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FOREWORD 


T am glad to see this book written by one of my own juniors, 
A, K, Sen. I have gone through this book and I have been 
ily impressed by the way in which Mr Sen has brought, with- 
lie scope of a single book, all the varied branches of Commercial 
i* 1 am sure this hook will prose indispensable fit only to 
merce students but also to all beginners in the study of law 

L'^y, l S. R Das 

alcutta > Ba aster-at-Law. 

8 - 41 , 3 


FOREWORD 

I have l t uchilly read thiough Hand Booof Corntncfctal / a t# 
4r A K Sea, and I have been very much struck by some of 
pecial features Apart from the fict that the book presents 
whole subject in a handy form, ihe manner m which difficult 
s have been treated is admirable The canvas is small, bu>t 
ucture that the author presents of his subject is distinct. The 
tic is sure to do immense good to students, both serious and 
*!• 1'° he able to breathe life into the dry bones of CsBtflttCP* 
-aw is no small feat, and Mr. Sen has achieved it perfectly^'j 


Arun Kumar 
(Econ.), 
Vtcr-Princiftit 





PREFACE TO THE THIRD EDITION 


"he second edition of this book was verv well received and 
toch was completely exhausted within a year, I, therefore, 
ncouraged to bring out the third edition of this book, The 
ers on Insurance and Law of Carriage have been altered 
d recognition and 1 feel confident that they will be appre- 
b> students and practitioners alike. A new chapter on 
;i s and Banking has been added and 1 am sure it will serve 
eeds of students and bankers on this subject. The latest 
ins both in India and England have been incorporated in 
dition. The case of Naresh Chandra Sanyal vs . Calcutta 
Exchange Association referred to in the chapter on Corn- 
Law has been repotted in 49 C.W.N. at p. 502, under the 
Naresh Chandra Sanyal vs. Ramani Kanto Rav”. As the 
vcnpt of the third edition ol this book was already fat the 
Lhe reference of the case could not be given in the book, 

cannot conclude this introduction without expressing my 
» to many sincere triends, teachers and members of the Bar 
a\e given me valuable help and suggestions. 


ir Library Club, 
i Court, Calcutta, 
th July, 1945. 


Author 
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INTRODUCTION 


Nature of Commercial Law : 

The Commercial Law of India has been mostly borrowed 
from English Law Merchants have long forgotten the pre- 
British Hindu and Mahomedan law lelatirg to contracts, sale 
etc To understand the nature oi Indian Commercial Law 
prevailing toda), we have to probe into the genesis of English 
Commercial Lavs The English Commercial Law is a product 
of history and has grown out of what has long been known as the 
Law Merchant or Lex Mercatona Nobody has yet been able to 
trace the actual course through which the Lex Mercatona 
developed as a distinct bod) of law recognised by courts of law. 
But it is sufficient to note here that m its essence and structure it 
is a body of customs and usages which have been developed in 
course of the mercantile historv oi Western Europe, enriched at 
every stage bv copious borrowings irom Roman Law and from 
principles of cquitv and uood cnnscicrce In its growth it has 
leceived contributions turn every country of Western Europe 
md it has always been regarded as a ju r gentmm or the law of 
nations ‘ ^hen Butler J spoke in Mastei v Mdler (1791), 

4 Term Rep $40, of the lex mercatona as a system of equity, 
founded on the rules of equity, and governed, in ail its parts, by 
plain justice and good taith\ when it was said that it was 
impossible that the maritime laws of any one realm should be 
sufficient for the ordering of affairs and traffic of merchants’; that 
the law merchant is a law 'whereof all nations do take special 
knowledge’ there was not merely a reference to the absence 

of technicalities, but tolthe iact that the same rules of law were 
generally applied throughout civilised Europe ’ 1 Speaking of 
Negotiable Instruments K Bhasyam J says, “The origin of these 
instruments can be traced to the usage and custom of merchants 
and traders which courts oi law have accepted as settled law, in 
view of the general interests of trade and the convenience of the 
public/’ It may be equally said of Commercial Law that it can 
be traced to the usage and custom ot traders and merchant^ 
which has been recognised by statutes and courts of law lad IH 

1 Smith's Mercantile Law, 18th ed. f p ecViH I 

2 Bhasyam 8c AdigaWThe Negotiable fnstrudents Act, 7th «&, p* ^ 



been adapted as settled law, in view of the general interests of 
tiftde and the convenience of the public. 

The term Commercial Law does not lend itself to an easy 
definition. Taking from the definition in the Rules of the 
Supreme Court in England, Ch. XII, Rule I of the Rules of the 
Calcutta High Court (original side) 1 defines commercial suits 
as follows:—" Commercial suits include suits arising out of the 
ordinary transactions of merchants, bankers and traders; amongst 
others, those relating to the construction of mercantile documents, 
export or import of merchandise, affreightment, carriage of goods 
by land, insurance, banking, and mercantile agency, and mercantile 
usages, and debts arising out of such transactions. 1 '' From this 
we can shape our definition of Commercial Law as follows :— 
Commercial Law includes the law applicable to the ordinary 
transactions of merchants, bankers and traders, and denotes that 
branch of the law which relates to the rights of property and the 
relations of persons engaged in commerce. 

It is also difficult to enumerate what are to be regarded as the 
different branches oi Commercial Law. The same law may 
relate to commercial as well as extra commercial transactions. 
The law of contract, for instance, applies to merchants and non¬ 
merchants equally. For the sake of convenience the following 
branches are usually included in Commercial Law :— (a) Law of 
contract, ( b ) Law relating to sale of goods, (c) Partnership law, 
( d ) Company law, (e) Law of Insurance, (f) Contract of affreight¬ 
ment, (g) Law relating to carnage of goods by land, (^) Law 
relating to commerual securities, (;) Law relating to arbitration, 
(;) Law of Hacking and (^) Law iclating lu negotiable instru¬ 
ments. 

History of Commercial Law : 

A has already been noticed that Commercial Law grew nut 
of the Law Merchant. In England “before the end of the 
thirteenth century the Law Men/iarrt was already conceived as a 
IkkIv of rules which stood apait from the Common Law. But 
it seems to ljave been rather a special law for mercantile transac¬ 
tions than a special law for merchants. It would, wc think, have 
keen ftftind chiefly to consist of what would now be called rules 


1 Ormond's “ The Rules of the Calcutta High Court,p. 396 . 
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of evidence, rules about the proof to be given of sales ah&/0ther 
contracts, rules as to the legal value of the tally and the God’s 
penny. 1 2 These special rules were supposed to have been known to 
all the merchants. The merchants used to assemble in the fairs and 
markets of mediaeval times and declare the law. The law used 
to be administered in fairs and markets by mercantile courts 
comprised of merchants. Procedure was informal and justice was 
summary. The law administered by these courts was purely 
commercial and influenced by their composition. From the records 
of these courts we find that 11 cases turning upon the contract of 
sale arc the most numerous. The contract was generally made by 
the agreement of the parties evidenced by the gift of a God s 
penny or earnest money/ - We also find cases relating to fore¬ 
selling, selling out of the fair, selling without a proper display, or 
using false measures. Cases of contracts are also numerous. We 
also come across cases of theft, trespass and assault. The rules 
obtaining in the fairs were by no means purely English. They 
were supposed to have been known to merchants throughout 
Christendom and may as such he considered as jits gentium or the 
law of nations. 

The market and fair courts disappeared towards the seven¬ 
teenth century but the customs and usages developed by them were 
taken over by the Common Law Courts and gradually absorbed 
and enlarged. This marks the beginning of the real birth of 
Commercial Law in England. “ By far the larger part of uur 
modern commercial and maritime law is due to the reception of 
continental doctrines in the sixteenth and seventeenth centuries. 
In the case of commercial law this reception was effected partly 
by legislature, partly by the council, and partly by the various courts 
of law which had jurisdiction in mercantile cases—the Admiralty, 
the Chancery, the Star Chamber, and the Courts of Common Law. 
Through these various agencies many new legal doctrines, familiar 
in the trading centres of Europe, became part of English law, and 
began to be developed on native lines by the Engibb Courts/’ 3 . 

Commercial Law has not, by any means, reached its last stage, 
The exigencies of trade are continually expanding and the courts 


1 Pollock & Maitland—History of English Law, p. 467. 

2 Holdsworth’s History of English Law, vol. 5, p. 109. 

? Holdsworth's History of English Law VoL 5, p. 102*. 



df the country .ire not to be slow in according recognition to tht 
expedients devised by traders toi satisfying them. The legislature 
is also ilert to initiate statutes to meet the growing needs of 
commer e ind trade 

Sources of Commercial Law : 

The sources of Commercial Law may be giouped under tht 
following heads - 

(a) The collection of mantime usages md customsr—Thest 
were known as contumiers and weie compiled for the use oi 
merchants and lawyers They commanded great authority in the 
fourteenth and tht fifteenth centuries in Luiope They m.i) be 
divided into two categories- (?) those which were collected in the 
Mediterranean ports, and (u) those which weic compiled f 01 the 
merchants in Northern f uroj c 

(£) Romm Liw In ill difficult i ises whcic custom ind 
usage failed to afford inv solution rtferuict vs is mule to Roman 
Law to cover the deficiencies of the 1 >w of cvei\ civilised counliy 
“The writers on mercantile liw, here (l nglmd) ind in the conti 
ntnt, sought in Roman Law solutions for difficult uul novel pro 
blems and often found them 1 

(c) Equity—Where custom filled md Roman Law ifforded 
no help English judges ipplitd the principles >f equitv md good 
conscience The law rcl iting to disclosure m contr icts of insurance 
jnd other contracts ubernmie fide 1 is m tximplt 01 the point 

(</) The Fair Court- The principles evolved in the fan courts 
of the medieval times were gi iclu illv lhsoibcd in the hodv >1 
Commercial Liw 

Sources of Indian Commercial Law : 

The sources of Indnn l ommercnl Liw ut the toll jvving - 

(a) Statutes—Statutes living down hw on the basis of 
Lnglish law form bv far the most import mt source >f Indian 
Commercial Law The Contract \ct, The Sale of Croods Act, the 
Partnership Act, and the Companies Acts ire mstmees of the wa\ 
in which English Commercial Law has gradually been introduced 
m India 


1 Smith’s Mercantile Law, 13th ed, p cux 
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(b) English Common Law—Where Statutes are absent and 
where Statutes are ambiguous the Indian Courts of Law arc always 
ready to apply the English law on the subject. Even in interpreting 
statutes, reference is always made to English decisions. 

(r) Indian Custom and Usage- Where there is a universal 
custom of ancient origin, such custom, unless otheiwise excluded, 
always governs commercial transactions. The law relating to 
hundies and the law ot dampdupat pi evading in Bengal aie illus* 
t rat ions on the point. 

(d) Equity—Equity jn India as in I mg land always gives a 
iLsidual power to Courts to deal with hatsh cases where the ordinary 
laws fail to give any solution. 
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COMMERCUQ5TOW 

CHAPTER.*** 

LAW OF COPTEftXC^ 


Contract s 

0The lawof Lonti iU mi) be described as the cadei\our of pub* 
lu luthoritv, a rnort oi less imperfect one by xW 

^ContniLt natllrc °* *hc LJSt tu csta Wish a positive sant&fijJi 
lor the expectation ol good faith, which has grown 
up in the mutual dealings of men of iveiage ught-mindedw»*l(^ 
Accordingly the Indian Contract A<-t defin es a c ontra^ 
agreement enforceable hy law The most ch iraJenslic t&M&Q 
ofYcontract is that it usuallv tre ites a right not to thing but t# 
anothci man’s conduct m the iutuic -though some daa»^ 0? . 
contract like pledge oi hvpothccaiion cri ite rights in thinp* 


who has given the promise is bound to him who accepts it* JK# 
merely because he hid ni expressed a urtai intention, but 


cause he so expressed hynseli as to entitle the other party 
on his acting in a ccitain way - The obligation 
person will be bound by his promise to anothei can only be created 
by an agreement which the law will enforce We have, therefore, 
to see what is an agreement ai d \xhat agreements will W enforced 
hy law 


Wlmt is a Contract: * 

Section 2(A) of the Indnn Contract Act define » a contract as 
an agreement enforceable by law This definition naturally 
resolves itself into two distinct parts Fust ot all, there mu&M 
an agreement. Secondly, such an agreement must be enfON HU Ht# 
if SSETWe shall, thercfoie, proceed to define and analyse 4 ! 
WS"elements which go to make up an agreement and ah*) 
conditions which must he satisfied in order to make such ah 
mrint ehfortjeaMe and thus to raise it to the status of a ooateat&c 



I 


ton agreement and a promise are one and the same tiling 1 . 
According to S." 2(e) ol the Indian Contra^ Aft 
^fpMmentand ‘‘every promise and every set of promises, formin g 
the consideration ior each othei, is an agreement* 
An agreement or promise kl is an act in the law whereby tWcTor 
more persons declare their consent as to any act or thing to be 
done or foreborne by some or one of those persons for the use 
a£ the others or other of them ” Such declaration may take place 
by ia) the concurrence of the parties in a spoken ot written form 

t words as expressing their common intention, 01 (£) an offer 
dc by some or one of them and accepted by the others or othfer 
n£ them. In every case an agreement or promise ultimately 
resolves itself into an offer or proposal made by one party and 
accepted by the other. / When one peisun signifies to another his 
Willingness to do or to abstain fiom doing anything, with a view 
to obtaining the assent of that othu to such act or ahsiinenu,*he 
is said to make a proposal or offer 1 When the pci son' 
to whom the proposal is made signifies his assent ihereto, the 
proposal is said to be accepted When the proposal is accepted 
the two minds are ad idem. A pioposal when accepted becomes 
promise or an agreement The person making the proposal it# 
called the “ promisor " and the person accepting the proposal* iv * 
called the “ promisee.” A says to B, ‘ will you sell me your lan9 
Blackacre for £100 ? ” A is making an offer or proposal B 
says, “yes" B accepts the offer The two minds ire ad idem. 
There is a promise or agieement which binds both A and B* 


An agreement may be either express or implted» An express 
agreement is made whenever there is an offer coming front WC 
party which is accepted by the other. Let us lake W 
A says to B, “ Will you sell me your land Blackacre for ? ** 
B says “ yes" In this case A has mide an offer or proptorf which 
B has accepted The two minds are tn agreement or ad, tityfy 
as it is called, at some one time with regard to what is to 6ft 
done by both or one. j An agreenjent will thumbs ro 
whenever a person makes an offer and another anwWUMt-« *, 
result of which the two minds are brought in harmony or aajfep* • 
meet, * 


1 Seshna 2 (a). 
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An implied agrceflKnt differs from an express agreeataWI'H 
that m iU case the act of offer and the act of acceptance are mt 
* dearly expressed eithei -vci bally or »n writing but 

fcvtoat have to be gathered from the conduct of the partitf 

f or iiom surrounding circumstances, such as the 

genera! course of dealing between the panics or any general Of 
local customs which mav fairly be assumed to have guided the 
u nduct ot the panics If A mentions a figure at an auction bid 
he is deemed in law to have made an oflei. It the auctioneer drop* 
his hunflOcr his conduct implies that lu accepts A*s offer So 
ilso, it ^MHaulki Company luns a Bushin Calcutta from the 
Lik$* HfiBhamba/cir which stop*; to take up and set dowft 
pissmgtrtfFW implies that the t omjni v is making an offer to 
lip*\ am number ot the public u my place on* the route at 
tin slated fart It an) person gets m the bus he is presumed by f 
I i\v to hive accepted the offer to p«V the flic which is due 
the disl nice he wmh to ti ivel 1 
Offer : 

A pers on is ^ldjto make an ollei, when he signifies to another 
his willing ness to^clo or to^ abstain Tiom^doing^anytffm^ with a J 
vftV ’ to oTitaTnmg the assent ot tint other *ioan act of 
ibslinenet \n offer becomes complete when it is commumca* 
ted to the offeree Without such communication, the offer is of; 
no effect so lar is the offeiee is concerned. 

Sometimes a person declares Iu\ lptenhor^ Jg jn offer 

lut this out actually make !m offei In this\asp sych a dedtara* 
tion l umof be nccepted and thus turned into aaSiifcrcement. Thus, 

Offer dirtin* m tIu C<1SL of Nickel the ddfebdaat 

gmshedfrom advertised th it Kc'Yvnrtti sell by ui?(fon certain 
an intention lo JEurtuUne it i pi la <lxst mce hom^jon^W. 

make an offer *j*h f plaintiff wen W h in^Bondon to the Ippokfefd 
place and found the sale withdrawn He;ptreupqgesue»1 flie defeti* 
clant for breach o£, contract. It was held thajaHbe defendant!! 
advertisement Simply tfeda^fd hi^ intention to mAc an offer to 
any mtendmg^myer ft %&M W&Jmfeforz, aa^pted bv acting 
upon it as its the case of CarKll i^Hrbol«e Smoke Ball Co>* 




Invitation to 
make an offer 


An offer should also be distinguished trom an invitation to 
make an offer. When a shopkeeper issues a price list or places 
priced goods in his shop window, he is not deemed 
in law to make an offer to sell at the named prices 
or to sell at all. In both cases it is an invitation to 
intending purchasers to make an offer. Persons asking for lenders 
do not in the same way make any offer which can be accepted. 
They simply invite suppliers to make offers which they can 
accept. 1 

An offer must be made known to the offeree to emlttfe him to 

accept it and form a binding agreement. There catSftt: be any 

agreement or acceptance unless the offer has been ciHWited 

to the offeiee. Thus, if A declared a^¥feward for 

Communica- ^ recovcr y () f his ] os t Jog he is not bound to 
tion of an offer. 7 f’ . , 

pay any one who finds his dog in ignorance or the 

toward. The finder in this case cannot be deemed to have accepted 

A’s offer by acting upon it since he had no knowledge of the 

offer. The finder ol the lost dog can only get tjie reward if he 

knew of A’s offer previous!) to his so finding* 3 . 


It is now a settled pi maple of law in India that if a man 
performs the conditions of a proposal made by another in ignorance 
of the proposal itself, the person who thus performs the conditions 
of the proposal cannot be deemed to have accepted the proposal 
add thus to be entitled to any benefit undei the contract. In 
Lalmon Shukla vs. Gouri Dutt* Ihe High Court ot Allahabad 
formally laid down this principle. The Plaintiff in that case 
id the Defendant’s service as a Munib. On the Defendants 
nephew having absconded, the Plaintiff volunteered fo*search for 
the missing boy. In his absence the Defendant offered a reward 
of Rs. 501 to any one who might bring back the boy f Subse¬ 
quently the Plaintiff found tfie boy and claimed the reward* It 
Was proved that the Plaintiff did not know of the offer for reward 
when he made- the search and found out the boy. It was hdd 
that the Plaintiff was not entitled to the reward. In this instance 
the Allahabad High Court, following the recent English decido&s, 
declined to follow the English case of William vs. Caimrdine/ 


1 Harvey y. Fotry, (189*) A C 552 
^Section 4. 
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i) it ah. m. 
i> 4 



WIW OF CONTRAST 


as a# authority for the proposition that \i A offers the pro 
a reward for an art* and B does the act m ignorance of 
B is nevertheless entitled to claim the performance of the piwdte 
from A The principle, in all such cases, is that an offer canhol > 
be accepted, so as to cicate a binding contract, unless and until 
the offtr has been communicated m<l hi ought to the knowledge 
of thi person to whom it is mule Tins prinuf Ir is foimally laid 
down m Section 4 of the Indian Contract Act 

An offer can be addressed to mv specified individual or to( 
am t>nc belonging to i class or caoup ui to the cntiu woild, 
To whom can Thus, \ ma) say, 1 shill pav €50 to my brother* 
an offer be John d ht hnds mv dog" i i ‘I shall piv €50/-, 

nidt ^ e to an> Catholic who fii ds mv dog,” oi ‘I shall p*, 1 

1 "50 to inyone who hnds my dog ” 

Revocation of an Offer : 

A pioposil ot offer is lcvohtd in the following manner 

1 15v llie commuiucition n( notice of icvocalion by the 

proposer to the other party; 2 B> the 1 ipse of time piescnbed 
in such proposal tor its acceptance, or if no time is so pitscribed, 
b) the lapse ot rtisnmbk lime, without communication of the 
icceptanee , 5 By the failure of the receptor to fulfil a condition 
precedent to acceptance , 4 By the death or insanity of the pro- 
posti, if the fait of his death or insanil) comes to the knowledge 
ul the icccptor before acceptance 

The above rules regarding revocation of an offer have been 
put m a concise lofm in Section 6 of the Indian Conti act Act. 
The} put m a nutshell the English law on the subject Let m 
malvse the rules one b\ one 

1. The proposer may revoke his offer at jny time before 
the offeree has accepted it. The revocation might be m express 
uords in wilting or by conduct. But it can be safely assumed 
that the Indian law is clear on the point that communication ot 
the revocation must be either by the offeror himstlf or by his 
authorised agent There is considerable reason to doubt that the 
English decision in the case Dickinson w Dodds 1 which kid 


l OB76) 2 Ch.D 463 



finiru uirtt me revocation of an offer may be complete even i! 
the offeree comes to know of it casually through a stranger, can* 
tiot be followed in India in view of the clear language of Sections 
3 and 6 

2. This rule is now well recognised. When offer* are made 
for a limited time, it is necessary that oiler must be accepted with¬ 
in the spealicd time, otherwise theie will be no valid acceptance. 
Thus if A says to 13 M i give you the reiusal of lilackacrc at 
Rs. 1,000/- forT4 days," this means that A offers the property to 
B at that price and that the oiler is oi e which is only to continue 
open for 14 days. Even when no time is fi\cd, an offer lapses 
after the expiration of a reasonable time. What is reasonable 
time depends, in each case, on the jutme of the business. A few 
hours may be a reasonable time in the case of an offer to ell 
shares; a few weeks and months wdl not he unieasouablt in the 
case of a sale of land. Tim principle is dlustiatc 1 hj the English 
case of Ramsgate Victoria Hotel Co. vs. Montefiorc 1 . In this case 
Montefiore ofTeicd to take sliaics of the Ramsgate Victoria Hotel 
Co. on the Nth of June. On 2?rd November the company accepted 
his offer and ° Hot ted him shares. It was held that the acceptance 
by the company of Montcfiori's oiler should have been made with* 
in a reasonable time and that the interval from June to November 

was not reasonable. It must not, however be assumed from this 

case that an interval of 5 or 6 months, would, in all circumstances, 
be regarded as unreasonable time or that a much shorter time 
might not in certain circumstances, be tourd enough to make 
an offer lapse. 

3. It is not dear wh.it this rule means II was borrowed 
from the Draft Civil (aide oi the State of New York. On the 
face of it, it means that i! an offer contains certain conditions, 

such as acts to he done or forcborne by the offeree and if the 

offeree does anything inconsistent with those conditions, the offer 
is to be regarded as revoked. It should be noted, however, that 
such a case should rather be regarded as a rejection of the offer, 
as acceptance implies the total acccptauc of all the terms con¬ 
tained in the offer. It, therefore, appears that this rule is with¬ 
out any utility and has practically no significance. 


3 (1866), LR. 1 HR 



SAW OF CONTRACT 


4 This ride is quite clear. It follows from the English rule 
that death of cither party before the acceptance causes an offer 
to lapse, It means that it the pioposer dies, or becomes a lunatic* 
alter the offer is made, and the fact of such death or lunacy 
he comes known to the offeree, the offer is revoked It differs 
from the English rule on the subject, in as much as according 
to English law, an offei is no* to be deemed revoked only >n the 
death or insanity of t he offei or hu 4 that for such i vuc itum it 
is necessary that the ofkrcc must know of such deith oi limacv 

It should be i oted th it in offei rtm uns in force until it is 
ULfpted or revoked or iejected 01 hpsed bv process of time 

Acceptance : 

Accept met of an offer must he m loto m older to make a 
hi uling agreement Ml tin turns of the ofltr must be accepted 
Acceptance lor t'i pm post )t \ ilid iLceptaiicc In Joidan PS. 
must be Norton 1 Nnton offued to huy Plaintiff's mare 

absolute jj wunntui sound i d quiet in harness The 

turns of the oflei ml l th s (1) oflci to bu\ at a stated price, 
ind (2) such an oflu to Ik opci it is c only if the mue wut sound 
mtl quiet in harness Judin igiccd to the pruc, n , acupted 
iht first term He ilso igucd to wiirml the mire ‘ sound and 
qirnf m double h uncss' He thereby viritd the seco d Urm by 
uldmg the prefix ‘double 5 before harness,' which made hw 
uccptancr void as regirds the second term This natUialK was 
not an acceptance in toto of the offei It was, therefore, held that 
such an acceptance could not mike a hindng agreement In all 
cises where an offeree accepts the original offer in in dtered form 
is Jord in did, the so rfilcd accept mce is nothn g Inti \ fresh offer 
tmmating from the originil offeiee To mike + his fresh differ 
a hii ding agreement the origin il offeroi has to uccpt the fresh 
offer in toto Thus, accent nice must bt absolute and unqualified*. 

Law relating to Communication of Acceptance : > * 

Mental assent not followed cither by communication oj by 
un QLt'on does not make a binding contract Oimmuricatmn, 
whether of a proposal or of ncctptance or of revocation, consists 
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an act or omission with intent to conunuiitea^ fit whieh 
effectually communicates the proposal, acceptance or rew^tiotr** 
In the case of acceptance it must he shown that there was an un¬ 
qualified intention to accept, evidenced by words or conduct, and 
a 'mere intention to accept not shown by words or conduct is 
insufficient. It was rightly observed in Brogden vs. Metropolitan 
Rly. Co. 2 1 It is trite law that the thought of man is not triable, 
for even the devil does not know what the thought of man is.” 
In Fclthouse vs. Bindley*. John Fell house entered into an agree¬ 
ment with his uncle Paul foi sale ot a horse to him. There was 
some misunderstanding as to whether the price was to be £30 
or 30 Guineas. Finally the uncle wrote offering to split the 
difference and saying “ If I hear no more about him, I consider 
the horse as mine at £. 50.15.0.” John did not answer this letter. 
Then the defendant, an auctioneer employed to sell John’s stock, 
sold the horse. The uncle contended that it was his, as John by 
his silence accepted the offer to hn\ for 50.15.0. It was held 
that, though John may havt intended in his own mind to accept 
his uncle’s offer, he did not, in fact, accept, either by communicat¬ 
ing his acceptance to his uncle, oi bv any other overt act. 

Modes of Communication of Acceptance : 

Communication of acceptance, as has been already obsened 
consists of an act oi omission with intent to communicate or 
which effectually communicates. Such act or omission may be: — 
(1) oral consent, (2) writing, and (5) conduct. The first two 
modes of acceptance are simple enough to understand. The third 
mode of acceptance, namely, acceptance by conduct signifies that 
mode where a person expresses his acceptance simply by conduct. 
If A gets up on a bus running from the Lakes to Shambazar (an 
illustration which we have used before) he signifies by his very act 
of alighting the bus that lie accepts to pay the Bus Company 
their stated fare for the distance he wants to travel on the route. 

Generally the offeree must intimate the offeror his acceptance. 
But where the offeror expressly or implicitly prescribes the Post 
j^3ffice as his agent, acceptance will be complete as soon as the 
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offeree pO$to a letter intimating his acceptance, no matte* whether 
the letter actually riches the offeror or not- It does 
that simply because the offer was made by post, acceptance will 
he complete from tht moment the letter of acceptance tias been 
posted The question in every case is whether the offeror has 
expressly or implicitly made the post office his agent for the pur* 
pose of communicating with him. The offeror might also dis¬ 
pense with the necessity oi intimation altogether. If the terms 
of an offei show that it may be accepted by its being acted upon 
without any communication to the ofliroi, a pci son acting on 
the ofTti with the intention of accepting thereby is deemed to 
icitpt the offer It was obsuved h> Bowen, L J. in Cailill v*, 
Cubolic Smoke Ball Co 1 , “One cannot doubt that as an oidinary 
nilc ol law, acceptance of an offer, made, ought to be notified to 
the person who makes the offer, in ordei that the two minds may 
come togetha Unless this is dope, the two minds may be apart, 
uid thcie is not that consensus which is necessary to make a 
'ontiait But then is this clear gloss to be made upon that 
doctrine, that, as notiln ition of icciptanu is rcquned for the 
benefit of the puson who mikes the offer, tht person who makes 
the offer may dispense with 1 he nollec to himself if he thinks it 
desirable to do so, and I suppose there can be no doubt that whtie 
i ] trson in an ofTu made bv him to anolhu person expressly 
or implicdl) intimates a particular mode oi acceptance as sufficient 
to make the hugun binding it is onh necLSsary for the other 
ptrson to whom such offei is made, to follow the indicated 
method of acceptance * aid it the person making the offei express¬ 
ly or impliedly intimates in his offei that it will be sufficient to 
act on the' proposal without communicating acceptance of it to 
himself, pei forma nee of that condition is a sufficient acceptance 
without notification ” 

In the above case Carbolic Smoke Ball Co offered by an 
advertisement to pav -£100 to anv one who contracted influenza 
after using one of their carbolic smoke halls for a fortntght. Mrs. 
Carlill used one for a fortnight. Having contracted influenza, 
**he sued for £100. Held, that the terms of the offer showed 
that it could be accepted b) using the smoke ball and that com¬ 
munication of performance was a sufficient communication of 
acceptance, and Mrs Carlill was entitled to £100, 
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See. 4 of the Indian Conti act Act lays down the law regarding 
Communication oi acceptance. The communication of acceptance 
i$ complete so at to bind the propoter as soon as it is put in a 
course of tiansmission to him bv the acceptor so as to be out of 
the power oi the acceptor. Posting a letter ot acceptance is an 
instance on the poinl On the other hand, communication of an 
acceptance is complete to as to bind the acceptor when it actually 
reaches the pioposei 

Revocation : 

It has already been slated tint an offei may be destroyed 
before accept am c bv revocation It is 1 u.essai\ to say heie a few 
Words about revocation of an acceptance We have seen ibove 
that under Sec 4 of tin ('ontiad AlI m acceptance is deemtd 
to be comraunk it t cl so as to bind thi piopostr as soon as it is 
put in a course ot tiansmission to him bv the acceptor ; but it is 
deemed to be commumt»tccl so as to bind the acceptor, only when 
it actually reaches tin pioposei Now is in the case of an offer, 
an acceptance ilso can be t evoked before it is communicated So 
the result is that wlicie an iccepl i ct is made b\ i>ost, the propose 
become 1 ’ bound as soon s the kiln n posted, since the very post 
ing of the lettu o( icuntanec amount'. 1o communication s> fai 
as he is concerned and he cannot theieiftci revoke his offer*, 
but the accept < i cm at i \ tim before his feller actuall\ reaches 
the proposif, resol ( his accept met, sine* in his ease the communi¬ 
cation is not complete till his lettu u a lies the proposal 

In this rcsptd Inch m hw is rliffciciit from English law, 
according to which in icccptanec, c nec made, cannot be revoked 

It has a I reach been st ited tba a revocation in order to be 
cffcetiw must be communicated to the ether party 
Communication j^ inv the law icgarthng this Lummumeation of 
revocation hits been laid nown in See 4 ot the 
Contract Act The* commm icition of ie\ocation is complete h 
to bind the person u ho ma\c\ it when it is put into a courtfr 
of transmission to the peison to whom it ts made, so as to be 
out of the power of the person who makes it ; it is complete to 
at to bind the pet ton to n from it u made, when it actually reaches 
him* Thus, B accepts A\ offer bv a letter sent by post. HW| 
A (propose!) becomes bound as soon as B* jhosts his ktftyr 
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acceptance But suppose B revokes his acceptance by a tdegram 
which reaches A before the Idler of acceptance. The revocation 
bicomes effective as against A when he receives B’s telegram. 
Now B does not become bound b\ hte acceptance before his 
tain seiches A Therefore, his re\oc.ition becomes effective as 
lus telegram revoking his acceptance his reached A before his 
It tUi ol lcetptancu 

Conditions necessary to make an Agreement a Contract 
i.e., an Agreement Enforceable by Law : 

I he form it ion oi ail igi cement, is explained above is by ro 
me ms thv list step in the ere it ion of 1 valid conlud t is in 
I the first step towuds the form ition A \ vdid contract The 

J Ho \ uiL, two conditions must be lulfdled to mile in agreement 

\ lid contract nimeh (1) 1 he | ulics mils* nuerd to create 

le il 1 hgilions md ( 7 ) T he c mhl hi c imieUi ition to support 

ih otf i 

Intention to create legal relation : 

I he parlies must intend to ucilc hgil obligitions An igicc 
mint which is not intended bv 1 lie puhe* to be i 1 ^ally enfoux- 
ible contract ls not i bmdi c mtrut The ihscucc if such an 
mrc lMonina) bccvidcnecd (/) b\ e\j kss piovisnm oi (/') nnphcitl) 
b\ iht id itionship of the } n*ics oi the nituie >f the subied matter 
o! ui ecnient 

In ihe cast ol bu incs^ dt dings between on lies m intention 
to ere itc lcgil relations is piesumcd bv 1 iv In ih/ cist of agree¬ 
ments reliting to soiill engigcments on the ithe hind, any 
intention to create leg il ulitinns is piesumcd to he absent, t g„ 
u \ invites B to eliniKi md B icunts thn iju orient, it tmnol 
hi aitorecd unless it cm In mixed th 1 \ nrl V intended io 
n tic legal relations Ii both the dimr cists liowevei the parties 
e ti t\pi sslv piovide to (he eon<rm 

Consideration : 

I hue must ho Consideration lor the olfu The following 
d stription of Considri ition was gi\cn by the Lxclicc^uer Chamber 
in 1S75 in the case of Cuirie o Mia 1 * \ valuable consideiation 


1 (187*5) LR Kfr^Px u p 162 



m 4&e sense ot law may consist either in some right* interest, 
profit, or benefit accruing to the one paity or some forbearance, 
detriment, loss or responsibility given, suffered or undertaken by 
the other.” The second blanch of this judicial description is as 
pointed out by Sn Frederick Pollock i tally the more important 
one. For consideration means not so much that one patty is 
profited as that the othei abandons some legal right in the present 
or limits his legal fuedom of action m the tuturt, as an induce¬ 
ment foi the piomisc ot the first It does not matter whether the 
party acceptn g the condition has any appaicnt benefit thereby 01 
not. It is enough that he accepts it and that the party giving it does 
thereby undertake some buulen or lose something which, in the 
contemplation of law, mi) be of \alue An act of forbearance 
by one path or the piomisc thereof, is the price for which promise 
of the other is bought and the pioinise thus given for \aluc is 
enforceable 


v 

Thus cnnvuluahon mn consist in (l)a promise made by 
the promisee to th< piomisoi to do or foibcar from doing something. 
If A promises to sell Ins house to B fen Rs 50/-, m consideration 
ot his promise to pis Rs 50/- thiee months hence, 
hxeuitorv and the consideration ot A s promise is only a promise 

consideiatn n f ,nm ^ to sc,,ntl hing in the future. In such 
casts the v on suit i ition which is itself a pro¬ 
mise is said to be cxccLitoiv (2) Some thing done oi foieborne 
oi some del rime i t oi loss sulTticd b^ ilu promisee at the request 
expressed or implied of the piomisor It A offers B Rs. 10/- provided 
B runs from Dum Dum to Calcutta, thcie will be no consider*!* 
tion tor \s piomisc esen though B accepts the offer unless md 
until 1) his utualls run Irom Dum Dum to Calcutta B, by 
running trom Dum Dum to Calcutta, executes the consideration 
which maktv Vs promise i hinding contract. A consideration 
of ihis kind is called m executed consideration. 


English Law. 


H is a settled principle of English law that a promise not 
made bv deed is not a valid contract unless it is 
m ide for valuable consideration It A promises to 
pifly B £100, B cannot enforce the promise against A as there 
is no consideration for A’s promise, In the absence of 
tion it can only be enforced if B\ promise is made by * (feed 
under seal. But Oppose A offers to give £100 to B in film'd 
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tor a ca* given by B to A. Giving of the car h said to be the 
consideration for A’s promise,—it is a benefit which A gets in 
return for his promise. It would be the same if A promises to 
pay £100 if B will promise to give his motor car in return. In 
this case, as noted before, the consideration for a promise is a 
promise and B, by accepting the offer, can compel A to perform 
the contract and if A fails, to sue him foi breach of contract. 

There are certain rules regarding consideration m English 
law :—(1) Consideration need not be adequate. This means that 
the court will not enquire whether the consideration in a particular 
case, that is, what has been done, loieborne or promised, is equi¬ 
valent in value to the promise of the promisor. The minutest 
consideration is enough provided it has some value in the eye of 
law. Thus if A promises to pay £100 to B for an old stamp 
which B gives to A, it will be no defence of A in answer to B\s 
claim that the stamp in actual fact was of a much smaller value. 

(2) Consideration must be real and not sham. This meaus 
that the consideration must be of real value and not one which 
is only of apparent value. Thus if A promises to pay B £100 
in (fonsideration of IVs piomise to tale him to the moon, the 
consideration is sham and not real as B\ promise is absurd* 
Similarly, suppose A owes 15 £100 and A offers to pa\ £00 down 
in full settlement. B accepts and A pays £00 m full settlement. 
Nevertheless, B can sue lor the unpaid balance of £10 as his 
promise to accept £90 in full settlement of a debt of £100 is ! 
really a promise to forego his claim to the odd £10, and there 
is no tonsideration for that. But now, suppose that A's debt 
is payable in future, say ^ months hence, and A offers £1 down. 

M B takes this, there is consideration for his giving up odd £99 
viz., his getting £1 three months sooner than he is entitled to it. 

Consideration must not be illegal. This means that any 
piomise or act or forbearance which is against law or public 
IMjlicv cannot he the consideration for a pother promise. 

4 . Consideration must not be past. A past consideration, 
that is one which is wholly executed before the promise, is in¬ 
sufficient to support a subsequent promise. Thus, if I offer 
R*. 10/- to B, if he will run from Dum Dum to 
B* by actually running from Dum Dum to Calcutta, will j&fttttl’ 
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jbbnsidcration q£ his having run from Dum Dum -to Gafeufla last 
Sleeky the consideration is past. It is something done feiore the 
0kx and such consideration will not be able to support a binding 
contract in English law. 

; 5. Consideration must move from the promisee, i.e., considera¬ 

tion must move from the party entitled to sue on the contract. 
This rule is expressed by the maxim k No stranger to the considera¬ 
tion can sue on the contract.’ Suppose A promises to pay money 
to C in consideration of B’s promising to build a house. B builds 
the house. C cannot sue A on the promise because he has neither 
done nor fo reborn c, nor sutlered anything, nor made any promise 
in return for As promise. 

According to the Indian Contracl Act consideration has been 
Indian Law. defined as follows 1 : 

“When at the desire of the promisor, the promisee or any 
other person has done or abstained from doing or does or abstains 
from doing, or promises to do or to abstain from doing some¬ 
thing, such act or abstinence or promise is called a consideration 

the promise,” On the face of it, this definition makes a 
departure from the English law on two fundamental points, viz., 
(!) the words “ promisee or any other person ’ implies that consi¬ 
deration may move either from the promisee or from some one 
Other than the promisee. Thus in Chiimva vs, Ra myya 2 the facts 
were as follows : 

A, by a deed of gift, made over a certain property to her 
daughter on condition that the daughter should pay an annuity 
to A’s brother as had been done by A. On the same date the 
daughter executed in writing in favour of the brother agreeing 
to pay the annuity. The daughter having declined to fulfil her 
promise, the brother sued the daughter to recover the amount 
due under the agreement. It was contended by the daughter 
that no consideration proceeded from the brother and that he, 
being a stranger to the consideration, had no right to sue* It 
was held that the consideration indirectly moved from the brother 
to the daughter and that he was, therefore, entitled to mamtain 
But though consideration-;rnay moge 
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it r^tfHSinbered; that a person who is rM a party/to 

agteemei^ cannot sue on the agreement. 

(2) The words ‘ has done ’ or 4 abstained froth doing 9 declare 
the law to be that an act done by A at B’s request without any 
contemporaneous promise from B at the time, may be a cohsidera^ 
tion for a subsequent promise from B to A. This clearly sho\ys 


that in India past consideration is i good consideration. Thus in 
Sindhi Abraham 1 , the Plaintiff rendered service to the Defen¬ 
dant at his desire expressed during his minority and continued 
doing him service at the same request after his majority/ The 
question arose whether such service constituted a good considers? 
tion for a subsequent expressed promise by the Defendant to pay 
an annuity to the Plaintiff. It was held that the agreement which 
was for compensating for past services rendered, was a valid one 
under Section 2 of the Indian Contract Act. . ; 

Q.MtMJL -'jto 

The Indian law regarding consideration also differs from the 
English law in that certain agreements without consideration are^ 
nevertheless, valid. These agreements are (1) a, gratuitous) 
promise is binding if it be in writing and registered and if it bg 
made on acc ount: of n atural love a n d affection b etween parties 
standing in a n ear relation to cadi ot her. (2) A 
promise is also binding when it is a p ro mise J o pay a time-] 


debt, though without any consideration, provided the promise 
is in wr i ting~~a hcPMg htTcT^ or huTdluIy authonsetf 

(3) A promise to compensate, wholly or in part, a person 


;ii gent. 


^vho has already voluntarily done $ometliing~T° r 
e nfjjiceaTle^^Tven though it iF^ wi'thaui consuleni tionT"^(TjT^*A' 
promis c to compensate fully or in part a person who"T ias "already 
do ne something vo luntar ily wh ich the.promisor is l ega lly .comp el!* 
~aKle to do; is a valid contract. 


Exception to the rule “no Consideration no Contract / 9 

Section 25 of the Indian Contract Act makes a significant 
departure from the English law in that it dispenses with con$ideiS| 
tion in the following cases of contracts which are valid and binding^ 
even though they are made without consideration. 

1. - .W^ ea re the contract is expressed in writing and registeed 
upder thev-iaw for'.the time be ing in force foy tile registration 





ts and is made an account of natural 


in a near relation to 


iptomise is void . It states that a gratuitous promise made fbjr 
Natural love and affection by parties standing in a near relation 
td each other is valid* unless, of course, it is induced by fraud or 
misrepresentation. In every case, however, natural love and 
affection has to be proved and parties standing in a near relation 
to each other, do not necessarily imply ‘mere relatives.’ Thus in 
Sjfav X, vs. Mr. X. 1 a promise by the husband to provide main - 
j||flnce to the wife was declared void, as it was obvious in that 
j|$$e that no natural love and affection existed between the husband 
and the wife. It should be remembered that a gratuitous promise 
pnder this provision can only be enforced provided it is in writing 
and is registered. 


2. Where the contract is a promise to compensate, wholl y or 
tii part, a person wh o lias alread y v o[unt^ily~^ for 

the promisor ^ A finds H’s purse and gives it to him. B promises 
to give A £50. A can enforce the promise. It should be 
remembered in this connection that past services rendered at the 
desire of the promisor is a good consideration under Section 2 of 
Jhe Indian Contract Act. But this Section (S. 25) deals with past 
services rendered voluntarily and provides that, though such 
services do not form a good consideration, yet a promise based on? 
it is nevertheless enforceable. Thus in Kalipada vs ^Djurgad^s 8 
it was held that where certain services were rendered by a pleader, 
m request and in pursuance of an agreement to pay a certain 
remuneration, the services rendered not being voluntary, the agree¬ 
ment: could not be treated as a promise to compensate under 
section, but an agreement based on good consideration Au|der 
Section 2. 

* ^Where the contract is a promise to com p ensate , wholly 
or in part, a person who has already voluntarily done 
^hich the prornisoTTvas lepTrjPa^ 

B’s Infant sonr'TB" r promSS to pay"A’s ^iens5lS^s6 - 

fhe promise is based on A’s voluntarily doing somfcthiri^^ 
f|vw^ do* A can enforce 
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4^ Where fhd contract 1 $ a pionuse to pay a tiint-harr 


without c gnsidcrdtion, provided the pro mise is in writing an 
«i7necTT»yth e promisor 7 >r his duly autEomcd" agchtT/ According 
to the"STSfutc of limitation a73cBt cannot he recovered by the 
c f ritor after the period of limitation has expired, unless the debtor 
r> his authorised agent acknowledges the debt or makes payment 
iithcr towards principal or intei est betore the expiration of the 
jMiod of limitation 1 But this Section gives the crcdi’oi the right 
to tnlorcc payment of the debt, even after the cxpirNion of the 
|tnod of limitation and even m the lbscnct of icknowlcdgment 
01 p \muit provided the dr him o. hi> duK air housed agent 
prr i ^es ill wilting alto the c\pn ituo ot the pciiod of limitation 
( m\ the debt Th uhsequent p» Jimsc m this though 
w tn it consider itio n n v did m 1 uihute iblt 

Wluu the oni ul is a pionnse to ipprunt in agent 
' dino to the Sck.ti<>u nf lEiT XULIia X&njf fT \ ct,__die 
( i'* 1 ' cl )T loenev * c cjuii c't no consider it ion 

Other Elements of a Valid Contract : 

\ c ndmg to Section 1 ) u* the hull in C ontt ut Act a conti ut 
i v 1 j 1 when (1) the putits to it m lompctuit to contract, 
i tic aeroMiic it i hi mu* hi i'v>ut In free consent ind (3) the 
sk! ution and object u livhil 

I Parties Competent to Contract : 

1 Ialiv pci son n not competent to cntti into i \ did uji 
i t Thus, contruts entued into b} (ti) minois md (b) peisons 
i amt und mind arc void 

Contracts by Minors : 

\cu rdino U\ the Lmrli h hvv u imanl is pi ison vvh) is 
rngtuh Lj W \ th gc o* 21 mus IN tin common law 

m 1 nt,h i I in infill* s cm it net was eithu valid 
i voidable It was vahd when it was lot lie cess \ru s inr! or for 
th benefit of the infant It was voidable at the option of the 

II fait when the cuniiael w*s neither U»i neecswnrs nor tor the 
h w fit of the minor Thus an infant was, by common law, liable 
1 nay for necessanes sold or delivered to him, and this was also 
f 'tid bv the English Sale ot Goods Act, 1893 Nece ssaries* m 

case, mean noods suitable to the conditions ofTife of surh 


1 Sections 19 & 20 of th Indun Limitation Act. 



ififaot and to his actual requirements at the time erf the wlc and 
^Bclivery., ‘WKit’ are necessaries is" decided m every case by the cou nt 
after an inquiry into aJJ^the^circumstances ot the case^such as social 
"SJatus, th*e requirements and other things concerning the minor 
In Nash v . Inman h the lads were as follows : 

A tailor supplied an undetgraduate oi Cambridge who wa^ 
an infant, with d few \civet suits The father of the undei- 
graduatc deposed that at the time his son was amply presided 
with such suits The Couit held that the suits supplied were 
not to be considered necessaries as there was no need for them at 
the time in question, and, therefore, the mmoi was held not 
liable to pay for them An infant was ilso similarly liable J o 
pay a reasonable sum foi his_ e ducati on, or foi instruc tions in a 
"trade suitable to bis con ditions, in Me and he w as also bound 
by a coo t v act to serve Jjar_vs, ages, piosidcd it w is, as a whole, 
for his benefit at the time when ’t was made } 

But after the p using of the lnlmts Rebel Act IS"4, an 
infant’s tont 1 atls in Lngland die now divided into llnee das^ 
(1) Void, (2) Voidiblt and (}) \ did 

(1) Void Under the Ael the lollnwmg thifv eludes ol 
cqntracts have been declaicd ibsoluuly soul 

(a) Contiacts loi rc-pavment ol money lent oi lu be lew 

(b) C ontiacts for gootls supplied oi to be supplied except* 

ing ncccssanes, and 

(V) Contracts on accounts suited 

{2) Voidable : Hurt art certain contracts which aie valid 
and binding on the minor until he avoids it, eithei during his 
minority or within a reasonable time after the attainment of 
majority. These aie contracts which relate to sale or lease o( 
immoveahle pioperties and partnerships. 

0) Vahd • \s by common Uw, so also under the Act an 
infant cm entet into i \alul eonti ut foi nec^ssancs and for his 
benefit 

According to Indian 1 iw the me of majority is now regulated 
Indian Law h V the Minority Act of 1875. According 

to the Act, every peison shall be deemed to 
have attained majority when he sh ill have completed the age of 18 
years and not before. In the t isc, however, of a minor of whose 
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tm o* oonrto&fy ljr 

petson, oi property or both a guardian has beep appointed Iby 4 
t ouit, 01 ot whose piopcrty the superintendence is assumed by 
i Court of Wards, before the minoi has attained th* age OfjIS 
)iirs the Act provides that the t^e A majority shall be deemed 
to hive been attained on the minoi completing his age of 21 yt&rs* 
\ccord1114 to the Indian liw, 1 person who his not attained 
miiont) is cilled 1 minui uid not m 11 if ml,—which is the term 
used in Lnglish liw 

Unlike 1 nglish liw, the Indi m Contract Act 1 2 , declares that 
ill anti icts Ly minors ire absolutely void, excepting contiacts for 
uetssancs mcl toi his benefit, llus is confirmed b) the. decision 
fc the Juhcitl C ommittie of the Pnvy Council in f he case ot 
\bhori Bibi vs Dh 11 imehs" I \ cption, howtvei, to this rule 
1 iovhIuI by contiacts lor ntctssaius ind fi r the benefit of the 1 
minoL in usped oi which the liw is the umc is 11 Copland, i 
uplin^ ioi oik funduni ill il difhrcncc 1 hr dilhrencc is that | 
ilc in Tn^Iud iindci such coi 1 riels the minor is pusonally * 
1 l , m Indi v it is not tlu minoi bin his <st itc winch is liable y 
Ccit 1111 rule* oi exception hive, howcvti, to be noted m 
Idition (o what his been icf<_ri d to ibovt I irsiK. jjiou gh p - 
m mu L iitij.. ilia a. v al-ul.jamliai-L -mice varies 

^ul hn I ns ben efit jn_jgrt^nic it i nt cicely in to hy a Lorpp etent 
1 tson on his TTcirnTc in Ik vmTHi in'oucd bv him ind i^unst 
I jrn Thus 1 minoi s propci ly < in b sold or 1 c ised out hv his 
iiudim ind the nnnoi, in ill such l iscs, is bound b> it unless, 
i u use it is piovcd that the 11 dun w is icting ulversdv to 
he 111 it csl of tlu mi 01 Sccondlv, 'iccoiding to sonic decisions 
U tin Allihihul ind Madi is H1J1 ( >uiis it his lice 11 held that, 

A i m n r mikes a contrut bv li nululcnily upiestnling to the 
*h » p tv thit he his itt lined m jorit\ he mu be estopped 
I” Sc tin 115 of the Imlnn hvid 11c \d * fiom 'citing up lint 
ne w ts 1 minor when he c lei 1 11 to the cuitrut But the 
1 d< utl i High Uou t tends to lnelin to die vuw th it f he doctnne 
<i Tslopnd doe* not affect Section 10 of the lndim Ccntrait Act, 
^heicby ill contiicts of a minor hue been declined void except* 

1 the cases nlrfeady leftrred to It *c ms fh it the Calcutta High 
Cunt i* right, for, in a body of codified lnv no om enutment 

1 Section 10 

2 30 Cal 539 
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should be so construed as to lender the express provision of a&otltar 
enactment absolutely nugatory This view is confirmed by the 
decision ot the Lahore High Court in Khangul L&kha Singh*. 

Contract* by parson* of unsound mind : 

(<£») Lunatics and diunkcn peisons arc generally regaided as 
persons ol unsound mmd Contricts cntued into bv a peison 
during his lunacv or diunkcnncss aic void But a contract 
entered into by a lunatic when he is sane and sobci and is 
perfectly capable of forming i rational judgment on the contract, 
is valid 

2» Free Consent : 

Two oi moie peisons are said to consent when they a gree 
up on the same thing in the same senst \ agieed to buy^of 
B 125 bales oF*Surat CbftbhT ter*inTve'ei Peetless sailing fiom 
Bombay, There were two ships n lined Periled sailing from 
Bombay and A had in Ins mind one of these ships B the other 
Jft wis held that linn was no contract as the parties did not 
agree upon \he tt'mc thing in the sane sense A consent is 
said to be noi free when it is caused ln anv 01 e of tlu iollowing 
—(A) Coercion, (B) l ndut influence (C ) Mistake (Dt Mis 
representation, and (r) Fraud 

(A) Coercion : 

An agieemcnt v sud to be induced bv rocieimi when ape 
party compels the olhti to tiici into the agreement by 
(«) committing or thrt itcmng to commit an act punishable by 
Indian Penal Code, or (u) detuning or threatening to detail 
unlawfully anv propertv to the prejudice of an> person*. A MV* 
to B — u I shall set fire to vour house unless you agree to adH $t*fc 
house to mt lor Rs 1000 *’ B savl, * All fight, 1 shall sell V*# 

my house for Rs 1000A ” This is obviously an agreettoegt eg#**! 
bv loci ct n nrl A will not h* allowed to enfoice th* agreeftsdlt 
against P> B his Ihe nsrhi to tic it the eontfact as vpjd, 
if B finfb it pmfitiMc to s< 11 thr hous he can compel A {£> per* 
ftom the tonfj'icl The rttsorv »nu^ couuon no right on 


1 (19211, 9 lah 70) 

2 Section 13 

\ Wi-helham (1804) H 5c C, 906 
«8wHtm 15 




• tlie' ■. -{Goe^ed : has '• 

contract or Ending. Contracts 

are thus;,Y^$bk of the persap qotrc^ 

It shohM be noted that it is immatcr iai;. w^#b^ 

Penal Code is or is not in force in the place where the^colTObS^B 
employed- The following example given Jjy the : ,'Indian.rContract 
Act 1 will make it clear : 


A, on board an English ship on the high seas, causes B to enter 
into an agreement by an act amounting to criminal inttmidattoh 
under the Indian Penal Code. A afterwards sues B for breach 
of contract at Calcutta. A has employed coercion, although hit 
act is not an offence by the law of England, and although 
of the Indian Penal Code was not in force at the time wh^tf-or 
place wherp the act was clone. 


< B^Undt^e' Influence : 

A contract is said to be induced by 'undue influence* where 
[the relations subsisting between the parties are such that one 
Jr he parties is in a position to dominate the will of the other an|k 
uses that position to obtain an unfair advantage over the otheff^ 

Domination over the will of another is inferred in thfe fofew 
mg circumstances 

$) Where a party holds a real or apparent authority 
the other, e.g., a father in relation to his child. 

(/f) Where a party stands in a fiduciary relation to the ottier^ 
e.g* f a solicitor in relation to his client. 

iii) Where a person makes a contract with a person whose c 
mental capacity is temporarily or permahentJy 
affected by reason of age, illness or mental 
distress, a doctor entering into contract with 


^contracts caused by undue influence are voidable 

party, over whom the undue influence is exen^d. 
VVlij^such a relationship exists between the parties 

the inference that one party is in a ppsitkri ifc 
lomfeate'tte will of the other, the next question to be decdd^J 
'•edfttrart is unfair for the latter. If it .is uhfaiiri 
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the presumption will be that the contract was caused by the 
exercise of undue influence The burden of proving that no such 
jtifluence was exciciscd will rest on the former. The following 
examples will cleaily illustrate contracts brought about by the 
tixerase of undue influence 

(d) A having advanced monev to B, his son, during his 
minoiily, upon l>s coming ol aut obtains, by misuse 
of parental influence, a bond from B fot a gi cater 
amount thin the sum dut in respea of the advance 
A emplovs undue influence 

(£) A, a min enfeebled bv due tse oi age is induced bv 
B’s influci ec o\tr him as his medical attendant to 
igrec to pa) B in unreason iblc Mim In bis piolc ssio'iil 
scivices Ji employs undue influence 

There* aie eases, how cut, winch should be e iretulK hslm 
guished fiom c iscs of undu inlluiia 

(c) Thus, A applies to a binker foi i loan at i time when 
monev is very scull The linker declines to give 
the loan except at in unusmllv lngh rale of interest 
A accepts the loin cm these turns This is a tunsac- 
tion in the oidinuv coinse of business, and the con- 
tract is not induced bv u dut influence 

(C) Mistake : 

Where both the parties to m agrtcmenl are under a mistake 
as to a mattei of fact essential to the Agreement, the agreement is 
void 1 Mistake nullifies consent but only when the following 
conditions are satisfied 

(i) Both the parties ue sufltiing fr im the mistake. Mis¬ 
take on the pail oi one ol the parties only does not 
make a eontrui void II A purchases h\ horse for 
£500/- thmkifig that it had won the Derby &&& 
without B ever having induced the belief, the cotrteait 
mil not be void The mistake w^s only undated. 

(tt) The mistake must be as to essential fact. Merc 

mistake as to any imjiortant paiiiculur, or 4ny 
collateral circumstances oi mistakes of judgment QR 
value will not make a contract void. The 
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may be cited as instances of mistake as to an <&$m tljk4 
fact of the contract. 

The parties may be mistaken as to the identity offche 
contracting parties. A lady comes to a jeweller^ shop- 
anil represents herself as Mrs. X, If the jeweller con* 
tracts to sell any jewel to the lady the contract will 
be void from the very outset as the contract is pur¬ 
ported to be between the jeweller and Mrs. X and 
not the lady 1 . 

\h) The parties may be mistaken as to the identity ot the 
subject matter about which they are apparently 
agreeing. A agreed to buy from B Surat Cotton 4 *t0 
arrive ex fioin Ikmibay/ * There were 

ships named Pea less sailing tram Bombay and A had 
in his mind one ot these ships, B the other. It was 
held that as tlicie was a mistake as to the identity 
of the subject-mattc \ ot the supposed contract, there 
was no contJ.ut at all". 

li the mistake is as to the quality of the thing contracted for, 
the mistake will only jflcd consent d it is a mistake of both; 
parties and is as to the i\istcnct ol some quality which makes 
the thing without the quality essentially diffeient from the thing 
d' it was believed to be. A common mistake as to some quality 
which only makes the thing more or less valuable than it was 
supposed to be will not invalidate the contract. A buys a picture 
which both the buyer and the sellei believe to be the work of an 
old master. The buyer pays a high price. It turns out that the 
picture is only a modern copy. The contract will stand tn the 
absence of misrepresentation. 8 

(c) The parties may he mistaken as to the basis of the 
contract. Thus, if the parties enter into a contract 
for the sale ol some specific article, the existence of 
that article is the foundation of the contract. If it 
turns out that the article had perished before the 
contract, it will be void. 

(D) Misrepresentation and Fraud : 

We have seen above that a mistake makes a Contract void, 

kLake vs. Simmons, (1927) A.C. 487 (For fuller discussion, see 
I 2 Raffles v. Wichelhaus, (1864) H. & G, 906. 

*$fte Misrepresentation, infra p. 26. 
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Such' mistake is common to both the parties. It is not induced 
by one to mislead the other. But it is not uncommon to find 

party inducing the other to enter into the contract by making 
a false statement which he himsell may believe or disbelieve. 
A says to B that his hoisc is healthy and that B might have it 
for -£50/-. B idying on the statement >1 A that his hoisc is 
healthy buys the hoisc tor £50. li lums out that the hoisc is 

not healthy, it A himself behcvul that ihc horse was healthy 

it will be a case ot innocent misicpicstillation. II he did not 
believe so, it will be a case of Irauduknl mmepicscnl at ion or fiauck 
In both uiscs B is entitled to trial the umtucl as not binding 
on him /.f., the contrail is voidable at the opium of B If he lias 
not paid the purchase pucc he can ictusc to pay it and ask A to 

take the hoisc back 1J he has paid the mice, ht can ask A to 

take lus horse back and utund thi nureh »st mone\ Lot us mat 
Misrepresentation and Fraud scpaiaub It should, howrSei, be 
noted that a iraud oi misrepresentation which did not e iu>e the 
consent to a conlrH ol the pule on whom such fiaud was 
practised or to whom such rrmrtpitseuralion was made, cbx «■ not 
render a conti act sociable 1 

Fraud : 

Section 17 rl the Conti u t sines th.it Fiaud means mJ 
includes an\ ot the lollovvina acts committed by a pait\ to a 
Contract, or his agent, with intent to chouse mother oirt\ or 
to induce him to entci into the u>nii«Kt. 

(1) The suggestio n as a lae t, of thai jvht eh as. not... 

one who does not believe it to Tie TTueJ * A tells B knowing it to 
be false that hi$ colt is of pure Aiah luted On this suggestion 
B agrees to buy the colt for Rs. 500 The contract is voidable 
at the option of B on account of fra ml 

(2) The activ e concealmen t oi a fau._hyorc ha ving kn owl edge 
JPl b ehef oFthe fact J It is fraud foi ontjo 

.which he i s undci an obligation toTUsclose when ^jae.Jy £jjigring 
into a conti actwItTi a not her. y ThTs^dhTy to disclose does npt arise 
in cases of all conti act s'" It arises only in the following cases. 

(*) Statutory obligation to disclose:—Certain statutory 
provisions require parties to a contract to make dis* 


1 Section 19. 
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closure of material tacts. Thus, Section 55 qi the 
Transfer oi Property Act iequires a selkt of real 
property to disclose ill defects as to his title or 
property to the buyer Ihtrefoic, if in contravention 
oi this provision the sellci conceals .my defect xti his 
title and tells the buyer that his pioperty is free from 
all incumbianecs, the buyer may treat the contract 
as void even it lie buys the piopeils, in ease the pro- 
peity tu<ns out to he mortgaged oi subject to similar 
uicumbiances 

(m) Duty *o disclose ansing out oi Ubtntmac fide/ (utmost 
bundint i uth) Where paities to a contiact stand 
in such a relationship that uimost good laith is 
required of them, they must disclose all mitcnal facts. 
Kmuh settlement' oi com pi on use fit disputes, con¬ 
ti aits Iv tween sohcitois ind clients, or between 
doctors uicl pilicnt r or between ialhu and son* or 
httwrf- i unite ml a ft/ qae huU are illustiations 
o£ tout i i ts (I tins t) pe w hue in th puiies must 
disclose ill m it 111 il i let* 

Duty to disc In a matuial f let s in coi n let <1 msuiance, eg, 
Liic \ssuiancc oi Tnc md Mumc Insui inecs, is il o enj< med 
o,i the pirt\ issuicd l>\ I he Insui ukc \u 1 he iu son l » dlls 
is th it only the "suied 1 nows all * ids k1 mmr to the nsk under- 
1 ikeu by the Insm nice eompany t ^ del uls uxun illness, ag< nid 
so on oi the paity assuicd If the mitcinl fids aic not disclosed, 
the company is cntillcd to tint the policy as send 

in all othu eases ol eontruls when there s no duty to 
disclose cast on the pailus, the paities must tike care of them¬ 
selves Thus, in oidtnary eontiads ol sik the buyer must take 
care of himsdf The seller is limiti no obligation to disclose 
matcrnl facts A sells his hoise to 11 If r i <e K) \ 1 new that the 
hoise was ill But he nt\cr made any it presentation to B to the 
tfleet that his hoise wis not ill His concealment of his hojse's 
illness will give B no ground to tit at the contract as void, for 
A had no duty to disclose maten.il fiefs B ought to ha\e 
'erified facts for himself This is svhat is known as Caveat 
Emptor, tjt* 9 “ buyer beware,” 

(?) A promise made without any intention oi performing it: 
a party to a contract makes a promise, which he has no 
Intention of performing, with a view to inducing the other party 
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tcr^nter into the contract, he. commits fraud B gives A Rs, 100/* 
OO A’s promise to diaw a portrait for him A has no intention 
to draw the portrait A is guiltv of fraud 

(4) ) Any id or omission which the law specially declares 
to be fraudulent - Certain statutes declare ceitain acts as 
fraudulent Thus, any transfer of immovable property made with 
intent to defiaud cieditors is dcclaied fraudulent by the Transfer 
of Propert\ Ai t 

(5) Anv othci let fitted to deceive 

(6) Silt nee is Friud —Mac silence as to facts likely to 
affect the willingness ul a pcrsoi to enter into a contract is not 
fraud unless the uicumst incts cf the cist ue such that, ieeard 
being hid to them it is till dutv ot the peison keeping silent to 
speak, oi unless his silt nee is in it sell ccjinvilent to speech T> 
says to A 4 F you do not dem it 1 ^h ill issumc th it the horse 
v> &ound ” \ sivs nothu g Hm A*; silence is equivalent io 
speech If in this ist H bms oil liursi md hnds that the hoise is 
unsound he cm impcicli the conti let lot fraud which in this i w 
was A s silence 

Misrepresentation: 

Wt hue seen heiore whi 4 is the tssuicc ot misiepresentation 
Misrepicsuit it ion me m ind nelude 

(1) Tne positive ism* tun, in a minnei not warnnted bv 
the lnioun itmn of the peison miking it, of that which js not 

Section 18 * ,,c > though In btlievcs it to be true A tell* 

B ill it lus 1 md pioducts 1000 bushels of wheat 
On that represent it ion I> bu\s ihe luck It turns out that the 
land produces onlv Si 1 1 bushels of wheat But A believed that 
it produced KK ) husluJs cl wheat though he had no reason to 
believe so on t^i inf op mutton hi had 13 tan treit the contract 
as void fm misrepresentation But if A had good reason f fO 
beheve in fm statement on the information he had , it would not 
have been a case of mwetne eniation It would have been a c i*£ 
of mutual mist ike 

(2) Any breach of duty which, without an intent to deceive, 
*gain& an adsantige to the person committing it, or any one 

claiming under him, by misleading anothei to his prejudice pr 
the prejudice of anyone claiming under him. We Imoi 
fjbefare thaf in a contract of insurance the person assured m 
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duty to disclose his age etc. If the assured on an honest Wjjftf 
states his age as 25 whereas he is leally 27 and thereby obtah» 

,i lower premium, it will be a case of misrepresentation by breach 
oi dut\ without an intent to deceive, 

(}) Causing however innocently* a party lo an agreement 
to make a mistake as to the substince of the thing which is'the f 
^ubicet of the agieemcnt Mistake induced by one farty to the 
contract as to the mam subjea mattei of the contiact makes the 
lontuct voidable at tin option oi the othei part> even if 
in t inducement was innocent Mistake about any particular 
nutter not forming In itself the subject mattei of the contract 
will only amount to i brL ich of wan mty 1 but not to misrepresent a* 

li n A says to B 1 M\ lu use is luc oi anv defect” B buys the 

house A did not know ihit ihcie w is i scseie crack in the 
lomu'ition ot the borne the exist net of which makes living in 
It house dangcrom li uul wlun 11 finds ' ut the detect, he can 
fieat 1 he conttaet as soul foi misicpiesent ition is the effect vitally 

ill ts the house which is llu suhjeti m ittei of tliL contracts If* 

1 o\ ever, instcul of tlu di bet hm mentioned, onh one window 
w is bioken, B could not hue tic itid the conti iet is sold, for the 
hiolen window is ml one which sit ills ilTects the subject matter 
<t the contract II would onh lnunmt lo hieuh of warranty. 

1 fled of Mt<rcpte*enut*io?i and / iauj -—The effect of both 
misicpiesent it ion and ti md is that llu parts, on whom fraud 
Ins been piactiscd oi to whom mtsupresentation his been made, 
cm uthei treat the conti act as void oi compel the other parly 
1 *> perform his part of the coi li let In c ist )f fraud the paity 

cd is entitled to damages fni fi uid ovei md ihove his lemedv 
rtf tuatmg the conti act as soiel 

Vpid, Voidable and Unenforceable Contract : 

A contract is said to be sold when what is illcgcd to he ehc 
eontratt does not confei anv right oi impose an\ obligation on 
cither part}. It is, therefore, a little illogical to talk of sold con* 

Void contracts trac * s ' f° l *hat ls SU 1H K)SCC ' t° he the contract 
is no contract at ill It is howrni, conveniently 
used to desuibe those cases wheit (here is an apparent contract, 
bul it will not have any legal effect, either because some 

1 For dbcuWon of Warranty m mf*# wndtf &k of AMk 
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t&tking cn because it is vitiated by being contrary to 3&W 
6r public policy 


A void contract should be distinguished W illegal 

contract Both art \oid and unenforceable, but Ufr tw cane of an 
illegal contract collateral transactions connected With the Xtyaiti 
SJjJontract are vitiated, whereas in the case o£ void contract^ uoljUtei al 
transactions aic nol affected at ill Thus, if I advantffe a roan 
money to enable him lo purchase enemy goods, I cannot recovei 
the money \ contiact lo bu> enemy goods is illegal. My advance 
was collateral to this mini lllcgil contract Therefore, though 
advancing money as a lom is i \ llul conti ict, yet in this case it is 
void, as it is collateral to m illi^il contriet But if I advanced the 
money to enable the mm to bet on i hotse iaee, I could hast 
recovered the money Butin*, on » hoise rice is void hut not 
illegal 'Ihcrehnc this ulv nice is coll Uti il to a void contrut md 
not to any lUcail <i uu incl \ such cm be iteovertd 


A conti at' mis be void tuc to nn t ike, illegibly of its obi t 
or such object Imn^ mnli uy to lh j ublic policy and incapacity 
ol the parties md so on 


Voidable 

contract 


A voidable cunlricl 1 oik which one puts his a light lo treat 
as .ok! if h o thoo es b it it v d d unless md until he dots sc 
<ir t i[ is vuil J he most common example or 
i Mil ink miitrul s one where me ot the 
pluies his been indue J to miter into m agtfce- 
ment by misiepnsenlau u 1 baud J bus, if A fraudulently 
icprcsents lumsdf to bt i bu busimssmm and induces 15 te ^11 
him ait un goods md lo ^i\c him dclivuy on credit, B may 
if he so chooses, ivoid the conn ut vhich he was induced to enter 
into by fraud BlI until md unless B so cxtiuses his option, any 
botiaftde purclnsu who huvs 1 hr goods 1 om \ without notice ot 
the triad, vnll i quire l good title over the goods 1 Thlt$ bungs 
to sharp lelid the distinct am between i void and voidable cofttfttet 
For if in the above else B delivers the goods under a mistaken 
belief that A is Lord Halit i\, md A sells these goods to IX i 
bo^afide purchaser foi \ due wilhoul notire, D will hive no title 
to the goods and B cm still recover the goods from him- The 
is that the contract between A ind B was void from the 


1 am) 2 KB 24? 
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very start due tu a mistake as to the mdentity of the partus *P*L 
therefore, A had pever any title over the goods which he purportMf' 
to sell to D 1 . In the first case there is a contract until avoided 
bj the party entitled to avoid it In the second case there has 
ever been any contract at all and neither party had any right or 
(legation under it 

According to becUon ( ,ip ol the Indian Contract Act all 
urreements arc contracts if they arc made by the parti es Co mpeten t 
to contract, Tbr a lawtul consideration Xnd with 
[ intrants Mb e - lawful obi eel This means that .nn, agreement 
becomes a contract when these conditions are 

s nsfied 

But even where ail these u)ndiLious are satisfied, under certain 
iHcuinsUnces, the courts will not tnlorce contracts otherwise valid 
llicse are (1) a contract made on account of natural love and 
i Tcct’oii between parties standing m i near relation to each pther 
i ill not be enforced unless it is made iu writing and registered* 

( ') a contiact made between persons thereby one agrees to re-pay 
time barred debt which was ongindly due to the othei, will not 
he enforced unless it is m anting and signed h\ the pulv making 
i p'omisc oi hv his dulv uiihonscd i ?cnt md (j) i contract 
I hum parties to rdu then pi esc »t oi iutuu dispute* to arbitia* 
non will not be entoued unless it m ide m wilting (4), 
< m+raits nude by minpinics will not be cnioitid unless it is 
n ide Ji) writing (^5) By the 1 ransfci oi "Pi open v Act allr 
noitgages, other than equitable mortgages, whue the principal 
i imiy securtd is Rs 100 oi upw uds, and gifts of immovable 
piuperiv nuu>l be made m writing uul registued m dei tult they 
i dl not be enfoned 


Void Contracts : 

\ contrail becomes soul in the following cases 
(/) Mistake W t hue seen be foie how diflticut tvpes of 

* nd ikes render a conti j»cl \ ml milio 

(//) Illegality of promts oj con idnt'Uon lllu r iUt\ mikes 
i ontract void A contiact is illtgil if tlu consideration oi the 
piomisfc invokes doing something lllcgd or conlniy lo public 
policy A says to B l shall piy you R« 500 if vou murder C" 
ll.re there cannot be iny sabd agreement the nmsidcritKm 


' O ndv v L'fieiwy (lft/JO 3 AC 4*fa 
Section 23 






tit AS payment of Rs. 500 is B\ act of committing a murder. 
Which is illegal. 

(tii) Illegality of object 1 : Object of contract means Ihc 
purpose for which the contract is entered into. Now it may quite 
happen that ihc objeu of a contract is unlawful, whereas its 
consideration is lawful. A takes the lease of a house belonging In 
B for Ks. 50 a month. There is nothing unlawful in ibis. But A 
intends to use the house to hold seditious meetings. The contract 

unlawful and void as ihc object of the contiact is unlawful. 

The following may be regarded as unlaw!ul objects 

(<0l When the object of an agreement is in contravention of 
any statute, 01 opposed to the piovisions and intent of any Act, 
it becomes illegal 2 . It is unhwlul foi a peison to draw Hundis 
on himself payable to bearer on demand according to S. 31 nt the 
Reserve Bank Act. If an\ one lontiacts to draw such Hundis in 
contravention of this Act, the contiact will be illegal and void. 

(i b ) A contract with the object of defrauding others is illegal 
and void. P has a patent right for a certain process ill England. 
B enters into a conliact with P for seeming the sole agency for 
working the process in Beilin. B knew lie could not exercise this 
.sole agency light in Crerman\ The object of the contract was 
to induce shareholders to buy shares in a company by representing 
that B had the right contracted foi. As the objecL of ihe contract 
was to defiand share-holders, the contract was illegal and void. - 
Otgbie us . Phosphate Sewage C '(>.' 

( iv) Object contrary to publu policy : Contracts having as 
their purpose objects which aie contrary to public policy are void 
because they ate looked on by courts of law with disfavour 
being detrimental to public welfare and morals. 

(V) An Agi cement m teshamt of marriage : Any contract 
which has as its object I he restraint of any adult person from 
men rying is void as being aguust public policy 4 . 

(iv) Agreement in restraint of legal proceedings : Any agree¬ 
ment purporting to take away from any person his right to seitk 

i$et. 

*lhid 

Him) UlL 10 QJk 449. 
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remedy in a court of law is void An agreement lo icfei diffifljjp 
to arbitration is not, however, void 1 

(vtt) Agreement tn le^Uatnt of Unde — 

Agreements in i csli unt of ft ide ne generally one of the 
following varieties 

(d) Agicemcnts ics<rainin s i pulv to 1 umtiael fronl 
punning his ocoipition \itii tumimlum of pntntrshlp Of 
ippicntieeship aititlcs 01 conti lets j] sumcc 

(b) Agic* merits usti inmg i person selling *1 k goodwill of 
l>is tuisiness fiom earryi ^ on i nmilir competitive bosmess 

(0 Agreements b\ which tlu lu'ons voluni nil\ nub their 
i^hts to regulate the pnecs or the mode of coining on their 
hu ine*s by entering into a joint agictment unongst themselves. 
Sudi igreeiritnts aie lllustntul by tht Animation t S\n<lieatcs or 
Trusts like the Hcng.il Hus Svndieite 

(d) Agieements b\ workmen to rc gul ilt then w igcs and 
their eonditions of work by Tridc Unions set up by themselves. 

1 sen as late as in the reign of Queen bh/jbeth all lestiaints 
ii t' ide, whethei genual 01 putial, foi whatever purpose, were 
luld to he conir in to public policy nid, therefore, 
ng is aw VC)U j- | n tonne ol tunc liowtxei, with the 
of mdustiy and tiade, is a icsult of industrnl and 
ommereial it volution, it w is found that ccitain itstr unts of trade 
\ ie nttes'iiy and th it it would lnteriuc with eveiydiy liansac- 
uons, if suc.li rcstruuts could lot be imposed It stuub lo reason 
tint nobody would hu) the goodwill oi a business unless he had 
the right to icstram llie sellei liom setting up \ lompjitne busi¬ 
ness under the same name sub .eque oily, nor would ui c triple \ei feel 
site to employ j pemm m a position wheie he would k low all the 
senets of the business of his mastei unless tht misttr had the 
light ut piotceting himself igamst his employees use >1 Jit secrets 
hf had learnt, after the employee hid Icit his lmstei’s employ- 
rnt nt Hence the liw in fnglind regarding icshaints of trade 
has been relaxed considerably in rcecnl times and any restraint 
of trade. ^ which is reasonable, hiving regard to (he mteiests of 
Ival, mcTis nflT lUjUrnjuCTo the public, is V'lli ll *?rt 

all cases the court decides the question of reason blene^s by 


1 Section 28 

s Colgate vs Buchtlot, (1602), Cro F117. 872 
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defendants having failed to perfoim their part o £ the cfcntifcct, lu 
sued them to recover Rs ( )00/- being the amount advanced by him 
to the workmen The igieemcnl was held, void under Section 
27, though the icstriction pul on the plaintiffs business was 
limited to particulai place and seemed quite icaKm«ihlc As \ 
whole tht agieement w is void mcl there w is io considcmt ion h>i 
the agiecinent on the prut ot the defendmt to pa\ the. mone> uul 
the whole contract was held to be unenforceable Tins can 
illustrates the great difference between the Indnn and the English 
law on Ihe subject 


\y/(yni) Contracts b\ nay of 

In Carlill vs. Carbolic Smoke Ball Co. 1 Hawkins, T defined i 
contiact by way of wiger as follows “ A wagering c ontiai t is 

one fay which two pci sons, piofcwm g. to hold o pposite views 
touching t he issut il \ Inline imeitnn exeni ^rm uidl iyrec 
that, dependent on the dcl mm n ilm 1 >1 th it jj. it, it sh ft win 
from the otli uand that otEu shi]l'jny~m fnii 1 uvtr to him, i 
sum of m oney oi other s t Ivc j iKifln Tof the k i f rutji'^ paifie 
having iny othei interests in m it conti ki thui lIi um st ikt 
he will so win or lo*c, there bting no other n il consider ilron foi 
the making of such contracts by e*thci of 1 lie panics It usen 
tial to a wagenng contract tint cub puly m \ undti it #5th 
wm oi lo^e, wild he i he" will win o- lc e» bung d^pc dent on ihe 
issue of the event and, ihticfuri, lcm umng uiuut .n until tint 
issue is known If either ol the panics may win but cannot lose 
Oi may lose but c innot win, it is not a wagering contract ’ Thus 
if A rontiacts with B to the cflut that A would pw B Rs 5tV 
if the tiorse X wins in ffi< ice h cl B would p\y A Rs yj / if the 
hoise tills *o win in the lace, the contract is i typicil e\ampk 
f i \\i,u Jc i \ \ ill wm on ffi incut mi ivent ) c X losing n 
the i c i 1 I* sill \aii h r u ip event ol \ winning in 

*bc n c 


\uoiding io See io ) rf th( Indnn Conti \ ‘ Act an agree 
'merit In w iy of wagci is void, mcl no suit can he biou^ht f i 
rmverina mvlf ing alleged 1 i he won on anv wuci md entrusted 
to any prison to abide the icsult )f my game or other uncertun 
even* on which any wagci is made*' Wagering conti tets aie nc< 
igenerallv illcgd and hsve been declared void only the Indian 
_,_„_____ r 
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{>)ntract Act, B6t the Indian Penal Code (S. 294 A) oudmlhfe a 
criminal offence by declaring that whoever keeps any office or 
plate for the purpose of drawing any lottery not authorised by 
t.ovcmment shall be punished with lmpnsonment of either 
listnpl on tor a term which' may extend to si\ months or with 
iim, m both. And whosoever publishes any proposal to pay any 
am, or to deliver any goods, or to do 01 forbeai Irom doing 
nsdiiMs ioi the benefit ot any puson, on any event or contingency 
uhtiw r ipphcablc to the drawing of any ticket, lot, number 
t i n any such luttery, shall be puinshtd with fine which 

} \ l\Uik 1 m K>. 1.000' . Apait from this type of agreement 
id n no 1 iw in India which makes w’genng as such illegal, 
*hal the\ ate alveus void. 


( tunfui'J of msiu ante on the other hand is not a wager 
11 >c tin paily insured has an intcicst apait trom the wager, 
i i is in i onliaJ ol ilic lnsma ct, tin insured’s object is to be 
1 in nVoimdv lnmsdf in can he suffers loss due to fire. In 
* ime way, in a conti act ii hie lnsuiance fhe object of the 
nsi lul is to seemc a compensation ior Ins dependants in the event 
1 In death A bonafidc lnsuiance conti act is not a wagei. But 
a ln^nan*.c on the life of a pci son in which the insured has no 
it’ursl whatever is void as bung a wager. 


Immoral agreement : 




\nv agieement for futit/e illicit cohabitation or for further* 
in ol immoral pm [loses like prostitution is void. A and 13 agree 
o !iu Inofiher in illicit cohabitation and A binds himself to pay 
li £(>0 ’timidly alter his death 'The agreement is void. 1 A, a 
h oujhi n diivci, agiecs to lake Ik i piostitute, lound the town for 
i certain <um of money so that the litter can atti.ut customers, 
fh umtiau between A and B is void a* l^ainsl puHu policy 2 


Contracts in abuse of legal process : 


A person is entitled to advance money to assist a ]>oor litigant, 
bu* if the contract for advance of money was foi the puipnse of 
dirnng up litigation and strife or shaum* the profits of litigation 
i foi anv othei unconscionable purpose ihe contract is void as 
"mlrary to public policy. 
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, flSfijMHMts -mM Car at Aardw 

We have seen before that infants, limi®icF^4 insolvents 
cannot enter into valid contracts. 

Mat liability and joint and several liability : 

When two or more persons make a joint promise, the 
promisee may, in the absence of express agreement to the contrary, 

• compel any one of such joint piomisots to perform the whole of 
the promise* (S. 43). In this respect Indian law differs from 
English law in that according to English law joint contractors 
cannot be sued separately, but must be sued jointly. 

Ifc the promisee obtains damage against one of the joint 
promisors, the other joint promisors must contribute equally with 
the fir# joint promisor. 

Where the promisee obtains damage for breach of contract 
agsiltist one of the joint-promisnts and the damage is not realised 
from him, the promisee cannot sue the other joint promisors for 
the satisfaction of the damage. 

"But a joint promise differs fiom a joint and several promise . 
/fa the case of a joint promise the obligation is single and is 
extinguished by a judgment recovered in suit against any one of 
the joint promisors ; and even if tint judgment remains unsatisfied 

* fresh suit cannot be brought against the other co-promisors" 
But in the case of joint and several liability the liability is joint 
as well as separate. Therefore the obligation in this case is not 
extinguished by recovering judgment against one of the several 
ipint-promisors. The creditor can sue more than one joint-promisor 
l|i case the judgment remains unsatisfied 

Discharge or termination of contract : 

A contract, as we have involves a promisor and a 

promisee. The promisoi and the pnwinsee each enters into Certaip 
obligations, When these obligations come to an end, it is said 
that the contract has been discharged or terminated, a 

contract may be discharged in any one the following wajftl 

1. By performance or f ulfilment. 1 




im o* 

4 , By'hu&xh or r^famciauop of poaotyact ,* v 
5 By operltjbn ot niles of la w 

Discharge by pef#)ormance : 

Performance is the most common way of discharging codfptt^ 
tual liability. A promises to deliver to B 10 tons of coal if 0 
Ks >0/- So far as A is concerned his contractual liability will be 
discharged when he delivers the ten tons of coal to B in 
is will he deemed to have performed his side of the 
conti at. Now, a contract involves a double liability. In 
*JLU ibove example the first liability is that of A to detiv4$ 

ten tons of coal The second liability is that of $ ta pay 

Rs 30/- The delivery of coal by A will not natui$% 

dischaigt B’s liability to pay B’s liability will be discharged 

w h n he pays Rs 30/ We must, therefore, distinguish between 
jnrloimancc which discharges one of the two parties from 
Ins li ibilities uhdti a contract ai d performance which discharges 
l* c L.on1rict is i whole When, foi instance, A promises to repair 
B , watch m consideration of B having mended A’s car a year agp» 
the whole conti act will be discharged when A repairs B’s wd$$u 
But where a promise is given in consideration of another m in 
our first illustration, performance by one party does no more 
di thirst him who has performed his part * 

In a conti act where the specia^ skail and qualifiojh 

Who must tions of the promisor are the essentia l p arts nr 
"2^ o^sssr "performance must be fov the 

piomisor himself In the case jf contract not 
involving special % personal qualific itions, the promisor may rely 
on the act of his agents as perfoimance by himself Thus, if a 
painter contracts with me to pamt my portrait, the punter mu&t 
paint the portrait himself, for his personal skill and qualifiwij^g 
were what I bargained for. He cannot rely on another painter 
to do the job. But if I have a contract with a grocer to supply 
me with R<s. V- worth of sugar ind tea every week, it 
not to me from whom the sugar and tea might come so tettrg ft* 
they are of the same quality as I bargained for. The grocer may 
perform his side of the contract very well by relying on 

*■" — "W * * ' l l . > ■ 
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.jTWM 

# a&y other agent of his for the supply of tbs things to 

He.* 

a Where according to the contract the promisor is to perform 
fits promise without the promisee asking^ him to do it, % e,, with- 
out application by the promisee, and no time for 
^rpdrforma^e P ei f° rrnance ls specified, the contract, must be 
performed within a reasonable time' What is 
a reasonable time depends in each cisc on all the fads and circums 
tances of the case One day miy he reasonable in the case of a 
contract for sale of shares, whereas a year may not be unreasonable 
in a coi tract foi sale of lmd When a promise is to be performed 
on a certain clay, and the promisor has undertaken to perform St 
without application hv the promisee, the prom iso*' mxv pci form 
it at any time dunne the usuil houis of business on such dn\ md 
at the pi ice at whi h the promise ought to * formed 1 

When a pionmc is to he pet formed on a ccrtun di> t cl the 
promisoi has not uncle t iken to pci form it without anolu it ion by 
the promisee it is the duty of the promisee to ipnl> for \ utor* 
mance at a propei pike ind within the usuil b >uis of busmens* 
When a promise is to be performed without application by the 
promisee and no place is fixed for the performance of it, the 
promisor should apply to the piomisee ta appoi t a reasonable 
{dace for the performance of the riomisc and to perfrom it al 
such place* 

Time being the essence of contract s 

When a party to a contract promises to do a thing at or 
before a specified time and fails to perform the contract at ot 
before the specified time, the promisee can treat the contiact as 
void, ix, avoid the contiact, only if il was the intent lor of the 
parties that time should be the essence of the contract 

If it was not the intention of the parties that time should 
he the essence of the contract, the contract does not become voidable 
by the failure of the piomisor to perform the contiact at or before 
the specified time* 1 . 

i-r -i - -- . 

1 Section 40 

* Section 46. 

* Section 47. 

{Section 41 
{Section 49. 
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The fttd&tikm <rf the parties to make time 
contract may'be gathered from express words Or 
ol the transaction. 

In mercantile transactions time is usually deemed ft jjp tffl* 
essence of contract unless otherwise provided. But ij* the caie of 
sale of land, time is not regarded as the essence unless 
pi ovided. 

2. Discharge by fresh agreement : 

The parties to a contract may, by a fresh agreement, dischaige 
24he old contract. This can be done in three ways, namely 

(a) Rescission, (b) Alteration and (c) Novation. 

(a) Rescission Rescission simply means rescinding Of 
cancelling the original contract by mutual agreement whereby the; 
old contiact ceases to be binding on any of the parties. 

(b) Alteration :—Alteration means substituting a fresh con* 
tract with altered or different terms from the original one. A 
agrees to supply B 500 yards of blue serge for Rs. 6 a yard within 
U months. Later on A and B alter the agreement in the following 
way. A agrees to supply 400 yaids instead of 500 and within 
eight months instead ol si\ The latter agicement puls an end 
to the former. 

(c) 'Novation :—Novation takes place when one party to a 
conii act releases the other and a stranger to the contract comes 
and accepts the liability of the party lcleased. Thus, novation 
actually means a new agreement which substitutes *he old one 
wherein (j) one of the parties to the original contract is relieved 
of all liabilities and (*/) a new party undertakes all the liabilities 
of the released party in consideration for the release, Miller’* 
case 1 gives us an example of novation. The facts were as follows : 
A particular Insurance Company agreed to pay Miller’s heirs an 
annuity of £200/- on his death in consideration of Miller paying K 
a certain annual premium. Later on, the European Association - 
took over the business of the Insurance Co. It w^s agreed that the 
Furopean Association will be bound by all the contracts of th$ 
Insurance Co, Miller also agreed to this arrangement and Mbtfftif 
paying his premium to the European Association. It was $ 

nf novation and the contract between Miller and the Insur&rvc^ 
Co. was discharged. 


3 ao3. m. 




known fact that an agreement to db 
;|lx by itself void 1 . If I agree with B tb take him to the 
for a certain sum, the agreement will be void ab initio . 
it happens very often that parties to a contract undertake to 
db certain things which are by no means impossible but which 
become impossible to perform later on due to causes beyond 
This is called supervening impossibility . In such 
b case the contract is discharged and becomes void. 

Sttperveiiixifi: impossibility : 

Supervening impossibility arises in the following ways :— 

(a) Impossibility arising due to change of law :—One cannot 
Itgree to do a thing illegal at the time of the contract. But if 
bne contracts to do a thing which is, at the time of the contract, 
lawful, but a new Act comes in and hinders him from doing it, 
th^ ^GUtract will be discharged. In Kurscll v. Timber Operators 
4&d Contractors 2 , there was an agreement for the supply of timber 
from Latvian forests. By a subsequent Latvian Law the cutting 
0f timber by private companies was, fort)idden. The -party v^fuch 
ivas bound by the contract to supply such timber was excused 
£ad the contract was held to be discharged by the coning in of 
. new Latvian law. Similarly, a contract to supply 
& country against which war is subsequently declarcd^vdi be 
•^saisu&cd as it will be illegal to supply such goods. 


(&) Impossibility due to the destruction of things or 
vital to the contract -In a contract where performance depends 
dn the continued existence of a given person or Specific thiiig or 
pf the existing state of affairs, the impossibility arising as a result 
of the destruction of such person or thing will discharge thie 
Contract and excuse performance. In Howell vs* 
defendant contracted to deliver to the plaintiff part specific 
potatoes- in autumn. JBe&^e autumn tfie tre^ 
pest due to no f^ift of the defendant. 

^ theccrt^r^ upon the ^^wce 

be crnp. With the destriidtbn :.&£■ aoo* 
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also discharged. Similarly, m T$y&r St Caldwell 
agreed to let a music haU to tKe^ptaintiff for a 
Subsequently the music hall was destroyed by fire, 
that as the existence of the music hall was the foundation of the 
contract, the * contract was discharged with the destruction of the 
hall 



((g) Impossibility due to non-occurrence of contemplated 
events or state of things :—Where the happening of a future event 
or the continued existence ot a ceitain state of things are content 
plated by the parties as the only jottndaiton of the contract, the 
contract is discharged when the event docs not happen or the state 
of things comes to an end. This is called discharge under a cofadi- 
Lion A condition is something on which the whole contract rests. 
It may be either (;) a condition precedent or (//) i condition 
subsequent or (m) a concurrent condition. 

(i) A condition precedent is a condition, express or implied, 
that llu, conti act shall not bind one m both of the 
partus unti' and unless some event has happened. 

A agrees to take the house or 15 provided the diams are in 
order. In this ca&c A will nut be bound t'> take the house unhrsa 
the drains aie in ordei. 

(//) A condition subsequent is a condition express or 
implied that upon the happening ol some event after 
the conti act has become binding, the contract will h t 
discharged. A takes the lease of B’s house for three 
years with the provision that the lease shall terminate 
whenevei the drains will go out of lepair. Here* if 
after one year the drams get out of repair, A can 
terminate the lease. 

(n/) When in a contract the obligation of each party is 
dependent on the performance by the other, it is 
that the obligation of each is a concurrent condition of 
the obligation of the other. 

In all our previous examples conditions have been expressly 
mentioned. But the rule regarding them applies to cases Where it 
can be inferred from the terms of the contract and the surround* 
ing circumstances that the happening of a fixture event or the 
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of $6mc state of things tnust have been contemplated 
by 1x>th the parties as the basis of the contract 

In all such cases where from the terms of the contract and 
tfar suuounding uicumstances it can be inferred that the happen¬ 
ing of some future events 01 the continuance of some state otf. 
things must hive been contemplate 1 by both the parties ns the 
basis of the contiact, the law will imply that the contiact is made 
subject to a condition subsequent and that it is to be dissolved if 
that event dots not tike place or if the state of things changes 
This implied condition onlv excuses the performance if subse¬ 
quently the whole contract becomes impossible of performance 
through some c msts for which nuthtr p irty is responsible This 
cause must be r uch *o fii^frnc iltogrthci the performance of 
the contract 

In Kicll v Hinr) 1 , thu \ lets wuc -Henry agreed to hue 1 
flat belonging Id Krcll on u 4 mi flays on which the Coromtion 
procession ol King Ldw id \ II v\ is arranged to pass Krcll s flat 
was on the publish'd loutc of the pmccssion Afterward the 
procession was abandoned on the cbys origin illy fixed due to the 
king’s illness It was held in this cisc that the abandonment of 
the Coronation pnxx c M m owing 1o the illness of the king tntalU 
upset the pcrfoimmce <f tk to ti let is the conti act was inter 
preted as one for tin kitm r / llu fl i «ilclv Hi tht puiposc of 
viewing the Coronation puccssion ind as the taking place ot 
the coronation ptoccssion w is lcgudcd by both the contracting 
parties as the sole found it ion of the contract This foundation 
having been dcstioytd the conti id wis dischaiged and Henri 
had no li ibilifv u regirds the lent oi the flat 

Rights of parties in case of discharge by supervening 

Impossibility : 

According to Section 56 of the Indian Contract Act a conti act 
becomes discharged due to supervening impossibility* Where a 
contract becomes impossible clue to this cause, it becomes void and 
the party who has received any advantage under it, is bound to 
revtore it to the other party under Section 65 of the Indian Contract 
Act In Boggiano & Co pc Arab Stcameis Co Ld J the facts 
were as follows ■ 
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A pay* freight to B for 2,500 bale* of cottoi^to bt otatf’ 
on a ship belonging to B from Bombay to Genoa. TJ*$ freight 
is paid in advance, and the goods are put on board the ship. 
While the ship is lying in the harbour, export of cotton to Genoa 
is prohibited by orders of the Government and the voyage is 
abandoned. A is entitled under section 65 to recover from B the 
freight paid m advance. This right is not affected even if B is 
,i common carrier. The Privy Council in one of its latest decision* 
in Murahdhar Chatterjec vt. The International Film Co. Ltd 1 , has 
extended the punciple of restitution to cases where one party 
icsunds a contiact for the default of the other. It has been laid 
dm*n that in such cases the party rescinding the contract is entitled 
(o damages if he has suffered any, hut he is bound at the same 
hmc to restore any advantage he has icceivcd under the contract. 

In England, however, the lan was, untd iccentlv, different to 
that in India. There when a contiact is dissolved by reason of 
supeivemng impossibility, the rule is thal, though the parties are 
excused from finther performance, yet the loss lcinams where it 
lies at ihc time when the contracl is dissolved. The law was laid 
down in Chandler vs. Webster* 1 , as follows-— (a) no action lies 
lor money not due at the time of dissolution, ( b ) no action lies to 
recover back money rightly paid under the contract before its 
dissolution, (c) money due but unpaid at the time of dissolution 
is recoverable. Thus in Civil Service Co-Op. Society Ld. vs. 
General Steam Navigation Co. { the Plaintiff, by a charter- 
party, agreed to hire a steamer for a Naval Review on 
ihc occasion of the King's Coionation, and in accordance with 
the terms of the Charter-party, paid £. 250 in advarcc. The 
review having been abandoned the plaintiff could not iccover the 
money paid. 

It is obvious from the above that the rights and liabilities of 
the parties under a contract which is discharged due to superven¬ 
ing impossibility is different in India bom those in England. Bujf 
in the latest House of Lords decision in Fibrosa Spolka Akcyjft* 

Fairbairn Lawson Combe Barbour, Ltd. 3 4 the English LaW 


3 47 C.W.N, 497. 

2 (1904) 1 K.B. 493. 

3 (1903) 2 K.B. 756. 

4 (1942) 2 A*BJL. 122. 
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t m fceca bright into line with the Indian Law a#d the old 
law in Chandlei vs. Webster has been overruled. 

t 

4» Discharge by breach or renunciation : 

Where one party to a contract breaks the contract or shows 
by his conduct or words unwillingness to cariy out his part of the 
contract, the othei praty is entitled to ticat the contract as dis¬ 
charged. He has two remedies, viz >— 

(/) to treat the contract as dischaiged and to sue the 
offending paity toi damage tor breach of contract, or 

(//) to treat the contrac t as still binding in case the time for 
the pufotmance ol it has not ycl arrived and compel 
the other paity to perLunn his part when the time for 
it comes 

N.B. When one paity to i contract shows by conduct 0 / 
words his unwillingness to perform his part of the contiact or is 
incapacitated in such 1 way as not tu be able to perform, the other 
party can ticat such a conduct as an anticipatory breach 0 / 
contract . 

It is called an anticipatory bleach because the contract is not broken 
but is m all likelihood going to be broken. In such a case, the other party 
need not wait for the time of the performance of the contract. He can 
repudiate the contract and treat it as discharged as soon as there is an 
anticipatory breach 

5. Discharge by operation of law s 

In ceitain cases contracts aie discharged by the operation of 
certain 1 iws even though such contracts be valid in every respect 
Thus, undu the Limitation Act ceitain contracts become dis¬ 
charged after the lapse of a prescribed period of time and oar tie** 
to such contracts canrot sue on them after the expiry of the 
prescribed pmod of time Similatlv, when an insolvent is dis 
charged by the Insolvency txnirt, all his contracts are discharged 
by the operation of the Law of Insolvency p 

s Bread) of contract: f 

Breaches of contract aie of two kinds, either of which gives a 
cause of action to the party injured by the breach :■— 

(l) Actual Bi each—This happens when a party does not 
ptt&km 1m pronrnse m the manner and at the time stipulated 
hf B contracts to sell land to A b$m 
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July, 1941* / B falls to convey the land before lit fUfy, 1941' 
broken the contract. t 

(2) Anticipatory bieach or Breach by renunctatian^lrim 
happens when before the time for performance a party shows by 
his conduct or woids his unequivocal intention of not performing 
the contract or makes himself incapable of performing the contract. 
A contracts to build a house for B foi a Certain sum within two 
years Even after a year and a half has passed A has not started 
any work on the house* Moreover, he has told B\ agent several 
times that he would not start anv work on the house unless B 
agrees to pay him a gieater sum than that stipulated in the 
conti act B need not wait till two years have elapsed and then 
me B for breach of contract He may at once sue B for breach 
of contract for the intention of B not to proceed with the contract 
w is manifest and it amounted to renunciation or anticipatory 
hr uh of contract 

Remedies for Breach of Contract : 

In case of i bleach of contnet, the parU (tjtKWPftas the 
following jemedies ‘— 

0) He can tieat the contracl is dischirgcd and not 
binding on him ind clnm damages for the breach of 
contract 

(«) He can claim a q uantum meruii . 7 e. a reasonable 
s um as lew artl for anything that he may EdSHdoag. 
under the contract. 

(in) He can claim damages in an action upon the contract. 

(i) Discharge: 

We h&ve discussed before how bieach of contract by one pafty 
telicves the dither parlv from all contractual liabilities. The 
injured paits can further sue tor damages for breach of contract. 

(««) Quantum Meruit: 

Quantum meruit literally means paying a person as much as 
he has earned. Where a person supplies another person with goods 
01 works at the latter’s request without any remuneration being 
fixed from beforehand* <tfee implies ft 
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**ktiuner atK)n for the goods supplied or work done. fhi$ reason 
able remuneration is known as quantum meruit. From the point 
of view of bicach of contiact, however, an action fo r quantum 
meruit arises in a diffeicnt way A contiacts with B to build the 
latter’s house foi Rs SO,000/ After A has piocceded with the 
wml for sometime and befoie the building is completed, B 
repudiates the contiact and prevents A from proceeding with the 
woik In this case A can cl inn a quantum mennt lo^ tht work 
he has alieadv done He cm luith-r sue II foi dtmiges for breach 
of contract 

(iii) Damage : 

Wheie a partv to a conti ict breaks the contract, the injured 
paity can sue the other partv fer such damagta as will be fair 
compensation for the loss he has actually sustained because of the 
breach But he cumot cvpcit to be compensated foi ill the losses 
he cm trice to the breich ot the conn act He is entitled to 
compensation im onlv such losses 01 damiges as (?) Juse natwull) 
from the bicach of contract, 01 (?/) were or might leisombly be 
supposed to have been in the contemplation of the parties at the 
time of entering into the contract. These two criteria £01 a 
proper estimate of loss suffered through breach of contract were 
laid down in the English case of Hadley i/t Baxerdale 1 The 
facts! of the case wue is follows The owners ol a flour mill seat 
a broken iron shaft to the office of the defend ints who tvtre 
common carriers to be conveyed by them to the consignee to 
whom it had been scut by the plaintiff mill owners is i pattern 
bv which to mike i new shaft Due to the negligence of the 
carriers, te the defendants, the delivery of the shall was delayed 
and the plaintiff could not get a new shaft foi manv davs, as a 
result of which the plaintiff’s mill was closed Upon this the 
pi uni iff sued the defendants tor the loss of profits which would 
have been cirnccl hid not the mill been dosed It was held th#t 
the carriers never contemplated at the time of the contract that 
the null would be closed if the new shaft did not come quickly 
The mill might easily have had a spare shaft under the same condi 
tions Of course, if the owners of the mill had informed the 
carriers at the time that the mill would be closed in case of delay 
in the delivery of the shaft, the case would have been different. 


3?4* 



' tkich of the two criteria 

case of Hadely vs. Baxendale. ^ 

(lyLoss arising naturally out of ihe breach of * contract: 
Any number of consequences may flow out of a breach of contract 
—some distant and some proximate. A employs B as his servant 
toj a period of two years. Before the expiry of two years A dis¬ 
misses B. The immediate consequence of the breach of contract 
is the loss to B of the wages. The remote consequences may be 
any number. B might, while looking for another job, catch 
influenza and incur expenditure on doctors and medicine, or be 
run over by a taxi and lose his leg. B certainly cannot recover 
the loss due to these remote consequences. Such loss does not 
,iuse naturally out of the breach of contract. 

(2) Loss which might reasonably be supposed to be in thee 
contemplation of the parties at the time of the contract: Losses 
which might be remote may still be recovered by a plaintiff in 
action for breach of contract provided such losses were con¬ 
templated by the parties at the time of the contract. We have 
mui befoie that the plaintiff in Hadley i>s . Baxendale could have 
recovered the loss of profits which might have been earned if 
ihey had informed the defendants at the time of the contract that 
the mill would he closed in case the delivery of the shaft, was 
delayed. 

A party who suffers loss from a breach of contract is bound 
to do all tljat a reasonable and prudent man would do to mitigate 
the loss. He must not sit inactive. If he docs not try to mitigate 
the loss he will not lie entitled to that amount of loss which he 
might have prevented by timely vigilance. A agrees to buy cotton 
from B for the purpose of running his textile mill. B fails to 
supply the cotton. A should buy cotton elsewhere and sue B 
the difference in price. He must not increase his loss by letting 
his mill close down and incurring other liabilities if he can get 
similar cotton elsewhere. 

Damage for breach of contract is nothing but a compensation 
for the loss suffered by the injured party. No^cmplary damages 
'ire allowed even though the motive for the breach contract 
"ms foul, Damages cannot also be awarded to the injured pwty 
for injured feelings, mental worry and so on coqsqd by the ' 






la many contracts the parties stipulate at tke time of 
the contract that a specified sum shall be payable for ^fech of 
ft The turn so fixed may be either— 

(i) Liquidated damages, ic, a sum payable damages 
the amount of which is determined by the parties 
beforehand* instead of being left to court, by a fair and 
honest estimate of probable losses likely to be caused by 
the breach, 

Or 

( 11 ) A penalty, t.e, a sum which has no relation to probable 
losses which may arise and which has been stipulated 
by the parlies as *n terrorem, i e, for the purpose of 
penalising a p N art> who might break the contract. 

If in the case of a breach of contract the court finds that a 
sum Stipulated as damages in the contract is in the nature of 
liquidated damages, the court awards such a sum as damages 
without either incieasing or reducing it If, howe\cr* the court 
finds that the stipulated sum is in the mture of a penalty, the 
court can awnd such sum is dam iges not exceeding the sum 
stipulated as the court thinks fit 1 

Whether i slipulitcd sum is in thv mtuic of liquidated 
damages or penalty is in c\cry cisc determined by the court 
with reference to ill the ficts md ciicumstinces of each 
A sum specifically mentioned as d images may still lie found 
be a penalty b\ the cou t if it thinks that the damages mefv$ion3j|f 
are txtcsswt ind uneonscion ible oi bear no tiue idation to 
loss which rniv icsult from i breich A contracts with 8 tb 
pay Rs 1000 if lit f nls 1<< p ly B Rs 500/- on a given day 
A fails to p t\ R 50) on that day B is entitled to recover 
from A siuh compensation not exceeding Rs. 1000/- as the cO$ft 
consult rs reason blc Thr u ison is th at the sum of Rs IQQUy 
hears no .elatum to the loss which B might suffer for the feline 
of A to pay Rs 500 / on the given dav Rs 1O0OA is surely 
cxces-uvc ind unconscion ihle 

Other Remedies for Breach of Contract s 

Apart from the remedies mentioned above there aie two more 
remedies open to a party mtuied by a breach of contract, namely—■ 


tectum 74. 
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Performance In certain 

damages do not give adequate relief tp a party who witter* fsmM 
a breach of contract. There the party breaking the is 

compelled by the court to perform his part of the contact by 
a decree of specific performance . B has a piece of antique. B 
contracts to sell the antique which As father gave him After* 
waids he refuses to sell. Here the award of damages will H0t give 
V adequate relief. He does not want the money but the article 
In such a case the court will issue a decree for specific perfor¬ 
mance to compel B to complete the sale. It is obvious that 
specific performance is granted only in rare cases. 

(2) Injunction : An injunction is am order of the epurt 
restraining a party to a contract ixom breaking the contract. 
This is also granted in rare cases where damages fail to give 
•ulequatt remedy. A thcatie company engages an actor for three" 
months. After the first month the actoi signs a contract With 
some other theatre company. Here the propei remedv would be 
to icstrain the .actor from acting in the second theatre. In such 
« case thf court will giant an injunction. 


Quasi Contracts or certain relations resembling those 
created by a Contract : 

There are certain transactions Svhich give rise to obligations 
similar to thos^q-eated by a contract though they are not contracts 
proper. These transactions are known as quasi-contracts and 
may be enumerated as follows 


(1) If a person, incapable of contracting bv Law, e.g„ an infant 
a lunatic, or any ont whom he is legally boundto support, nr. 
his wife or children, is suppli e d hy~another person with ne cessaries 
suited to his condition in life, the person supplying such necessaries 

person "wfio" 
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revenue for B. He can claim *he money tjfak 


(3) Where a person does anything for another person t>i 
delivers anything to him, not intending to do so gratuitously and 
such other person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of, or to restore 
the thing so done or delivered. We have discussed this in 
connection with quantum meruit.* 

(*) A person who finds goods belonging to another and takes 
them into his custody must restore them to the owner 8 . 

(5) A person to whom money has been paid or anything 
delivered by mistake or undei coercion must repay or return it 4 . 


> Appropriation of payment : 

A debtor may be indebted to the creditor in respect of 
several sums, e.g., A borrows two sums of money, say Rs. 200 
and Rs. 400/- at different times A m this case is indebted to 
B in respect of two sums In such a case when the debtor pa>s 
money to the creditor he may either (/) specifically appropriate 
or apply to the payment to a particular debt or demand, or (rt) pa) 
it generally in respect of his indebtedness 5 . 

If the debtor j^nts to apply o r approp riate the payment to a 
particular debt, he must intimAlTtKeTreditor exp ressly or implied ly 
by con cjucr of his intention to do to at the time of tFe*paymeat 
jSebtor caniiot a ppropriate after he has made the payment 
already?" lhe cr edito r 1s boun 3~^)T the deEf orj a ppropT iSRonL^d 
cannot treat the paymenf as Bgtng made jiTreg pect of some othti 
debt o r t o\\^d r Tnclch tedness in general J 

Where, however, the debtor has omitted to intimate anti 
there* are no other circumstances indicating to which debt the 
payment is to lie applied, the creditor may apply it at hi* dis¬ 
cretion to any lawful debt actually du£ payable to him fipom 
the debtor, whether its recovery i$ or is barred by the teMf of 
limitation 8 . 


1 Section 69. 
a Section 70. 
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"thtfFtoStir *ct bf indemnity the fwS*^^ a 

fir ^ primary and not a secondary li&bHtfcj^ 

Lloyds Co., in the above e&mpk* hm the 
primary liability of covering the loss of A.. But 
in a contract of guarantee the surety undertakes 
only a secondary liability. 

(2) In a contract of indemnity there are only two parties, 
namely* the promisor and the party to be indemnified against 
loss. But in a contract of guarantee there must always be three 
parties, namely, the surety, who undertakes to discharge the 
liability of the principal debtor in case he defaults, the creditor, 
and the principal debtor. 

The difference between the two types of contract is very well 
illustrated by Guild vs. Conrad? . There the defendant requested 
the plaintiff to accept the bills of exchange of a firm of Demerara 
merchants and promised that he would, if necessary, meet the 
bills at maturity, ue* if the firm of Demerara merchants failed 
to meet the bills, the defendant would meet them. Obviously, 
the liability of the defendant was secondary and as such the con¬ 
tract was a contract of guarantee. Subsequently, the firm of 
Demerara merchants fell into difficulties and the defendant asked 
the plaintiff to accept the bills of exchange drawn by the said 
firm and promised that he would supply funds in any event to 
meet the bills at maturity. In the latter contract the dcfendanl 
apparently undertook the primary liability and the contract was, 
therefore, a contract of indemnity*. 

A guarantee which extends to a series of transactions whic h 
is to be performed by the princ ipal d ebtor is called a continuin g 
guarantee*. A guarantees payment to B, a tea- 
Continuing dealer, to the amount £100/- for any tea he 
guarantee may from time to time supply to C* Here 

the guarantee relates to a series of a&xp^liea 
coming from B to C. B supplies C with tea to the value of 
£ 100/- and C pays B for it. Afterwards B supplies C with tea 
to the value of £200/-. C fails to pay. The guarantee jpven 
by A was a continuing guarantee and he is accordingly liable to 
B to the extent of £100/-. 


t (lm) 2 Q B. $84; 26 U gat, 11, 12. 
* 6 * 41*1 m 
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A cantunajHig guarantee may be terminated 
two ways 

(1) Revocation A continuing guarantee may be 

at any time by the suiety After such revocation the surety it Wo 

longer liable ror future transactions, but he still remains liable for 

all transactions completed before his notice of 

Rev ( UL l , ““ of revocation reached the creditor A, m considers- 
continuing r 7 

guanntee tion of B s discounting, a t A s request, bills or 

(Secs 130,131) exchange tor C, guarantees to B, lor twelve 
months, the due payment of all such to the extent ofc 

Ks 5(XK) A revokes the guarantee after three months. But 
1 twite the revocation B has disco inted bills for C to the extent of 
H«- 2000 The nvocation disch.ngcs A from all future liability 
U B f oi an\ subsequent discount But A is liable to R for the 
7 Ml •'upets on dtfiulf of C 


(2) Death of Surety i he death of a surety puts to an end 
ontmumg guarantee as icgards all future transactions unless 
thm is an\ eontiact to th<“ conti ary 

The promisee in a contriet of indemnity, it the indemnity 
holder, has tlu following rights — 

(1 ) Hi cm recover from the promisoi all the loss which the 

Rights of an promisor [uormsed to indemnity 
mdemmty holder 
(See 125) 

(2) He c in recover all damages which he may be compelled 
to pav in my suit relating to the subject matter of the indemnity 
New India Insurance Company insures A's car against all 
loss and accident This is i contract of indemnity A, driving 
his tar negligently knocks against B\ car and injures it. B sues 
\ and the court awards damages against A The New India 
Insurance Co. is lablt to make good the damages to A 

(3) He can recover all costs necessary for bringing or defend¬ 
ing such suits as mentioned in (2) above, provided he acted 
iceoiding to the orders of the promisor, or behaved as an ordinary 
prudent man would do under the circumstances, and did not act 
contrary to the promisor’s instructions. 

(4) He can also recover any money paid under a compro¬ 
mise in a slot as mentioned above. 

The JNNttty of the surety is Ital «f ttff 





tjMittcipal debt 6t unless the contract provides otherwise* Until 
f the debt oi the liability of the principal debtor 

^jM^^ a i 2 gv is discharged, the surety remains liable. Even 
^ * the death of the principal debtor does not 

discharge the surety’s liability. Iti case the principal debtor 
defaults, the creditor can proceed against the surety unless the 
contract provides that the ueditor must pioceed against the 
principal debtor first 


The following are tht lights ot the surety * 

(1) The surety is entitled to piocced against the principal 
debtor in the same way as the creditor when the sutUy pays oi 

performs all that lie is liable for upon default ot 
^^(Scc°14C^ rCty principal dcbtoi He is invested in ihis 

respect with .ill the lights ol the creditor 

(2) It the puncipul debtor gists any stcunlv to the ueditor 
at the time of the contract, the suicts is entitled to the benefit 
of every such security If the cieditor loses or parts with the 
securities without the consent of the smety, the liability of the 
surety is reduced to the extent of the value of the securities 
(Sec 141). 

The liability of the smety for the default ot the principal 
Discharge of debtoi is tcrminakd or dischaiged in any one of 
surety. the following casts 

(1) By variation ol the original contract When the prin¬ 
cipal debtor and the creditor vary in any way the teims of their 
original contract by a subset] uent agiecmenl, the old contract is 
discharged, and along with it the lubihtv of the surety, as to 
transactions subsequent to such variation, is also discharged, 
provided the variance was made by the creditor and the principal 
debtor without the consent of the surety. C agrees to appoint B 
as his clerk to sell goods at a yearly salary upon A f s becoming surety 
to C for B's duly accounting for money received by him as such 
clerk. Afterwards C and B vary the terms of the employment 
contract without A’s consent by stipulating that B should be paid 
a commission on the goods sold by him, instead of a yearly salary. 
If After this variation B fails to account for tht goods he *ptd, 
A witt mt he liable to C, as C and B have made a variance hi the 
m contract witfrn# A*$ consent 133), 
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(2) By the discharge or release of the pittciftel ddbiiV: 
If the liability of the principal debtor is discharged, the liabftity 
of the surety is also discharged. The liability of the prip4|H4 
debtor is discharged when either the creditor releases him *by 4 
fresh contract, or the creditor does something which amounts to 
a breach of contract and thus effects a discharge of the principal 
debtor. A gives a guarantee for B to C for the payment for goods 
to be supplied by C to B. C supplies goods to B and afterwards 
B gets into financial difficulties jnd contracts with C to transfer 
to him B’s property m considei ation of C releasing B from his 
liability to pay for the goods. Here B is released from his debt 
cm account of the goods supplied by C, and A is also discharged 
bom his liability as the suiety. Now, let us illustrate how a breach 
of contract by the creditor discharges the principal debtor and 
along with him the surety. A contracts with B to grow crops of 
indigo on A*$ land and to delivei it to B at a fixed rate and C 
guarantees A’s performance ol the contract. B diverts a stream 
ol water which is necessaiy fui irrigation of A’s land, and thereby 
pi events A from performing the contract. Here B's act amounts 
to an anticipatory breach of contract as he makes the performance 
of the contract by A impossible A will, therefore, be discharged 
horn all liability, and with him C will also be relieved of all 
liabilities as the surety 1 . 

(?) By the creditor compounding, giving time, or agreeing 
not to sue the principal debtor : If the creditor comes to terms, 
or settles with the principal debtor, or if the creditor extends the 
time during which the principal debtor must pay or perform his 
contract, or if the creditor agrees with the principal debtor not 
to sue him, the surety is discharged and all his liability as the surety 
is terminated 2 . But the surety is not discharged when the contract 
to give time to the principal debtor is made by the creditor with 
a third person and not with the principal debtor 5 . * , Vt 

(4) By the creditor’s act or omission impairing surety’s 
eventual remedy : If the creditor does an act which interferes 
with the rights of the surety, or if the creditor does not do 
^mething which it is his duty to do, with the result that the 
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Wtf&y is put to difficulty m enforcing his rights again# the pri^pal 
debtor, the surety is discharged. A puts M as apprentice to B and 
gives a guarantee to B for M’s fidelity. B promises on his pari 
that he will, at least once a month, sec M make up the cash. R 
omits to see this done as promised and M embezzles the cash. A 
is not liable to B on his guarantee as B did not do what was his 
duty under the contract, namely, seeing M make up 'he cash at 
least once a month 1 . 


Agency : 

In the course of our study of the Law of Contract we have 
dealt with two parties entering into a contract 
Definition of In the vast business w jrlcl ot to-dav it is not 

‘"Prinapa?^ alwiys pi ssiblc tur parties to tome into dim' 

contact for the pm post ot entering into contrails 
1 may have a mtton mill in the suburbs ot Calcutta. To buy jaw 
cotton 1 have to enter into contracts with cotton dealers in Bombas 
To sell jnanulactured cloth L ha\c to deal with retail mu chant > 
coming from all over Bengal Is it possible for me to deal with 
these numerous people myself ? Ceitamly not. Like all other 
businessmen I have to delegate my power to contract to people 
who will contract on my behalf I may have mv son in Bombas 
who contracts with cotton dealers there on my behalf. 1 mav 
have another man at Dacca to contract with the local cloth-dealers 
there on my behalf and so on \11 ^uch }>eople whom I nun 
appoint to contract on my behalf are in the language of law rm 
4 Agents' and I am the ' Principal’ in iclation to them.^ Sec. 1S2 
of the Conti act Act defines an a gent as yuc employed to do ajn 
acL for another or to represent^ another m dealings with * third 
persons* The person for whom the agent acts or whom he re- 
presents is called the principal The law of agcncy*‘as laid down 
in the Indian Contract Act regulates the relationship between 
an ‘agent* and his ‘principal. 1 The foundation of the law of 
agency is the principle that what a person docs by another ht 
does himself— Qui faat per alium iacit per Se. A person can do 
by an agent all that a person wants to do or is compelled to do 
excepting those that can be performed only personally, as when 
a painter undertakes to paint a portrait himself. 
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Capacity U appoint or act a* n Amt: 

Any person may act as an agent, ^feut an infant or"k ptsen 
of unsound mind cannot be appointed to act as an agent; tp a 
principal so as to be personally liable to the principal 1 * * . Any 
person who has capacity to contract can contract by an agent. But 
i person who is incapable of contracting by law cannot contract 
by an agent Thus, contracts made by an adult or sober agent 
on behalf of an infant or a lunatic will not bind the jnfafct or the 
lunatic unless they are contracts which would bind thejestate of 
the infant or the lunatic if they were made by himself on his own 
lx half Similarly, a person who has a limited capacity to contract 
Ltnnot make a contract by an agent which he cannot make 
pusunally A company, for instance, can entei into only such 
conti acts as are within the powers granted by its memorandum*. 
If j Company makes a contract falling outside these powers by 
one of its agents, such a contract will not bind the Company The 
essence of agency proper is that the agent has no rights and duties 
anda llu contract lie is mcitl> a medium thiough whom the 
principal is connected contract ualh with third persons. The 
agent’s rights and duties ire only in relation to Ins principal. Under 
the contract which he nukes on behalf of his principal, he has 
neither any right noi dutv But i pci son who has no capacity* 
01 util) a limited capacity, to contract eg, a minor or a lunatic is 
competent to contract so as to bind Ins principal to third parties. 
Hie reason is that the let of an agent is regirded as the act of the 
principal as between the principal and third pirties. Thus a 
contract in writing cntvted into b) an agent who did not under¬ 
stand the true puiport of the contract would neveitheless bind the 
pnncipal 5 

Creation of Agency : 

As we have seen betore, no consideration is necessary to crtiftftB 
m agency 4 . An agent without any remuneration is entitled to adt 
on behalf of his principal as much as any other igent with 
remuneration and he has the same nghts and duties as the latter 
agency can be created in any one of the following ways *— 


1 Section 184 ' 

f See post, Part XL 

* Foreman v. Great Western Ry Co. <1878) 38 L,T, 851 6.&18&. 

4 Section 185. 
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$Ji By express or implied authority 1 . 

(2) By the principal giving his subsequent authority by 
ratification* 2 

(3) B> the principal being estopped from denying the 
authority ot the agent* 

Let us novi pioceed to explain the above three ways — 

(1) An agent can be appointed by express or implied autho 
rity. An authority is said to be express when it is given by words 
spoken or written An authority *s said to be implied when it is 
to be inferred from the uicumstan'es of the case, things spoken 
or written and the usage or ordinary course of dealing are such 
circumstances horn which lulhnnty is to be inferred A has a 
studio where s irious customus come to have their photographs 
taken \ dots not manage the studio himself It is managed b\ 
B, who takes ordus from customers, purchases chemicals and 
photogriphie goods horn others md piys for them out o£A\ fund'* 
with A\ knowledge B his m implied authority under such 
circumstances to entu into contricts on behalf of \ m respect of 
the business of the studio 

Extent ot Agent’s Authority : 

An agent mi) be ipj muted i u do one specific act oi entci 
into one pailiculai contract, in which cist he is known as a special 
agent, or he mi) be cntiusted with all acts of some general kind 
e.g, acts connected with a business, in which case he is known 
as a general agent But whethu the agent is a special or a geneial 
agent, he is deemed in law to have authority to do every lawful 
thing which is necessary in order to do such particular acts or all 
acts of some general kind as he ryiay bt entrusted with An ltjent 
having m uilhonty to cairy on a husmtss has authority io do 
everything which is either neces>arv or usual for the purpose of 
conducting such business Obsiouslv an agent conducting a busi¬ 
ness behalf of his principal is given greater authority by law as 
he can do not only things which the necessary but also those which 
are usual. Now, let us illustrate the above by the case of a special 
and a general agent 


* Sections 186, 187 

* Section 196 

••nsr* 7 - 
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(a) A is employed by B residing in London^' " 

act, namely* to recover a debt due to B at Bombay. Ami^4o^t 
any legal process, as a speaal agent > which is necessary to So the 
special act, namely, the recovery o£ the debt and may give a valid 
distil lrgc for the same But he cannot do anything which is usual 
hut not necessary 

(b) A constitutes B his agent to carry on his business of 
Shipbuildei B may do both mual and necessary things like the 
puich isc of timber and other matcnils, hiring of workmen and so 
cm for the purpose of the business 

An agent has far wider authority in cases of emergency than 
in normal circumstances In an tmcigency an agent can do all 
thit a min of ordinary piudence would do in order to piotect his 

Agent's authority P ,lncl P jl from ll,ss A consigns provisions to B 
m an emergency it C llcult i uith dnections to send them 
(S 189) immediately to C it Cuttack B may sell the 

niovisions at Calcutta if it is found th it the goods will be spoilt 
m course of thur journev to t uttack 

(2) We have seen above th it m igcnt must hive express or 
implied authority to contract on behalt of his principal Otherwise 
the principil is not bound by the contracts he 
mikes But whetc the igcnt contncts on behalf 
of his princip d without his precedent authority, 
Mie principal rruy ntifv such i conti ict In case of such ratifica 
tion, the principal is be und by the contr itt as if the agent had 
pievious authorty Ratification may be done either by words 
spoken oi written or by implied conduct The following example 
\m 1! illustrate ratification hv implied conduct A, without B T s 
tuthonty, lends B’s money to C Afterwards B accepts interest 
ni the money from C B’s conduct implies * ratification of the 
loan 

No valid ratification can be made bv a person whose kn£9P* 
ledge of the facts of the case is materially defective If the 
principal can show that he did not possess full knowledge of all 
the facts when he ratified, he will not be bound by the ratification 1 . 

No person can ratify the acts of another which were doiffir^n 
his behalf, but without hts authority, and the effect of which js 
1° deprive some third person of his property rights or to subject 


1 Section 198 
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^udtl^a 'pkr&an to damages 1 . A holds a lease from B terminable 
OH months 1 notice. C, an unauthorised person, gives notice 
of termination to A. The notice cannot be ratified by B, so as 
to be binding on A. 

■v. 

(3) The principle of estoppel is laid down in s. 115 of the 
Indian Evidence Act 2 * . 

Applied to agency it is that a person who holds out some othej 
person as his agent, though in fact he is not his agent, is bound 
by contracts entered into by the latter with third 
Estoppel °^SP clsons> ' The principle behind this rule is that a 
person, who holds out another before the general 
public either by his words or conduct, as the person or agent 
entrusted to do a particular act or general business on his behalf 
will be estopped from denying liability arising out of contracts 
entered into by such an agent. Thus, in Soanes vs. JL. S. W. R 
the plaintiff entiusled his luggage with a porter wearing th 
uniform of the delendant Railway Co. The luggage was staler 
The Railway Co. wanted to avoid liability for the loss on llu 
ground that the porter was off duty. But it was held that thi 
porter was held out by the Company is an agent authorised 1 
receive luggages, and as stub the Company was bound by his ach 

Agency by estoppel arises in tlnec ways .— 

(1) A person may hold out another as his agent although 
that other is not or has never been his agent. 

(2) A person may hold out Ins agent as having a wide* 

authority than he was given authority for. In 
Watteau v\ Fenwick 4 ihe manager of a public house 
had only the authonts to buy mineral water anti 
tattled beers. But the manager bought some cigars 
though he had no authority to do so. The owners 
of the public house were held liable for the cigars as 
they, by their conduct, held out the manager to conduct 
everything connected with the public house. 

(3) A person may hold put another as his agent although 
that other has ceased to be so. In Jfruman vs. Loder* 

1 Section 2Q& 

2 Sm infra, Part I. 

* (1919), 88 L.T, K.B. 524. 

*m92) 1 Q.B. 346. 

8 mm< 11 A & E. 589. 

I pj** tJ. .1^ 
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Loder's agent H used to sell tallow in the ^old 
for L.” After some time H ceased to be L’4 
But L did not notify that to hi$ customers. So when 
H contracted to sell tallow to the plaintiff, Lodcr was 
held liable for the contract 

Agent’s duty to Principal's 

An agent has the following duties towards his principal : 

(a) An agent is bound to conduct the business of his prince 
pal according to the directions given by his principal If there are 
no directions given by the principal, he must follow the custom 
or usage prevailing in the trade. If he acts contrary to such 
directions or custom he must make good any loss sustained thereby, 
and if there is any profit he must also account for it The follow* 
ing illustrations will make the principle clear- - 

(i) A, an agent, carries on a business on behalf of his 
principal B. There is a custom in the business to 
invest at intuest all moneys left in hand. A does not 
invest such moneys. \ must make good to B the 
interest which B usually derives from such invest¬ 
ments. 

(u) B, d broker, carries on business on behalf of A. It is 
not the custom of the trade to sell on credit. B sells 
A’s goods to C on credit. C becomes insolvent and 
fails to pay. B will be liable to make good the loss 
to A even if Cs credit was very high at the time, as 
he acted contrary to the custom. It would have been 
the same if instead of being a custom it was A*s 
direction not to sell on credit. 

(£) An agent must discharge his duties with ordinary $te§t 
and reasonable diligence. By ordinary skill is meant wp 
possessed by persons in similar position, and by reasonable 
diligence is meant not perfect m utmost diligence, but such dili* 
*<cnce as can be expected from men of ordinary prudence. Of 
course in every rase the court decides whether Ofdin&fy skill or 
‘easonahle diligence has been exercised or not from fill 'the circums¬ 
tances of the case. If the principal suffers loss through want of 

1 Section* 2Hh 22L 
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the agent & ordinary skill or reasonable diligence, the agent must 
make good the loss. But the agent is not, however, liable for all 
the losses which might be traced to his wan! of skill or diligence. 
Here, as in the case of damages for breach of contract, the rule in 
Hadley vs. Baxendalc is followed. The agent is liable only for 
losses which arise directly out of his want of ordinary skill or 
reasonable diligence and he is not liable for remote losses. The 
following illustration will make it clear. 

A has an agent B in London. A sum of money is paid to B 
on A's account, with orders to remit. B retains the money for 
a considerable time. A, in consequence of not receiving the 
money, becomes insolvent. B is liable for the money and interest 
at the usual rate from the clay on which it ought to have been paid 
and for any further loss clue to factors like a variation in the rate 
of exchange, but not for any other remote consequences. 

If, however, a principal appoints an agent with full knowledge 
of his want of skill and diligence, the principal cannot recovn 
at>y loss which might be caused by the agent’s neglect. 

to An agent is bound to render proper accounts to his 
principal on demand. 

(d) An agent must use all reasonable diligence to obtain 
instructions from his principal in cases of difficulty. If he can 
obtain such instructions but fails to do so and thereby brings loss 
to his principal, he must make good such loss. 

(e) If an agent deals in the business of the agency cm his own 
account either by dishonestly concealing material facts from his 
principal or by carrying on transactions to the disadvantage of his 
principal, the principal can repudiate the transactions. A directs 
B his agent to sell his house. B buys the house himself in C’s 
name. A can repudiate the sale if he can show that B has 
dishonestly concealed any material fact or that the sale has been 
disadvantageous to him. 

(/) If an agent deals in the business of the agency on his 
own acoount instead of on account of his principal, without the 
knowledge of his principal, the principal is‘entitled to claim any 
benefit whidi the agent has gained. A dirtets B his agent to buy 
a certain house for him. B buys the house himself and tells A that 
the House cannot be bought. A may, on discovering that B has 
hotudri! Iftcilbuse, compel him to sell to A at the price he gave for 
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Principal** duty to agent . 1 

A principal has the following duties towards his agent 

(a) A principal is bound to compensate oi indemnify Jus 

igent against the consequences of all lawful acts done by such 
igent in the exercise of the authority conferred upon him B at 
Singapore, under instructions from A at Calcutta, contracts Mhth 
C to deliver certain goods to hun A does not send the goods and 
C sues B lor breach of contract A asks B to defend the suit 

B is ordered to pay damages and costs and incurs expenses A 

n liable to B for such damages, costs md expenses 

(b) A principal is bound to indemnify the igent against the 

consequences of any act which the igent does in good faith at the 
instance of the principal, though the act causes injury to the rights 
of third persons B at the request of A sells good'' in the possession 
ut A and hands over ihe proceeds to A. A had no right to dispose 
<j( the goods But B did not know that C, tht true ownei of 
th goods, sues B and recovers the value of the goods and costs 
V is liable to idemmfy B for what he has been compelled to pay 
lo C and for B\ own expenses *; 

(£) A principal is not bound to indemnify his agent for the 

consequences of any uiminal ict which the agent does at the 

cquest of the principal The i cason is that no one c in protect 
lnmself from criminil liability b> pleading that he was merely 
in agent A employs B to beat C and agrees to inch mnify him 
igunst all consequences of the ict B thereupon l>t its C and has 
to pay damages to C A is not liable to indemnify B for those 
d images 

(r/) A pnncipal must make compensation to his agent foi 
toy injury caused to him tlnough the principal s neglect. A 
unploys B as a brick-layer in building a house and puts uptji* 
sciffoldmg himself The sciflolding is unskilfully put up attff B 
^ in consequence huit A must mike compensation to B 

(e) A principal must pay the lemuneiation, commission or 
other dues to the agent. In the absence of an> contract to the 
contrary* an agent cannot claim any payment until the completion 

the act for which he was constituted an agent But an agent 
miy retain money received by him on account of goods sold al- 
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though the whole of the goods consigned to Him for sak may 
fiot have been sold. In the absence of any contract to the contrary, 
an agent is also entitled to retain goods, papers and other property, 
whether movable or immovable, of the principal received by him 
until the amount due to himself for commission, disbursements 
an^i services in respect of the same has been paid or accounted for 
to him. 

Effect of agency on contract with third persona , 1 

When a person contracts by his agent or acts through his agent 
his rights and liabilities are just what they would have been had 
he contracted or acted himself. A buys goods from B knowing 
that B is an agent for their sale but not knowing who is the 
principal. B’s principal is the person entitled to claim from A the 
price of the goods, and similarly A can sue the principal, when he 
discovers him, for any breach of contract. 

Liability of principal when agent exceeds authority , 2 

We have seen before that an agent must have authority, mi 
plied Or express, to act on behalf of his principal, unless, of course 
the principal ratifies the act of the agent subsequently. Where 
the agent exceeds the authonty given by the principal, the principal 
is not bound by contracts lying outside the powers granted to the 
agent. A authorises B to buy 500 sheep for him. B buys 500 
sheep and 200 lambs for one sum of 6000 rupees. A may repudiate 
the whole transaction, for B has exceeded his authority by buying 
200 lambs. But in some cases where an agent exceeds his authority 
some acts he docs fall within such authority and some acts fall 
outside it. When the part of what he does which is within his 
authority can be separated from the part which is beyond his 
authority, the principal will be bound by such acts as fall within 
his authority. In the above illustration let us suppose that A buy*' 
500 sheep and 200 lambs in separate lots and pays for them in two 
separate lumps of Rs. 400/- and Rs. 2000/- instead of in one lump 
of Rs. 6000/-. Here obviously the purchase of 500 sheep falls 
within the authority of B and it can be separated from the purchase 
of 200 lambs which falls outside such authority. A will, therefore 
be bound hv the purchase of 500 sheep by B. 

% Sections 226, 258. 

* 9 Sections 227, 228. 
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Notice given to itt «gORt* 

Notice of any fact given to an agent is deemed to be notice 
given to the principal provided such agent has got authority to 
receive such notice, or m the usual course of business or by custom^ 
such agent receives such notice. An agent receiving such notice 
must also receive it in course of his duty as an agent in order that 
the notice may operate as a notice to his principal. A draws a 
hunch on his Bombay office in favour of the firm of B & Co. B 
& Co. informs the cashier of A’s office in Bombay that the huadi 
has been stolen. The cashier does not inform the office and when 
he is away on leave the stolen hundi is presented and cashed. A 
is bound to pay to B & Co. over again, as the notice of the theft 
communicated to his cashiei is notice to himself, since the cashier 
is deemed capable of receiving such notice But if in the above 
ise the durwan of A’s office was told of the theft, A would not 
have been bound by the notice, for the durwan is neither 
mthonsed nor is it usual in the normal course of business for him 
t > receive such notice Also if the cashier knew of thf* theft from 
some one not connected with B & Co 01 in course of his privet# 
lealings unconnected with his Hutv as a cashier, A would 
hive been bound b> such notice 

Agent’s right and liability under the contract he makes . 1 

In the absence of any contract to the contrary an agent can¬ 
not personally enforce contracts entered into by him on behalf of 
his principal, nor is he personally bound by them A has an agent 
B, B contract s with C for t he sale of A’s house If C refuses to buy 
the house later on, it is A who can sue C for breach of contract. 
Similarly, if A refuses to sell the house it is A whom C must sue 
But anv contract can, of course, make provision for the personal 
lubihty of the agent and in such a case the agent can enforce the 
lontract himself and will himself be liable under the contract In 
the following cases of contract the personal lnbilitv of the agent 
,s presumed 1 

(1) Where the contiact is made by an agent for the sale or 
purchase of goods for a merchant resident abroad A is the agent 
,n Calcutta of B who is a merchant in London A can enforce all 
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contracts he makes in Calcutta on behalf of B, and be liable 
under them to persons with whom he contracts. 

(2) Where the principal, though disclosed, cannot be sued 
Foreign ambassadors, or heads ot states, or sovereigns cannot bt 
sued. Their agents entering into contracts with others are there 
fore personally liable on contracts they make. 

(3) Where the agent acts as an agent but does not disclose 
the name of his principal. A enters into a contract with B knowing 
that he is an agent but ignorant of the name of the principal 
B is liable to A personally under the contract and he can also 
enforce the contract against A. B would have been equally liable 
if A did not know or had no reason to suspect that he was an 
agent at all. 


Rights of parties 
to a Contract 
made by agent 
not disclosed 
Ss. 231,232. 


Undisclosed Principal : 

(4))If an agent makes a contract with a person who neither 
knows nor has reasons to suspect that he is «ji 
agent, the principal of ihr agent is known as mi 
disclosed principal. He can disclose himself and 
ask for the performance of the contract. The 
other contracting party will also have against the 
principal all the rights he would have had against the agent, it 
the agent had contracted for himself, B contracts to buy sonu 
cotton from C, a cotton dealer. B is really contracting for A, Ins 
principal, but C does not know, nor has he any reason to suspect 
that B is A’s agent. In this case B can obviously sue C if he refuses 
to sell the cotton, and C can also sue B if he refuses to buy tht 
cotton. A can also sue C or be sued by C. As a principal he can 
always require the performance of the contract by the other parts, 
and the other party can similarly make him liaWe under the con 
tract. 


If a principal is totally undisclosed like A m the above cn^t 
the atltyer contracting party C in the above case ran refuse tn 
fulfil fhc contract after the principal has disclosed himself, provided 
he can show that he would not have entered into the contract it 
he had known who was the principal, or if he had known that tlu* 
agent was no* the principal. 

We have just seen that an undisclosed principal can alwass 
require the performance of a contract entered into bv his agent 
another person who neither knew nor bad any reason tn 
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suspect that’tffc was an agent. But the principal 
to obtain such performance subject to the rights and 
subsisting between the agent and the other party to the contract. 
A, who owes 500 rupees to B, sells 1000 rupees worth of rice to 
Li. A is acting as agent for C in the transaction, but B has no 
knowledge nor reasonable grounds of suspicion that such is the 
use. C cannot compel B to take the rice without allowing him 
io deduct from the price As debt of Rs. 500/-, 

Right of person dealing with agent personally liable. 

In cases wheie the agent is personally liable, a person dealing 
with lum may hold either him or his principal or both of them 
Inble 1 

Liability of a pretended agent : 

It a person ialsely i^presents himself to be the agent of another 
md thereby induces a third person lo enter into a contract with 
him .is agent, such a pretended agent is liable to make good any 
lo r s which such other peison incurs as a result of entering into the 
unitiact. The pretended agent will, however, be exonerated from 
the liability if his alleged principal ratifies the contract 
uihsequcntly 1 *. 

Effect of fraud or misrepresentation by Agent : 

If an agent makes a misrepresentation or commits a fraud, 
igimnents entered into by others on the basis of such fraud or 
misi ^presentation will be voidable at the option of the injured party, 
in d the principal had made the misrepresentation or committed 
the fraud. But if the agent makes misrepresentation or commits 
hand m matters not falling within his authority the principal 
1 m not be made liable thereby 1 . 

Termination of Agency s 

An agency is terminated, t.e , an agent ceases to be an agent, 
11 the following ways 4 :— 

(1) Revocation, express or implied, by the Principal, or 
renunciation by the Agent. 



* section 233. 
1 Section 


*S. 255. 

4 Section 201. 
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(2) By the business of the agency being completed or by the 
expiration of the time for which the agent was appointed. 

(3) By the death or insanity of either the principal or the 
agent. 

(4) By the principal being adjudged an insolvent. 

These points require a little explanation :— 

(1) Revocation and Renunciation :—The principal can termi¬ 
nate an agency by revoking by withdrawing the authority givtn 
to the agent. But where an agent has himself an interest in the 
property which forms the subject matter of the agency, the 
principal cannot terminate the agency by revocation unless then 
was a contract before providing for such revocation. A gives 
authority to B to sell A’s land so that B can take out of the proceeds 
the debts due to him from A. A cannot revoke this authority, 
nor can it be terminated by his death or insanity, as B has an 
interest in the property as a creditor. Subject to this qualification 
a principal may revoke the authority given to his agent at any 
time before the agent has exercised the authority so as to bind thr 
principal 1 . The principal cannot revoke the authority given to hi 1 
agent after the authority has been partly exercised by the ageU 
in such a way that he has incurred personal liability and tht 
revocation will expose him to kiss or injury 2 . A authorises B to 
buy 1,000 bales of cotton on account of A and to pay for it out 
of A’s money remaining in B\ hands. B buys 1000 bales of cotton 
in his own name so as to make him personally liable for the price. 
A cannot revoke B’s authority so far as regards payment for the 
cotton. If, however, in the above case, B buys the cotton in A’s 
name so as not to make himself personally liable, A can revoke B’s 
authority to pay for the cotton. 

The agent can also terminate the agency by renunciation, 
by giving notice to the principal of his unwillingness to act as 
agent 

Where the agency is fixed by contract to continue for a 
specified period, either the principal or the agent can previously 
terminate the agency by revocation in one case and renunciation 
in the other for a yust cause. But if there is no jtlst cause, the 
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principal must m&ke compensation to the agent if he revoke jtfwd 
the agent must raalte compensation to the principal if 
before the specified period 1 . 

Whether the principal revokes or the agent renounces, 
icasonable notice must be given by the one to the other ; other¬ 
wise the damage thereby resulting to the principal or the agent, as 
the us£ may be, must be made good to the one by the other. 

Revocation and renunciation may be either expressed in words 
<>i wilting or may be implied in the conduct of the principal or 
llu agent respectively. A empowers B to let As house. After¬ 
wards A Ids it himself. This is an implied revocation of B's 
authority 2 . 

Where an agent’s authority is revoked, the revocation docs not 
ilfiHt the rights and liabilities of the agent in relation to the 
principal until the agent is actually informed of the revocation, 
uul the revocation does not affect the rights and liabilities of the 
^uicral public with whom the agent deals, in relation to the 
puncipal, unless the notice of revocation reaches the public. A 
diiccts'B to sell goods for him on a commission of 5% on the net 
pi meeds. Later on A revokes IVs authority by a letter. But before 

I lie letter reaches B, B sells the goods for Rs. 100/-. The sale is 
binding on A, and B is entitled to his commission. Let us assume 
that in the above instance C, a member of the public, knows that 

II has authority to sell A's goods. But C does not know of A’s 
lettti by which A revoked B’s authority. He buys the goods from 
h for Rs. 100/-. B bolts with the money. As C was not informed 
of Vs letter of revocation, his payment to B is good and he can 
ktep the goods. 

(2) If A employs B to sell his house or tu manage his business 
lor six months, B’s agency will terminate after B has sold the 
house or managed the business for six months. 

0) The relation between an agent and the principal is entirely 
personal. Therefore* the death or incapacity like insanity of cither 
terminates the agency. 

(4) A person who has been adjudged an insolvent cannot <u*t 
,s principal. Therefore, as soon as a pe$gm is adjudged an 

1 Section 205. 

2 Section 207. 
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insolvent, all persons who were before or, lime of his 

insolvency his agents, cease to be so after his' adjudication as an 
insolvent. 

Sub-Agent : 

The general rule of law is that an agent cannot appoint 
smother person to do his duties which he owes to his principal 
—deligatus non potest delegare —a delegate cannot delegate. Rul 
in some cases an agent can appoint a sub-agent to do his duties 
where it is usual according to the usual mode of business and 
custom. A, a cotton dealer in Bombay, has an agent R in Calcutta 
to sell cotton for him. There are many duties, like tho t 
undertaken by banks, which agents like B generally delegate t» 
banking concerns. Or it may be that B has to appoint solicitor 
to do all the legal work for him in his business as an agent. The 
banks and the solicitors in this case are sub-agents. 

A sub-agent has been defined in the Contrail Act as a poison 

Who is a employed bv and acting under the control of 

sub-agent. , . .... r . 

5 ^ 191 . the original agent in the business of the agency. 

Where a sub-agent has been properly appointed, ije, where 
such appointment is usual, the sub-agent is only responsible to the 
agent and not to the principal. The agent, however, is responsible 
to the principal for the sub-agent. If the sub-agent is guilty of 
wilful wrong or fraud, the principal can directly hold him 
responsible. 

Where an agent has express 01 implied authority to appoint 
a sub-agent and a sub-agent has been properly appointed, the 
principal is liable for all the acts of the sub-agent 
Liability to the in relation to third parties. Blit where an agent 

^of 0 subagent * ct ' m P ro P cr * v appoints a sub-agent, i> v where he has 
no express or implied authority, or where it is not 
usual to appoint a sub-agent, the agent is liable for ail the acts of 
the sub-agent both to the principal and third parties. The prm* 
cipal is not bound by or responsible for the acts of the person so 
employed, nor is that person responsible to the principal 1 . 

i 

It should be $|pefully noted here that an agent*#an not only 
Appoint a sub-agenf where it is usual, he can also have authority* 
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express to nominate or select another per*^ ***}#& 

as agent for tihfc principal. Where a person has been so nominated 
by an agent» he becomes nor a sub-agent, but an agent of the 
principal, and he is related to the principal in the same way as 
the agent nominating or selecting him. In selecting such an agent 
ioi the principal, an agent must use such ordinary prudence as he 
would have done had he been the principal himsdfi If he does 
I Ins he is not responsible to the principal for the acts or negligence 
ot the agent so selected 1 

Bailment : 

Bailment’ is a technical term ot English Common Law, 
though literally it may mean any kind of handing over. The 
Indian Contract Act 2 de fines a bailme nt the delivery ot gPCKfe 
bv one person to anotHoL~£ar .som e, purpose,^uppn a contract that 
they shall, when the pmpose is accomplished, be returned oy 
otherwise disposed of according to the directions of the person 
delivering them. The person delivering the goods is called the 
bailor,' The person to whom they arc delivered is called the 
bailee .' A goes to Fir pus for Ins lunch and leaves his hat with the 
(loak room attendant during the time he is having his lunch. 
Here A is the bailor, Firpos are the bailee, and the purpose foi 
which the hat was bailed was that it might be kept when A has 
his lunch, and the hat has to be returned to A when he finishes 
his lunch and goes out. 

It a person already in possession of the goods of another 
contracts to hold them as a bailee, he thereby becomes the bailee, 
*»nd the owner becomes the bailor, of such gooejs although thtty 
may not have been delivered by way of bailment. Let us assume 
that in the above instance A goes to a hat shop and buys a hat 
already in the shop. He then leaves the hat in the shop for tbe 
shop owners to send it to his house. Here though A did not 
actually hand over the hat to the shop owners, yet the shop owners 
will be the bailees and A the bailor, because of the implied contract 
made by the shop owners to act as such. In this case A is deemed 
to have delivered the hat to the shop-owners constructively byr Vtffp 
of baUimajht. 
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Prfl»Blfy to bailee s 

To constitute a contract of bailment delivery must be made 
to the bailee. This delivery may be either actual or constructive 
Actual delivery means physically handing over the goods baited to 
the bailee or someone so authorised to hold on his behalf, as when 
A, in our previous illustration, actually gives his hat to the cloak 
room attendant who is authon&ed to take the hat on behalf ol 
Firpos. Constructive delivery means transferring „ posse ssion 
without actually handing over the goods physically, as when JV. 
in the above illustration, leaves the hat m the shop. The mo st 
important thing about delivery is that the bailor must transfer 
his possession to the bailee Thus, I can deliver my motor car 
to a garage as my bailee by simply giving the garage people » 
delivers order to the warehouse wheie m> car is stocked 

Different kinds of bailment. 

Bailment may be of different kinds and they mav be rlisMfud 
as follows ■— 

(1) Bailment foi sale custody or Bailment for use, uul 

(2) Bailment toi rewaul or gratuitous bailment 

1. A bailment of the first kind auses when the bailoi deliver* 
an article to the bailee toi simply keeping it in safe custody A 
gives his camera to B tor the latter to keep it in his custody t< 
six months. This is a case of bailment tor sale custody. 

When, however, the bailor delivers an article to the bailee toi 
the latter to use it m any specific or genual way, it constitutes 
bailment for use Let us assume that in the above illustration \ 
gives his camera to B tor six months tor the latter to use it in 
taking portraits Here the bailment is a bailment for use 

2. Whether the bailment is for use or for safe custody, thi 
bailee can either charge for his services or render them free. When 
the bailee charges for his services the bailment is a bailment for 
reward. When, however, the bailee does not charge anything, 
the bailment is gratuitous. 

OptfcMi or fmpo m Sh S B U m of Ho Mbr i 

The bailor bears certain duties and responsibilities towards the 
bailee which may be enumerated as follows — 

(I) Tfee bailor must <£sclose to the bailee faults in the goods 
bailed, of mhkk tMfef is aw&t and which materially hfferferc 
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with the use of them, or expose the bailee to extraordinary risks 4 , 
^nd, xf he does not make such disclosure, he xs responsibly for 
damage arising to the bailee directly from such faults 

If, however, the goods are bailed for hire, the bailor is res* 
ponsible for such damage not only where he was aware of the 
existence of such faults but also where he was not aware of the 
existence of such faults in the goods bailed 1 

These two principles will be clear from the following 
t \ unples :— 

(a) A keeps with B certain lx>xcs which A knew contained 
highly inflammable chemicals. A docs not disclose to 
B that the boxes contain inflammable materials. 
Liter on one of the boxes catches fire and B’s store* 
house is gutted A must make good the loss B 
sustains 

(/>) A hires a carnage of B / The carnage is unsafe though 
B is not await of it, and A is injured. B is responsible 
to A toi the injury, although he was not iware of the 
ddecl in the carriagt, is the carriage was bailed out 
on hut 

(2) The bailor must repay to the bailee all the expenses which 
the bailee has to ineftr when the conditions ot the bailment are 
such that the goods arc to be kept or work has to be done upon 
them by the bailee tor the bailor, and the bailee will not receive any 
remuneration \ keeps his horse in B’s stable and B agrees to this 
without any remuneration But the hoise has to be fed and 
looked after and A must it pay to B all that the latter has to spend 
for keeping the horse even though B charges no remuneration for 
himself. Take for instance the case of bailment which involves the 
carrying of goods. B agrees to take and drive A’s car to A’s 
brother free of charge. But B ha« to buy petiol m order to drive 
the car to A’s brother’s place A must repay to B the sum B has 
to spend on petrol 2 . 

(3) The bailor is responsible to the bailee for any loss which 
the bailee may sustain due to the following reasons 8 :— 

1 Section 150. 

2 Section 158. 

8 Section 164. 
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(«) The bailor was not entitled to make bailment. A gives 
a car, which belongs to B, to C, an auctioneer, foi 
the latter to put it on auction. C, believing that the 
car really helongs to A, sells the car on auction to a 
third person. B sues C for damages for the unautho 
rised sale. A must compensate C foi any damages 
that the court may award against C. 

( b ) The bailor was not entitled to receive back the goods. 

(c) The bailor was not entitled to give directions respect- 

ing the goods bailed. 

Duties of the Bailee : 

The bailee has certain duties towards the bailor. These may 
be set out as follows :— 

(1) In all cases of bailment the bailee is bound to take as 
much care of the goods bailed to him as a man of ordinary 
prudence would, under similai circumstances, take of his own 
goods of the same bulk, quality and value as the goods bailed 1 . It 
the bailee takes as much care as a man of ordinary prudence, he 
is not responsible foi the loss, destruction or deterioration of the 
thing bailed. But if he fails to take such care, he will be held 
responsible for all damages caused through want of such care" 
What is ordinary prudence is in every case dAermined by the couil 
with reference to all the circumstances of the case, the usage and 
custom relating to the bailment of the goods in question and 
on. Suppose A hails his goods to B for safe custody and B keeps 
them in this warehouse. Due to a chink in the roof of the 
warehouse, water trickles through and spoils % the goods. B is 
responsible for the loss to A as the loss would not have been caused 
if B had used ordinary prudence in having the roof repaired. It, 
however, instead of water trickling through the chink, the goods 
were destroyed due to the warehouse being damaged by a cyclone, 
B would not have been responsible for the loss as B could not have 
prevented the cyclone by using ordinary prudence. 

(2) If the bailee, with the consent of the bailor, mixes the 
goods of the bailor with his own goods, the bailor and the bailee 

shall have an interest in proportion to their respective shares in 

* 

1 Section 151. 

* Section 152. 
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the mixture thus produced. A bails 20 seers of flour to B. B with 
A’s consent mixes 10 seers of his own flour with A’s. * 14 the total 
mixture A’s share will be 2/3 and Bs 1/3 1 

(3) If the bailee, without the consent of the bailor, mixes the 
^oods of the bailor with his own goods and the goods can be 
separated or divided, the property in the goods remains m the 
parties respectively ; but the bailee is bound to bear the expense 
uf separation or division, and any damage arising from the mixture* 
t bails 100 bales of cotton maiked with a particular mark to B* 
I) without C*s consent, mixes the 100 bales with other bales of his 
own, bearing a different mark C is entitled to have his 100 bales 
icturned, and B is bound to beai all the expenses incut red in the 
s^piration of the bales and any other incidental d image 2 * 

(4) If the bailee, without the consent of the bailor, mixes the 
^oods of the bailor with his own goods in such i manner that it 
i impossible to sepaiate the goods billed from the other goods and 

eliver them back, the bailoi i* entitled to he compensated by the 
bulce for tKe loss of the goods A bads a bairel of cape flour 
woith Rs 45/ to B B, without A s consent, mixes the flour with 
muntry flout of his own worth onlv 25 i hmel B must 
ompensate A fot the loss of his floui * 

(5) The bailee must return oi dclivet according to the bailor’s 
directions, the goods buled, without demand, as soon as the time 
tor which they were bailed has cxpncd, oi the purpose for which 
they were bailed has been accomplished 4 

(6) The bailee is bound to ictuin, delivei or tender the goods 
bailed at the proper time If he fails to do that, he is responsible 
to the bailoi for any loss, destruction or deterioration of the goods 
trom that time 5 . 

(7) The bailee is bound to delis er to tht bailor or anyone 
whom the bailor directs, any increase of profit which may have 
accrued from the goods bailed A lease t cow in the custody 
of B to be taken care of The cow gives birth to t calf B is 
l>ound to deliver the cow as well is the calf to A 6 

1 Section 155. 

2 Section 156. 

* Section 157. 

4 Section 160. 

* Section 161 

a Section 163. 
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(8) The bailee must compensate for the loss of the bailor il 
the loss is caused due to some act not authorised by the contract 
of bailment. A lends a horse to B for his own riding only* B 
allows C, a member of his family, to ride the horse. C rides with 
care but the hot sc accidentally falls and is injured. B is liable to 
make compensation to A for the injury done to the horse. If 
the bailee does some act which is not only unauthorised but also 
inconsistent with the contraU of bailment, the bailor, in addition 
to his remedy of compensation, can also treat the contract as void 
at his option. A lets to B, lor hire, a horse for his own riding. 
B drives the horse in his carnage. Using the horse to draw a 
carriage is inconsistent with the agreement to use the horse foi 
riding. If the hoise is injured A is entitled to compensation. But 
A has another remedy. Whether the horse is injured or not, A 
can treat the contract as void, i.e. f he can bring back the horse 
even though the time for which the horse was let out has not 
expired 1 

Termination of Bailment: 

A baihncnt contract tonics to an end in the following 
ways :— 

(1) When the time toi which the goods were bailed has 
expired, or the purpose tor which the goods were bailed has been 
accomplished, the contract oi bailment comes to an end. A lends 
B his tractor plough for twelve months. The bailment will 
terminate on the expiry of twelve months. A lends B his tractor 
plough fot B to plough his piece of land. The bailment will 
terminate as soon as B has finished ploughing his land. 

(2) A gratuitous bailment is terminated by the death either 
erf the bailor or of the bailee. 

(3) When a bailee does an act inconsistent with the contract 
of bailment, the bailor can terminite the bailment at his option. 
(See ante " duties of the bailee ”). 

Bailee’* Particular Lien i 

When a bailee hai rendered services, in pursuance to the 
bailment contract, involving exercise of labour and skill, the bailee 
haii unless he has contracted to render such services free, a right 


153 and 15i 
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to retain the goods bailed until he receives due rMiutNmtjw* Mr 
services he has rendered 1 . ^ * \ 

A delivers a rough diamond to B,.a jeweller, to be cut and 
polished, which is accordingly done. B is entitled to retain the 
stone until he is paid for his services. 

We have seen above that a bailee can retain the goods until 
he is paid for the services he has rendered in connection with the 
goods. The bailee cannot, however as a 

barken!, factors ru J e ’ r / tain the goods for unpaid 

wharfingers, amounts due from the bailor in regard U> 

attorneys and other accounts or in regard + o services 

policy-brokers. rendered 

in connection with other good*. 

Therefore, generally a bailee’s lien is particular . But 
hankers, solicitors, factors, wharfingers 2 * * * and policy-brokers have a 
mineral lien. They can retain goods or securities of their customers 
on account of debts which aie not in any way connected with the 
miods or securities in question. A deposits a few shares to get an 
advance of Rs. 1000/- from a bank. A repays the advance later 
f»ii But it is found that A had previously taken an advance df 
Rs. 500/- without any security. The bank mav retain the shares 
until A repays the previous advance of Rs. 500/-. In the same way, 
a solicitor can retain all the papers and documents of his client 
in his hands until he is paid his fees. Thus, this class of persons 
can retain the goods not only against a particular account but also 
against a general balance of account. Excepting the bailees 
mentioned above no other bailees enjoy a general lien. Goods 
retained on general lien cannot be sold for the realisation of dtats. 
They can only be retained. Goods retained on particular lieti c&n 
be sold if there is an agreement to that effect 8 . 

Bailment of Pledges : 

The bailment of goods as security for payment of a debt or 
performance of a promise is called ‘pledge*. The bailor in fbis 
case is called the ‘jjawpo^/ and the bailee is called the ‘ p awnee 
Rights of the TThe rights of the pawnee may be sTated as 

pawnee. follows 

1 Section 170. 

2 Owner of wooden Of stone platform beside which ships ate mwtm 

tor loading or unloading cargo. 

*%ection 171. 

* Section 172. 
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(#) The pawnee may retain the goods pledged not oul> tor 
payment of the debt or performance of the promise, 
but for interest on the debt, and all necessary expenses 
incurred by him in respect of the possession or foi 
the presetsation of the goods pledged. But the 
pawnee cannot, unless there is a contract to the eon 
trary, retain the goods pledged for any debt or promise 
other than the debt or promise tor which they aie 
pledged J 

(ft) The pawnee is entitled to iteeive from the pawnoi 
extraordinary expenses incurred by him for the 
preservation of the goods pledged 

(c) If the pawnoi makes default in payment of the debt 
or performance at the stipulated time of the prompt, 
the pawnee may bung a suit against the pawnor upon 
the debt 01 promise and ret nn the goods pledged as 
security , 01 lie mav sell the goods by giving tin 
pawnoi reasonable notice II the proceeds of such 
sale are less than the amount due in respect of the 
debt or promise, the pownor is still liable to pay the 
balance If the proceeds of sale are greater than the 
imount of due, the pawnee shall pay over the surplus 
to the pawnor 


Where the pawnor fails to pay his debt or perform his promise 
* at the stipulated time, he has the right to pa> 

the his debt oi perform his promise at any time 
lx fore the sik of the goods pledged «nd redeem 

the goods 


> Section* 171 and 



CHAPTER H 
SALE OF GOODS 

{Indian Sale of Goods Act) 


History : 

The Indian law legardmg the sail of guilds wa», until the 
passing of the Indian Sale of Goods Act, 1930, contained in Chapter 
VII of the Indian Contract Ait of 1872 In 1926 27 ‘ an exhaustive 
tsimulation of the iase law bearing on certain portions of the 
Indian Contract Act, 1872, including Chapter VII, which embodies 
liw relating to the sale of goods, was made m the Legislative 
Depaitmcnt under the supervision of the late Mr S R. Das, the 
linn Law Mcmhcr of the Executive Council of the Govcrnor- 
Oneral In 1928 the results of that examination were considered 
In the late Sir Din Shaw Mulla, at that time holding the office 
I the Law Membei. A draft bill was prepared on the lines of ' 
the English Sale of Goods Act, 1893, embodying the provisions of 
lm ielating to the sale of goods in i separate enactment'. The 
di ift bill, after going thiough a select committte was ultimately 
pissed and bteame the Indian Sale of Goods Act, 1930. Before 
the passing of the Indian Contract Act, 1872, Chapter VH of which k 
contained the law relating to the sale of goods or moveables,. the 
liw on this sub|ect was not only not uniform throughout Bn£w^ 
India, but was also, outside the limits of the Original Jumdktfcftl 
oi the High Couit, extremely uncertain in its application WriJlig 
the limit^paf the Presidency towns, the rules of English law includ¬ 
ing those in Statute of Frauds, were applied, whilst m the mofussd, 
i 1 was doubtful whether the Statute of Frauds was applicants 
To remedy this unsatisfactory state ot affairs, Chapter VII of the 
Indian Contract Act was framed and except in regard to the rule 
as to market overt, the law embodied in Chapter VII represented 
generally thf^knghsh law on the subject as it then stood 

A tbntract for sale of goods is not a separate kind contract, 
It » only a species of the wider kingdom of contracts and It re 
twHtfjtag by gS the rules law whim appertain Ip contracts m 
reason whyk tfaMrtp, la# fototofe ef mdds mdsfy 
matrM for. -xS-'Msshb ffagM betaSki laa fm s hi 











to which the, property 

$Hl) p^pfpwi* always means a sale of moye»hig.-^^ ^J ; 
Goo4' J «srtW» moveable prtgKfft and never inclu de kAii^Ppi 
property^- . 

(4) The consideration for s ale of goods is always, a f&fe g y U 
terras of money. Exchange of goods by barter does net 
a sale of go ods. ' ~ 

Formation of a Contract: 

A contract of sale is made in the same way as any 4^M| ; 
contract by an offer to buy or sell goods for price and ml 
acceptance of such offer The contract may provide for the 
immediate delivery of the goods or the immediate payment of 
the price or both, or for the delivery or payment by instalments* 
or that the delivery or payment or both shall be postponed 3Chfc 
contract may be in writing or by word of mouth or may be implied 

fiom the conduct of the parties 1 . t , * J 

* 

Subject matter of a Contract: ^ ,l> * 

Gftods, as we have alieady seen, form the subject matter of ft 
contract of sale. Goods to be sold may or may not exist. I may 
sell cycles that are in my godown, or I may 4gt<A 
future* oods to se ^ cycle 8 which I expect to arrive frftW 

goo s. England two months hence. I may Cvcn agrdft ha 

sell goods which I shall acquire on the happening of a 
e.g. my father has got a few copies of Shakespeare’s first 
I hope to get them on my father’s death. I may contra 
them m sep teShrt my father dies. Non-existent goods 
called Futu re goods a re .defined as 

acquired by the seller 
^ -Tutinrgssaas noth* 


msm 

GPTr # 

F*ptm 
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Where there is ■'W contract for the sale of speqfic goods 
0 a deliverable state, but the seller is boUiid to Weigh* measure, 
(test or do some other act or thing with reference to the goods 
for the purpose of ascertaining the price, the property does not 
pass until such act or thing is done and the buyer has notice 
thereof 8 ,; ; 


-22.When goods are delivered to the buyer on terms, e.g., 
^0jile on approval ” or “on sale or return ” or other similar terms, 
llie property therein passes to the buyer— 

When he signifies his approval or acceptance to the seller 
;'.' : '^p|S^ r ajciy other act adopting the transaction ; 

a : -0') l£ he does not signify his approval or acceptance to the 
fc but retains the goods without giving the seller any notice 
Ijjp^fejection, then, if a time has been fixed for the return of the 
gmjds, on the expiration of such time, and, if no time has been 
ffixed, on the expiration of a reasonable time. 

Let us illustrate the above. Thacker Spink & Co. of Calcutta 
fSWids a copy of Galsworthy’s Forsyte Saga to A at Dacca to be 
^ or returned within a fortnight on A’s request to send a 
hook for approval. If A accepts the book and lets Thacker 
& Co. know about it, the property in the book will at 
to A. If A retains the book without informing Thacker 
& Cck whether he wants to accept or re|£ct 
ty will pass to A after the expiry of a fortnight. If, 
no time was mentioned within which the b^k should 
"be returned and A neither accepted nor rejected the 
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A’s godow& fstopeky m glass would not pass to p 
he has selected his glass from all the glasses in the gocfcwn. t&K 
ascertained goods and future goods, though they may ae 
are in the same category Tor the purpose of determining the time 
il which property m them passes and the following should be 
ltmcmbered in this connection. 

Where there is a contract for the sale of unascertained ok future 
guods by description and goods of that description and in a deliver* 
ihlc state are unconditionally appropriated to the contract, either 
h\ the seller with the assent of the buyer or by the buyer with 
the is sent of the seller, the pioperty in the goods thereupon passes 
to (he buyei. Such an assent may be expressed or implied and 
m i\ be given eilhei before or after the appropriation is made* 

Where in puisuance of the contract, the seller delivers the 
h )ols to the buyer 01 to a earner or othci bailee (whether named 
bv the buyer 01 not) lor the puipose of transmission to the buyer, 
i (1 does not leservc the right of disposal, he is deemed to have 
u conditionally appropnatcd the goods to the contract 1 

Unconditional Appropriation : 

When ont man sells to another goods which are not sped* 
he illy defined, it is necessary'that they should, in some manner 
tjrte upon what is to be delivered in fulfilment of the contract* 
bn until this is done, there are -no goods on which the contract 
un attach.”* 3 

When, however, the goods to be delivered under the contract 
are identified by the parties, as the subject matter of the contract 
sale, and nothing further remains to be done by the seller tb 
pass the property, the property will pass to the buyer unless a 
contrary intention is expressed. It is the act of identifying tjfe 
subject matte#* of sale by mutual consent, so that it may bmxM 
clear as to on what the contract will attach which, h known m 
unconditional appropriation. In Shankerdass Jyoti Prasad rr. 
Hbanoram Shcwdial 8 ^ the fact* vvere as follows 

A contract 814 tins of oil wfofb were not at the 






life fey. the parties' oft the $th of May. The 

|3ic tunc of thecontract. Subsequent to the contract the seller 
? 3 $t t&e Railway receipt for the goods despatched to the buyer 
ftaftier and endorsed the same and sent it to the buyer. Thereafter 
the goods were destroyed by fire while in transit. It was decided 
that the property had passed to the buyer as soon as the Railway 
receipt was sent to him and he had to bear the loss. 

It should be noted, however, that the passing* of property 
does not depend on the payment of the price or on the fact ol 
delivery, and property may pass from the seller to the buyer even 
if the seller refuses to deliver except on payment of price. For 
the right of the seller to retain property may be quite consistenl 
the transfer of property. 


iteoerving the right of disposal : 

•;'/*'Where there is a contract for the sale of specific goods or 
where goods are subsequently appropriated to fhe contract, the 
seller may, by the terms of the contract or appropriation, reserve 
the right of disposal of the goods, uafp certain conditions are 
fulfilled. In such a case, notwithstanding the delivery of the 
gpods to a buyer, or to a carrier or other bailee, for the purpose 
transmission to the buyer, the property in the goods does not 
pass to the buyer until the conditions imposed bv the* seller arc 
MfiUed. 

Where the goods are shipped and by the Bill of Lading the 
gpods are deliverable to the order of the seller or his agent, the 
seller is prima facie deemed to reserve the right of disposal. 
\frhere the seller of goods draws on the buyer for the price and 
transmits the Bill of Exchange and the Bill of Lading to the buyer 
together ^to secure acceptance x^ payment of theBill of Exchange, 
Ae buyer is bound to return --f^ Ladiug^M 

iapnour,^e- BUI of Exchange Jand if he wrnng^^ ^ Bill 

of Lading the property in theg^ not p$ss th hini-. 

• ^ The above law Is^air 

t: prim^c^at prily ; 
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tional, than seller retains the^nght of disposing the goods 
and the property *Vft& not pass to the buyer unless the conditions 
of appropriation are fulfilled. The conditions may be of various 
types and the examples afforded by Section 25 given in para¬ 
graphs 2 & 3 above are merely illustrations When the right of 
disposal is reserved by attaching the conditions to appropriation, 
it is said that the seller has reserved the right of di.posal. The 
law regarding reserving the right of disposal has been slated by 
Cotton,!.. J. in Mirabita v \. Imperial Automan Bank 1 as follows —- 

“Under a contract for sale of chattels not specific the property 
dots not pass to the purchaser unless there is afterwaids an 
ippropnation of the specific chattels to pass under the contract, 
th it js, unless both parties agree, as to the specific chattels in 
which the property is s o pass, and nothing remains to be done 
in oidei to pass it In the case of such a contract the delivery 
by the vendoi to a common carrier, m (unless the effect of the 
shipment is restricted bv the terms of the bills of lading) ship* 
ment on board a ship of, or chartered tor, the purchaser, is an 
appropriation sufficient to pass the property If, howevei the 
\cndor, when shipping the aiticles which he intends to deliver 
under the contract, takes the hill of lading to his own order and 
does not as agent or on behalf of the purchaser, but on his own 
behalf, it is held that he thereby reserves to himself the power 
of disposing of the property, and that consequently there is no 
final appropriation and the property does not on shipment pass 
to the purchasers. When the vendor on shipment takes the bill 
of lading to his own older, he has the power of absolutely dis¬ 
posing of the cargo and may prevent the purchaser from ever 
asserting any right pf property therein ; and accordingly in Wait 
vs Baker 2 , EHershaw vt Magma 8 and Garbarron w. Kreeft 4, (m 
each of which cases the vendors had dealt with the bills of lading 
for their own benefit), the decisions were that the purchaser had 
no property in the goods, though he had offered to accept 
bills fm or had paid the price. So, if the vendor deals with or 
claim* to retain the bill of lading in order io secure the contract 


(1878) 3 8& Dw. 164, 
(1848) 2 Ex, 1. 

1 6 Ex. 5m _ 

!R. *0 
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price, as when he sends forward the bill of lading wijb a bill 
$£ exchange attached, with directions that the hill of lading is 
not to be delivered to the purchaser till the acceptance ot payment 
of the bill of exchange, the appropriation is not absolute, but, 
until acceptance of the draft, or payment or tender of the price, 
is conditional only, ana until such acceptance, or payment, or 
tender, the property in the goods does not pass to the purchaser ; 
and so it was decided in Turner vs. Trustees of Liverpo^JDocks, 
Shepherd vs. Harrison, Ogg vs. Shutter. But if the bill^^Hing 
has been dealt with only to secure the contract price, ^rare is 
neither principle nor authority for holding that in such a case 
the goods shipped for the purpose of completing the contract do 
not on payment or tender by the purchaser of the contract price 
vest in him. When this occurs there is a performance of the 
condition subject to which the appiopnation was made, and every¬ 
thing which, according to the intention ot the parties, is recessary 
to transfer the property is done ; and in my opinion, under such 
circumstances the property docs on payment or tender of tht pine 
pass to the purchaser.” 

In Shepherd vs. Hairison 1 , the facts were as follows : 

The seller shipped a quantity oi cotton on account oi and at 
the risk of the buyer. The bill ol lading was made to the order 
of the seller and was endorsed to the bank with a Bill of Ex¬ 
change attached and sent to the buyer. The buyer retained the 
bill of lading but returned the Bill of Exchange unaccepted. It 
was held that the property in the cotton had not passed to the 
buyer. 

It is evident from what we have said that property does not 
necessarily pass to the buyer when the price is paid or the goods 
are delivered. The price may be paid before, after, or at the 
time the actual sale takes place. The Vauxhall Car Company 
are bringing out a special type of cars. I anticipate that the 
demand for the cars will be so great that there will beJa/fitify 
any car left in the market as soon as the car is placed on the 
market. I send the advertised sum of £150/* to Vauxhall Car 
Co,, in advance on condition that as soon as the ear will come in 
the market, the company will deliver me a car. J C he sale will 
be complete when the car will be delivered to me l^SNg^whcn 


fcjt 5 HJL 116. 
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1 htfve paid tW price. In the same way, 1 may buy the ear* . 
credit and pay the price after the sale, or 1 may buy the 
cash and pay the price at the time of the sale. Similarly, delivery 
may take place before, after, or at the time of the sale. I want 
to buy a typewriter. A firm sends me a typewriter to keep it 
it l buy it and return it in case 1 do not want to buy. If 1 buy 
the typewriter and pay the price, delivery would be before the 
sale^j^efore the property passes to me. Similarly, I may buy 
the^^Hwriter and pay the price first, and delivery of the 
typewriter to my house may take place later. Here property in 
the typewriter will pass to me immediately after I buy the type¬ 
writer, but the transfer of the possession of the typewriter takes 
plate later. Delivery at the time of the sale is very common. 
In this case transfer of property and transfer of possession occur 
at the same time. 

Passing of Title ; 

The general law is that one who has no title to goods cannot 
himself give to another a better title. Therefore, if goods “are 
sold by any one who is neither the true owner nor an agent of 
the owner authorised to sell, the buyer will acquire no title over 
the goods. In Cundy vs . Lindsay 1 the lads were as follows :— 

One Alfred Blenkarn, writing from an address which he gave 
as >7, Wood Street, Cheapsidc, and signing his name, so that it 
looked like Blenkiron & Co., ordered some goods from the plain¬ 
tiff. At 123 Wood Street were the premises of a reputable firm 
W. Blenkiron & , Co. The plaintiff consigned the goods to 
Messrs Blenkiron & Co., 37 Wood Street, and Blenkarn obtained 
possession of them and re-sold to the defendants who bought in 
good faith. It was held that the defendants acquired no title 
as against the plaintiff. There are, however, some eiceptioiij*' M 
this rale which might be stated as follows. 

Estoppel 3 A buyer buying goods from one who is not 
the owner may still acquire a valid title, where, by the conduct 
of the owner, the buyer was led to believe that the seller was 
the true owner. £ Sells A's car to C. "A was present at the 
sale. He keeps either silent or encourages C to buy the C&- 
B y hit Conduct C is led to believe that B is the owner of the 
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tflfcWfc A, by bus conduct, is estopped from denying attffaorit) 
to toll the car, and C acquires a perfectly valid title against A. 

In Commonwealth Trusts Ltd vs Akotey 1 the facts were as 
follows — f 

A sold a quantity of cocoa to B and consigned the same by 
railway and sent the railway receipts to B before any agreement 
was arrived at as to the price B sold the cocoa to C and delivered 
the railway receipts to him It was contended on behalf of A 
that, as there was no contract between A and B since the price 
was not fixed, the propeitv in the goods did not pass to B and, 
therefore, C acquired no valid title It was held that by his 
conduct A was estopped from disputing B’s title to the cocoa and 
C had acquired a valid title 

v/(£) Sale b> \ mercantile agent A mercantile agent is 

deemed in hw to have the implied authority of his principal to 
sdl his goods where tlv age is m possession of the goods or 
the documents of title to the goods with the consent oi the 
principal He can sell and piss a valid title to the buyer even 
where he had no authority to sdl, provided the buyer did not 
know that md acted in good faith This is also a specnl cast ot 
estoppel The owner of the goods hv giving possession of the goods 
to his agent impliedly lc ids the Jiuycr to believe that the agent 
has authority to sell and he is is such, estopped from denying tht 
title of the buyer 2 

In Folks vt King 1 the ficts were as follows:— 

The plaintiff handed ovei a motoi car to a mercantile agent 
for sale on condition that the cai should not be sold below i 
specified price The agent agreed to do so but sold it below such 
price to A and misappiopruted the proceeds Alhjught the cai 
in good faith and re sold it to the defendant. It was held th it 
the plaintiff could not tecovei the car from the defendant, v 

Sale by one joint owner Where several persons ate joint 
owners of goods and one of the joint owners is in possession of 
the goods with the consent of the other owners, the joint-ownei 
who has possession of the goods can sell and pass a valid title to 
anyone who buys of him m ignorance that tht setter was only a 
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jamt-owntr amt had no authority to sell , Here tike liter 

joint-owners, by putting the seller in possession oI the goods* «re 
estopped from denying the title of the buyer* as their 
induced the belief in the buyer that the seller had a full auterity 
to sell* 

Sale by peison under void and voidable contiact*,; We 
have seen before that certain contracts are void and certain 
contiacts are voidable Void contracts are void from the outset 
and \oidable contracts arc valid until the party entitled to repudiate 
it actually avoids it 

A person who acquires goods on a voidable contract can pass 
a valid title to a buyer provided the same takes place betore the 
conti act is repudiated by the original seller. In Phillips vs Brooks 1 
the facts were as follows — 

A fraudulent person, Noith, enteied into a jeweller’s shop and 
looked at certain jewels which the jeweller vtas prepared to sell 
to him individually as i cisuil customer North then drew a 
cheque in the name of Sir Creoige Bullough rt presenting himself 
to be so, and took awa\ one ot the jewels North then pledged 
the jewel w'lth a piwn broker, who look it in good faith It was 
held that the contract between the lewellci and North was not 
\oid but voidable for though the jeweller believed North to be Su 
Cieoige Bullough yet he intended to sell North and hence the 
contract was not void for mistake as to the identity of the party 
but voidable for fraud and misrepresentation It was, therefore 
decided that the p awn. b roker oihlamed a good title as he took the 
jewel before the jeweller repudiated the contract « 

But a person who acquires the goods under a void contract 
cannot, at a&QT time, pass a valid title to a buyei A goes to a 
jeweller’s shop and introduces himself say as Loid Halifax and 
induces the jeweller on such misrepresentation to let him have te 
jewel on credit A sells the jewel afterwards to C C cannot haws 
a valid title against tjie jeweller as the contract between A ind 
the jeweller was void ab mitro for mistake as to the identity of 
party 2 . 

\ (e) Seller p possession after sale : If the seller continues to 
be or in possession^ the goods or of the documents of tide tp 


commsaciai, iaw 


m 

#t]gOOds after the sale, a subsequent buyer sich 

&$kt or from his agent acquires a valid title against tht former 
buypr, provided he had no notice ot the previous sale and had acted 
In good faith. 

(/) Buyer in possession alter sale : In the same way, if a 
buyer is "in possession of goods with the consent of the seller under 
an agreement for sale, he can pass a valid title to a third person 
who has no notice ot the original seller’s rights or hen. This is 
illustrated by the case of “Htte purchase agreement A hue 
purchase agreement is a transaction by which the buyer gets 
possession Of the goods immediately and the puce is paid 4 x 1 several 
instalments. Until the entire price is paid the seller retains the 
ownership of the goods But since the buyer is in possession of 
the goods he can pass a valid title to a third person who buys the 
goods m good faith and without notice that the goods were subject 
to hire purchase agreement 

Sometimes goods are hired ind a certain sum is paid at 
regular intervals as a chajge for the hire 1 hire a ladio fiom a 
shop and I pay Rs. 2/- as charge tor the hire In this case too 
possession is transferred to me. In fact the transaction actually 
looks like a hire put chase agreement. But I cannot pass a valid 
title to a third person by selling the iadio to him, for the tran- 
was ncvei a sale but only 1 contract for hire at a stated 
charge. < 


Caritfaw. y 1 * 1 W arranties ; 

We have discussed bcforr^iow'csolilrjcts subject to certain 
conditions are dj^tinarged due to non-tulfihn^pt of those conditions. 


We aUoJfead occasion to say that all stipulations to which contracts 
may be sijhject are not conditions 1 . A stipulation or term 
jedating to.the subject matter of contract and, in the case jof sale 
of goods,,'to the subject matter of sale may either a e otijUti oo 
or a warranty, I , 

1. ^ condition is a ternfc of the contract which goes w 
girtctjjrjfc the root of the contract or is s»~ essential to iflLytry 
2®$y f the condition is ndf con ^f t is 

A warranty is a term of the contract which k i n dependent 


Me* ' W ftd b etf' ^ tmm dguu to jcL *' 
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i w&tch is not s o essential «i$ to dttdtxargfc the- 
the warranty Is npt fulfilled,/ 

3. Whether a term is a condition or a warranty 
solely upon what was the intention of the parties Let us take a 
simple case A sells a cat to B and says, “ It runs thirty miles 
per gallon of petrol It turns out that the car does not rim most 
than twenty-five miles a gallon* A’s statement is merely a 
warranty, for the parties never intended that the sale of the car 
would depend on the car running thirty miles per gallon. A*$ 
statement was independent aAd collateral to the maift contract 
of the sale Therefore, B is not entitled to repudiate the 
contract. He will have to keep the car. If he has paid the price* 
he may sue A for damages for breach of warranty. If he has not 
paid the price he can set up the breath of warranty in diminuatioft 
of the price. If, on the other hand, B had said, “ I will not take the 
tir unless it runs thnty miles per gallon,” and A replied, u Ye$ 
it luns thirty miles per gallon,” the stipulation about the car run¬ 
ning thirty miles per gallon would amount to a condition B could 
then repudiate the contract if the tar did not run thirty miles pef 
qillon, refuse to take the car and recover the price, if he had paid 
it, and sue A for damages for breach of contract 

Biitjrn some cases breach of warranty may amount to 'tSSST 
representation and the party injured by misreprcseptatfoo 
always repudiate the contract Let us again consider our first 
illustration. If A says to B first that the car runs thirty miles 
per gallon and then B" buys the car, it is natural to infer th#* A*s 
statement induced S to enter into the contract . Therefore* If 
cir docs notj-un thirty miles a gallon the breach of warranty wilj ^ 
also amount fo misrepresentation and IB in such a case 
the contract thongh the stipulation is not a condition. } * 

It is, therefore, evident that the distinction between a 
tion and a warranty is important in so far as the rights of parfck#" 
are concedpued in cast of a breach dffather. 4 C0tu^“ 
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ptheseQer, the buyer; may' waive thee© 

^ ^j^ ^ Fbrigacli of the condition as a.hrcacbb _____. 

||ls "a ground for treating the contract as, reg^lated^vJ^ TtHS 
^ that the buyer can always dispense with the pefh?ftnance 
eij^ndition inserted in the contract.jEprhissole ben^ ju|^.;t^t 
'fpje breach of condition as only a breach of warranty whidh'fej^it|e 5 
him to compensation. In some cases the buyer has to compulsorily 
waive a -eondition and to preclude himself from repudiating the 
contract as a result of a breach of condition, where he does some¬ 
thing which is contrary to the seller’s right to the property in the 
goods, such as when he re-sells M. goods to a third “party oi 
.ifipareises'. some right of proprietory character. 

Where also a contract of sale is not separable, and the buyer 
'Ij^'-.'^cepted the goods or part thereof, or where the contract is 
Ste^^jecific goods, the property in which has passed to the buyer, 
this breach of any condition to be fulfilled by the seller can only 
be treated as a breach of warranty and not as a ground for rejecting 
the goods and treating the contract as repudiated, unless tjjfire is 
:^Vb 5 jrm of the contract, expressed or implied to that effect 2 jCjn the 
ci^rof‘ Street vs. Blake 3 , it was held that it is a well settled rule 
of English law that in the case of sale of specific goods, the buyer 
cannot repudiate the contract for non-performance of a condition 
vdiere the property in the goods has already passed to the buyer 
there is a stipulation in the contract entitling him to do so. 
•fhe breach of condition in such a case is to be treated as 4 bread} 
of warranty entitling the buyer to pecuniary* compensfll^ 


C^Dditions and warranties may be either express ^ 
We have seen before 4 that coronation cases •. illustratj 

Conditionsand conditions - They are in every case gatl| 
the intention of the parties and frr* 4 
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circumstaiio^, In the case'ofsale of 
. general rul^S :tb^r.tiite^ *sno 
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or fdtwttoi pt tbfc goods supplied. The buyer must look for 
md test the quality of goods he buys. The principle of Gmmt 
rmptor applies 1 . 

But the Sale of Goods Act provides foi certain implied 
conditions and warranties unless there 1 $ any contract to the 
contrary 

Implied conditions : 

1 There is an implied condition that, in every case of sale 

I he seller has a right to sell jJae goods, and m every cast of an 
^rcement to sell, the seller wm have a right to sell at the time 
when the property in the goods is to pass This does not mean 
thd the seller should be the owner Af the goods The seller might 
be an agent of the owner authorised to sell the goods. 

In Roland v\ VidolP the facts were as follows — 

The defendant sold a motoi cai to the plaintiff After some* 
lime the plaintiff discovered that the car was stolen and he was 
impelled to return it to the true owner It was held that the 
untract could be repudiated by the plaintiff for nonTulfilm^dt 
I the condition regaidmg title and he could recover the price from 
l lie defendant 

2 There is an implied condition that in a sale of goods by 
Inscription, the goods shall correspond with the description; and 
if the sale is by sample as well as by description, the goods shall 
^mespond with both the sample and the descnption 4 

It is not enough that the bulk of the goods corresponds with 
'he sample if the goods do not also coirespond with the descrip** 
ion. A contracts to sell B Java sugar according to the sample 
produced bv him. The sugar, when delivered, agrees with, the? 
s implc but is not Java sugar In this case, though the goods 4gn*$ 
vwlh the sample, yet they do not correspond with the descfrpft^ 
*ud hence B, the buyer, is entitled to reject the goods for non* 
fulfilment of conditions. Ip Nichql vs Godts 5 the facts were as 
follows :— 


1 See mte * Lew of Contract** 
* Section 14 (a). 4, 

»<W3) 2 KLB, 500 CA* 
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A a quantity o! foreign refined rape oil wanapttM fitly 
lb W8 equal to samples. The samples contained an admixture of 
hemp ml and the bulk corresponded with them. It was held that, 
though the oil was equal to sample, yet it did not correspond With 
tlhe description, and hence the buyer was entitled to reject tfae oil. 

3. Generally there is no implied condition as to the quality 
or fitness for any particular purpose of goods supplied under a 
contract of sale The general law is "Caveat Emptor", But 
Where the buyer makes known to the seller the particular purpose 
fat which the goods are required, so as to show that the buyer 
relies on the skill and judgment oj^the seller, and such goods are 
normally sold by the seller, there is an implied condition that the 
goods will be reasonably fit for such purpose. I want a push chair 
fat, on invalid. I go to a shop where push chairs are normally sold 
I tell the shopkeeper that the chair is needed to carry an invalid 
about. I also rely on the skill and judgment of the seller and ask 
bija to give me a push chair fit for the purpose of carrying an 
invalid. Here if the shopkeeper sells a push chair to me, there will 
he an implied condition that the push chair is fit for carrying an 
feMralid about. But where a specific article is sold undei its patent 
or other trade name, there is no implied condition as to its fitness 
for any particular purpose' 

In Chanter vs. Hopkins 2 the facts were as follows:— 

A placed an order with B for the latter’s smoke consuming 
fjirnace to fit up with the former’s brewing machine. The furnace 
Was patented but it proved useless for the purpose of brewery 
It was held that the buyer had no remedy against the seller as 


the goods were sold under its patent. 

4. There is an implied condition in case of a sale by descrip¬ 
tion that the goods shall be of merchantable quality Provided 
the buyer has examined the goods there shall be no implied 
as regards defects which such examination ought to have 


A sale by description means that a fair sketch or account of 
good s is given by words nr in writing, * 

wNpfeer Mohammed aw. Dakwtam 4 & whs held that the coadi- 

jwrn was 
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sold by description and the same was found damaged by 
ants. 

In Thornett fit Fehr vs. Beers & Sons 1 , however, a buyetf W& 
given the inspection of certain barrels ot glue which were not of 
merchantable quality* The buyer inspected the outside of the 
barrels only and it the barrels were opened it would have shown 
the condition of the glue. It was held that under the circumstances 
there was a breach of implied condition regarding merchantability. 

5 Besides the implied conditions mentioned above, an implied 
condition as to the quality or fitness for a particular purpose may 
he annexed by the usage of trade to any contract of Sale 1 *. 

6 A contract for sale by sample means that the goods sold 
arc fairly represented by the piece shown as sample. It means 
that thr thing sold is ot the same kind and essentially of the same 
tuialiU as the specimen which the sellej showed as sample. In 
i coniiact foi sale by sample there is an implied condition— 

(it) Thai the bulk shall correspond with the sample in 
qii ihly : 

([') Iliat the buyei hall have a reasonable opportunity of 
comparing the bulk with the sample ; 

(r) That the goods shall be free fiom any defect, rendering, 
them unmerchantable, which would not be apparent on reason¬ 
able examination of the sample In Mody vs. Gregson 8 the 
defendants agreed to manufacture and supply, 2,500 pieces of grey 
shirting according to sample at 18s. 6d. per piece, each piece to 
weigh seven pounds. The goods were delivered and the plaintiff 
accepted them as answering the sample. But it was found later 
that the goodf contained china clay to the extent of 15 per tent 
of their weight, introduced for the purpose only of making them 
weigh seven pounds. It was held that the defect could not be 
apparent on icasonable examination of the sample and as suehfj|fat 
implied condition regarding merchantability was broken, ^ 

Implied Warranty r—(1> In a contract of sale there i$ an 
implied warranty-^- 

(a) that the buyer shall have and enjoy quiet possession of 
the goods This means that the seller must pay damages for 


* 
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thread) of warranty if the buyer suffers from the consequences of 
a defective title; 

(6) That the goods shall be free from any charge or encum¬ 
brance in favour of any third party not declared or known to the 
buyer before or at the time when the contract is made. 

y(2) An implied warranty as to quality or fitness for a parti 
cular purpose may be annexed by the usage of trade. Thus in 
Jones vs, Bowden 1 it was shown that in auction sales of certain 
drugs, as pigments, it was usual to state in the catalogue whether 
they were sea-damaged or not, and in the absence of a statement 
that they were sea-damaged, they would be assumed to be free 
from that defect. Fair samples had been shown, but sea-damage 
could not be detected by examination. The court held, on this 
evidence, that freedom from sea-damage was an implied warranty 
in the sale. 

Rights and duties arising out of a contract of sale : 

The Indian Sale of Goods Act confers certain rights and duties 
on the buyer and the seller respectively. Since the buyer and the 
seller are the only two parties in a contract of sale, it js easy to 
understand that what is the right of the buyer is actually the duty 
of the seller, and what is the right of the seller is actually the dut) 
of the buyer. Therefore we shall deal with the rights of the buyer 
(w., the duties of the seller) first and deal with the rights of the 
seller (i,e„ the duties of the buyer) next. 

Rights of the buyer : 

The rights of the buyer may be enumerated as follows : 

Right of the buyer regarding delivery : It is the duty of the 
seller to deliver the goods and of the buyer to accept and pay 
for them, in accordance with the terms of the contract of sale 2 . 

Delivery : Unless otherwise agreed, delivery of the goods and 
payment of the price are concurrent conditions, that is to say, the 
seller ‘hall be ready and willing to give possession of the goods 
to the buyer in exchange for the price, and the buyer shall be 
ready and willing to pay the price in exchange for possession of the 
goods 0 . 

Delivery of goods sold may be made by doing anything which, 

4 (1903) 1. K.B. 610. 

* Section SI. 
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Delivery how the patties agree, shall be treated as deiiyb^ ttt 
made which has the effect of putting the goods {0 the 

possession of the buyer or of any person authorised to hold them 
on his behalf. Even the handing over of the key of a car may 
be agietd to as a delivery of the car 1 . 

\ delivery of part oi goods, in progicss ol the delivery of the 
whole, hjs the same effect, for the puipose of passing the pioperty 
in such goods, as a delivery of the whole; but 
Pait delivery 1 dtlivuv of part of the goods, with jn intention 
ol sevuing it from the whole, does not operate as 
1 dclivm nt tht run under The intuition of sevenng the part 
lx m the wh )k is to be v itheicd from the tacts and circumstances 
of thr lhc A sells 10 *ons of coil to B A's lorry can carry only 
one ton at a time So lie delivers one ton of coal first in progress 
rt dihvcnng the test The dchvuy of one ton wifi operate as 
Icbvuy ot the whole lot But suppose V delivers one ton to get 
i) urunt foi (he one ton first o tli P he may do so with regard to 
be kjti 11mm, tons The delivery of the one ton of coal this 
t inc will not operate is delivery of the whole lot as A’s intention 
' to sever one ton from the rest 
Rules as to delivery : 

In a contract of sale, the contract can always provide as to 
whether the seller should deliver or the buyer should take posses¬ 
sion, or whether the goods are to be delivered at 
acc of delivery a particular place or at the place where the sale 
took place Apart from any such contract, goods sold are to be 
delivered at the place at which they are at the time of the sale, 
nd goods agreed to be sold are to be delivered at the place at 
which they aie at the time of the agreement to sell, or, if not then 
in existence at the place it which they are manufactured or 
produced 1 

The scllci of goods is not bound to deliver them until the 
buyer applies foi delivery, unless there is a conti act to the contrary. 4 

Where under the contract of sale the seller is 
me o clncry bound to send the goods to the buyer, but no time 
*oi sending them is fixed, the seller is bound to send them within 
1 reasonable time ® When the buyer demands delivery 01 when 


1 

2 

3 


Section 33, 
Sect'nm 34. 
Section 36. 


4 Section 35 
8 Section 36(2), 
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the seller tenders delivery, such demand or tendei must be done 
at a reasonable hour. What is a reasonable hour is a question of 
fact* 1 * * . 

Where a seller sells goods which are in the possession of a 
Delivery of goods P crson < there is no delivery by seller to 

in the possession buyei, unless and until such third person 
of thnd persons ,ic know It dgts to the buver that he holds the goods 
on his behalt*\ 

The expenses of and incidental to putting the goods into a 
Expenses of deliverable state is to be borne by the seller unless 

delivery there is an agreement to tht contrary'. 

Where the seller delivers to the buyer a quantity of goods less 

than he tonti acted to sell, the buyti may reject them, but if the 

buyer accepts delivers he has to pav for them at 

Delivery of wrcng ^ contract rate Where the seller delivers to 
quantity 

the buvu a quantity of goods larger than lie 
contiacted to sell, the buyer mav accept the goods included in 
the contract and reject the rest, m he may reject the whole It the 
buyer actcjils the whole o' the goods so deliveicd, he shall pay lor 
them at tht contract rak A agree 4 In sell 10 tons nl coal to B 
at Rs 4/ a ton A, however delisers only X tons B can i eject 
the delivery But if B rcccpts delivery he must pay for the X tons 
at the contract rate of Rs. 4/- a ton, i.e he must pay Rs. 32 A in 
all. But suppose A delivers 12 tons instead of X tons as above. 
Here B can keep 10 tons out of the 12 tons, i.e., the quantity fixed 
in the contract and reject the remaining two tons; or B can reject 
the whole quantity ; or B can accept the whole oi the 12 tons. 
If, however, B accepts the whole of the 12 tons, B must pay at 
Rs. 4/- a ton, /.<?., he must jiay Rs. 48A in all. 

The seller may, instead of delivering a smaller or a larger 
quantity, deliver to the buyer the goods he contracted to sell mixed 
with goods of different description not included in the contract. 
In such a case the buyer may accept the goods which are in 
accordance with the contract and reject the rest, or may reject the 
whole. All these rules may, however, be varied by any usage of 
trade, special agreement or course of dealing between the parties 4 . 

1 Section 36<4). 

* Section 36(3), 

36(5). 

4 Section 37* 
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Generally, in the absence of any contract, the buyer «of gooejs 
is not bound to accept delivery W 

deliveries 11 instalments. But there may be contrfcct& 

delivery by instalments may be stipulated* t 

Where there is a contract for the sale of goods to be delivered 
by staled instalments,—each instalment to be paid separately—-a 
delicate question arises in each of the following two cases : 

(a) If the seller makes no delivery or makes a defective 
delivery in respect of one or more instalments, the question in 
t\t*rv case is whether it is to be regarded that the seller has broken 
the whole contract or whether the breach m respect of the delivery 
ot one or more instalments can be separated from the contract and 
tu.iud as a partial breach. Whether it is a breach of the whole 
i< ntrut 01 only a partial Ineach relating to one or more instalments 
will depend on the terms of the contract and all the circumstances 
oi hie case. If it is found that it is a repudiation of the whole 
co iti act, the buyer can treat the contract as ai an end. If, however, 
if mounts to only a partial breach, the buyer cannot pul an end to 
ill umtMct ot sale. He can only claim damages for partial 
iKcath. 


(fr) If the buyer neglects or refuses to take delivery or pay 
lor one or more instalments, it is similarly a question in each case 
depending on the terms of the contract and the circumstances of 
the case, whether the breach of conlract is a repudiation of the 
whole contract, or whether it is a partial or a severable breach 
giving rise to a claim for compensation only, but not to a right 
!o treat the whole contract as repudiated 1 

Where, in pursuance of a contract of sale, the seller is 
authorised or required to send the goods to the buyer, delivery of 
the goods to a carrier, whether named by the 
ur Wharfinger TiCt buyer or no b for the purpose of transmission to 
the buyer or delivery of the goods to a wharfinger 
for safe custody, is prima facie deemed to be a delivery of 
the goods to the buyer 2 

In the absence of any contract between the buyer and the 
Loss or damage seller, the Sale of Goods Act lays down the follow- 
dimng transit. } n g ru J cs dS to who should bear the lo$g in case 

goods are damaged during transit from the seller to the buyeSr: 


1 Section 38. 


2 Section 39. 
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(a) Where goods are delivered to a carrier for transmission 
to the buyer (as stated above) or deposited with a wharfinger for 
«a£e custody, the seller must make such contract with the carrier 
oi wharfinger on behalf of the buyer as may be reasonable having 
regard to the nature of the goods and the other circumstances of 
the case. If the seller omits to do so and the goods aic lost oi 
damaged in course of transit or whilst m the custody of the 
wharfinger, the buyer may decline to treat the delivery to the 
carrier or the wharfinger as a delivery to himself, or may hold the 
seller responsible for such loss or damage 1 . 

(£) Where goods are sent by the seller to the buyer by a 
mute involving sea transit in circumstances m which it is usual to 
insure, the seller must inform the buyer of goods so that the htt<*i 
may insure in time. If the scllei fails to inform and the bum 
does not insure, the scllei must bear all the loss incidental In the 
transit 2 . 

(c) Where the seller agiccs to deliver iht tjoods at his >wn 
risk at a place otlici than that where thev arc when sold, the 
buyer must, nevertheless, unless othciwisc agreed, take any risk 
of deterioration in the goods incidental to the transit 1 . Here the 
risk referred to is onl) the risk of deterioration and not of total 
loss. If the goods are totally lost the seller must bear 
the risk. 


Where goods aic delivered to the buyci which he has not 
previously examined, he is not deemed to have accepted them 
unless and until he has had a reasonable 
Buyer’s right of opportunitv of examining them for the purpose 
grods mngt C ascertaining whether thev are in conformity 

with the contract. The seller is IkiiiihI to afford 
to the buyer a reasonable opportunity of examining the goods for 
the purpose of ascertaining whether they are in conformity with 
the contract, unless otherwise agreed. If the huyer does not 
examine the goods inspite of reasonable opportunity heing given 
by the seller, the huyer is deemed to have accepted the goods 4 . 
The buyer is deemed to have accepted the goods when he intimates 
to the seller that he has accepted them, or when the goods have 


1 Section 39 (2). 

* Section 39 (3). 

* Section 40. 

4 Section 41. 
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been delivered to him and he does any act which is inconsistent 
with the ownership of the seller, e.g . when he sells the *jpods to a 
third person, or when after the lapse of a reasonable time, he retains 
the goods without intimating to the seller that he has rejected 
them 1 . 

Unless otherwise agreed, where goods are delivered to the buyer 
Buyer not bound anc ^ the buyet refuses to accept them, the buyer 
to return rejected is not bound to return the goods to the seller- 
goods. But the buyei, m such a case, must inform the 

seller of his refusal to accept". 

Rights of the Seller : 

(1) The seller is entitled tu payment of the price at the same 
time as he delivers the goods unless otherwise agreed 8 . 

If the buyer fails to p»y, the seller can always sue for the 

pi ICC. 

•(2) The seller is entitled lo compensation if the buyer refuses 
t) accept delivery of the goods sold 4 . 

0) The seller is entitled to a leasonablc rate of interest on 
the total pi ice of the goods sold fiom the day of the delivery of 
the goods or from the day on which the price was to have been 
paid\ 

Unpaid Seller : 

A seller of goods is deemed to be an unpaid seller— 

(1) when the whole oE the price has not been paid or 
tendered ; or 

(2) when a bill of exchange or other negotiable instrument, 
e.g., a cheque, has been accepted by the seller as conditional pay¬ 
ment, and the condition on which it was accepted has not been 
fulfilled by reason of the dishonour of the instrument or otherwise 6 . 
A sells 1 md. of rice to B for Rs, 8/-. B pays Rs. 8/- by cheque* 
A accepts the cheque. A’s acceptance means that he acoef>t$ 
payment of the price for 1 md. of rice on condition that the cheque 
will be paid. If the cheque is dishonoured, A will become at* 

1 Section 42. 

2 Section 43. 

* Section 32. 

4 

5 

• 
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unpaid seller. A seller includes any person who js in the position 
$, seller, e.g., an agent of the seller to whom the bill of lading 
has been endorsed 1 . 

Unpaid Seller’s Rights : 

(A) An unpaid seller has the following lights notwithstand 
ing that the property in the goods rmv have passed to the buyer 

(;) He has a litn on the goods lor lh^ pria while he is in 
possession of them 

(//) He has i right of stopping the goods in transit aftei hi 
his parted with the possession ol them in cut of the 
insolvency ol the huver 

(///) He has a right to rt sell the goods in some cases is 
defined bv the Sale of Go id Vet 
(tis) He cm sue tilt buvci i u the mice of tlu 401 ds 

(B ) An unpud seller h s the lollowmg lights when he his 
parted neither with the possession nor with the poipu'v in 1 h 
goods- 

(/) He is entitled to cvmptn ition if the buyer refuser 
accept dc livery* 

(r) He his 1 right of w^hboHin delivery sirml u to inr 1 
10 extensive with his 1 gli* * of lien md sfopp uc 11 
transit wheic the p) )Pat\ hci> /ui ed to tin bit\c 
Lei us discuss each of the rights sepiratclv 

Sailer’s lien ; 

A (/) Lien means a light exucised by one ovci someone 
rise’s property A sellers lien arises, therefore, only when the 
property m the goods passes to the buyei A seller’s lien meins 
that an unpaid seller, who is in posse^styn of the goods sold but 
who has ceased to be the owner of such goods, is entitled foTCTaTn 
possession of them until payment or tender of the price m the 
following cases 4 — 

^ (a) Where the goods have been sold on cash basis and without 
any stipulation os to credit. A sells 50 bushels of wheat to B for 
£30/- to be paid cash B fails to pay. A can retain the wheat. 
(b) Where the goods have been sold on credit, but the term 


» Section 45 (2). 
I Section 46. 
•Section 56. 


4 Section 47. 
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of credit, it., the period during which credit transaction# qfe he 
be operative, has expired A sells 50 bushels of wjieat to 9 tk 
-b -^0/- on credit, provided that the price is paid within sMfe 
months The term of credit will expne jftei three months If 
within three months B fails to pav the price and A is still in 
possession of the wheat, A can retain the wheit until the price is 
pud j 

( i ) Where the buyer becomes insolvent 

Whtic an unpaid seller has made part delivery of the goods, 
Sellers henm he may retain the rest m his possession unless 
nsLofpart ihc ur< umst tutes rcl iting to such part delivery 

deliver) henv that the <dl i igrttd not to exercise his 

lien 1 

(i/) The seller rmy cxucisc his right of lien notwithstanding 
that he js in possession of the goods is igent c bulee tor the 
huyei 

The rijit of lien an incident rf aetual possession by the 
seller nd is not in incident of litle ind it can bL vvernsed by 
the tiler evtn though the propeity in the goods his passed to 
the buyei It hi> iceordmgl) been held m Le Gcvt vs Harvey® 
tint the giving of i rleliver> nrdci bv i stVtr to i buvei does not of 
itscll give the buyer such i j ossession ot the goods as can deprive 
the seller of his lien foi the uApud piuc The h\v regarding the 
imp nd seller’s hen wis elearly hid down in Riehudson vs Grice* 
whtic the facts weie as follows — 

The ippellant Cnee were meichants in Australia and sold a 
quint it) of tea to the respondent Richirdson The tea was in the 
vialehouse belonging to the ippdlants and the delivery orders were 
given to the respondent The delivciv oiders were subsequent^ 
endorsed in favour of W & Co bv the respondent and a part of 
the tea was delivered to W & Co Thai e if ter W & Co. became 
insolvent and the appellants refused to deliver the part of the 
tea sold which was still in their warehouse except on payment of 
price. It was held that the appellants were entitled to retain the 
tea m spite of the fact that the tea was rem&uimg with them m 
the capacity as Juices for the lespondent. * 


3 Saction 4S, 

8 Bom 


3 A.C. 390 P.C. 
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A* has been noticed already the seller’s hen is an incident of 
fofe possession, and hence the seller loses his lien as soon as he 
gives the buyei possession md his only remedy for the unpaid 
price m that event is to sue tht buyer foi the price of the goods 
and he cannot rely on an\ rights on the goods superior to those 
of any other creditor 1 . 

Termination of lien : 

An unpaid seller loses his lien in the following cases :— 

(a) When he dtlivers the goods to a earner or other bailee 
for the purpose of transmission to the buyer without reserving 

lor hnnscli the light oi disposal of the goods. A 
1 erfmmhon °f scll , y )( v lpplts to B foj Rs 10 /_ A deliveis the 

apples to a Rul\\a\ Company for transmission to 
JJ. He further mikes out the Railway icceipt in the name ol B 
as *he consignee and sends the lcuipt to B Hcie A dots no* 
reserve the right of disposal Heme he cannot retain the apples 
lying in the Rnlwn\ godtnvn if B f ills to pav the price subsequently 
But if A made out the Railw iv receipt in his own name he could 
have retained the apples as the receipt would indicate that he his 
reserved the right of dispos il 

( b ) When the buvei or his agent lawfully obtains possession 
of the goods. A sells a car to B for Rs 2,000/- B gets on the 
car and drives th< cat to his own garage, before he has paid the 
price. Here A cannot retain tht cu as B has taken possession of 
the car lawfulh But suppose B wants to take the car to his own 
garage A objects and dem inds payment of the price before B 
takes the car home B pushes A down and drives the car to his 
own garage. Heie A can retain the car as B has taken possession 
of the cai ttnlawjullx i e, by u sing force 

(r) When the seller agrees with the buyer either expressly 
or impliedly that he would not exercise his right of lien. Such 
an agreement amounts to a waiver, t,e„ renunciation of the seller’s 
r^gfct of lien. 

Stoppage in ftramxt s 

A* (tt) The right of stoppage in transit is a tight given to 


v t M<mekp Pcstonp vs, Waiilall Sdabhm & 51 LA 
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the unpaid seller for regaining his possession of goods pbiah be 
has parted with and which are in course of transmission but wtkitfi 
have not reached the hands of the buyer or his agent, in case the 
buyu becomes insolvent The principle is stated in Section 50 of 
the Indun Sale of Goods Act in the following terms ;— 

Subject to the provision of this Act. when the buyer of goods 
Incomes insolvent, the unpaid seller who hu parted with the 
possession ot the goods, his the right of stopping them in transit* 
I hit is to m\, he may resume possession of the goods as long as 
thc\ m in couise ot transit and may tetain them until payment 
01 tuidci ot the prue It should bt noted that insolvency of the 
Imvu does not mein thil the bii^ci should ichiallv be adjudged 
u insolvent Insolvent his been defined in Section 2 (8) as 
tollovi s 


\ person is sud to bt insolvent who has ceised to pay his 
chbts in the ordinu\ course ot business or c mnot pav his debts 
is the\ become due, whether he his committed an"act of insolvency 
( not Thus the evidence ot general mihihtv to pay debts is 
enough to constitute insolvents for the exercise of the right of 
0f, ppigc in tiansit 


The right ot stoppage cm bt exercised so long is the goods 


Duration of 
1 nnsit 


arc in trmsit Whenever this light is disputed 
the pom* to be h idcd is whether at the time of 
the seizure bv the vcndoi, the transit of the goods 


lwd or had not deteimiaed 1 he gengral rule is staged m S 51 of 
the bale of Goods Act araollow* sjBpT 

(1) Goods are dtcnffi$j|o be ua course of transit from the 
tmv when they are dehra||bto a carriei or other bailee for the 
puijxisc of transmission to file buye^ until the buvci or his agent in 


thnt behalf takes detttery of them frorrPsuch cirricr or other 
The transit comes to Wp end as $bon as the buyer or his agent takes 
delivery from such c&rriei oi bailee But the taking of delivery 


must be done as an act of ownership The mere touching or 
handling of the goods without an intention to exercise the right 
of ownership will not terminate the transit In James vs. Griffin 1 , 
the facts were as follows : Goods were consigned to buyer by a 
*hip and the buyer became insolvent The buyer under pressure 
from the captain sent his son to take the goods with definite 
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instructions not to meddle with the goods. The son had the goods 
UatW at the whaif where they wcie stopped by the ytllm It w is 
heW that the taking ol the goods by the son was not an it 
ownership and the sellers weie entitled to stop 

(2) If the bimr or his aguit in that behalf obtains delivery 
of the goods before their irrivil at the appointed destination, the 
transit is at an end The liw on this point is dearlv explained by 
Baron Parke in Wbitchc id o Andeison 1 m the following words 
44 Tht law 1 ^ c 1c il settled thai the unpaid vi udor ho j light to 
retake the goods betou thc\ hi\c airived at the destination 
originally contemplated by tht puuhisu, unless m the meantime, 
they havt tome to the letuil o? e j isti uctive possession of tht 
vendee It the vendee tikes them out ot ihc possession of th«. 
carrier into Ins own before then unv il, with oi without the consent 
of the earner, thut sums no doubt th it the transit could be at an 
end This is i c isl of actual pen e sion \ case of constractivt 
possession w wh*u the eimci tutors t\pitssl\ oi b\ nnpli ation 
into a new i^rtcmcnt, rhstinJ fiom the origin il nnMi t loi 
carriage, to hold the goods foi tlu u nsignte as hw ig nt not for 
the purpose of expediting them U the place of original destination, 
pursuant to tht contrict, but m i new tlnnctei fn tin purposi 
of custody op lu^ itcount nd ubjic 1 to some n w fuithtr 
order to be gwen to lvm M 

0 ) I*. iftc i ihc nuival of th gi ods at the appointed dcs 

tinalion, the cJipci or other bilia acknowledges to the buyer or 
his agent th it he holds the goods on his bihilt and continues in 
possession cf them as hulet foi the buyer or his agent, the transit 
is jt jn end and it is immatcual that a further destination tor the 
goods may have been indieiterl bv the bnvtr This is i case of 
constructive delivery to the biwer Foi the purpose of determining 
whether the transit has come to an end it is important to consider, 
even if the goods are still lying with the carrier or bailee, if the 
earner or bailee is holding the goods as the agent of the buyer oi 
not. If the carriei or bailee holds the goods as the agent of the 
buyer the transit comes to an end. It was said in Richardson v* 
Gos$ 2 i 4< If a consignee be in the habit of, with the consent of 
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the owner, using the warehouse of a carrier, packer, wharfiaf^ 
or other person as his own, for instance, by making it the repository 
of his goods, and deposing of them there, the transit WjU be 
considered as at an end when they have arrived at such warehouse.” 

(4) If the goods are rejected by the buyer and the 

01 other bailee continues in possession of them, the transit is ttdt 
deemed to be at an end, even if the seller has refused to- 
innvc them back. 

(5) When goods are dehveied to a ship chartered by the 
buyer, il is a question depending on the circumstances of the 
pamcular case, whether they arc in the possession of the master 
as a carrier or as agent of the buyer. The decided cases establish 
the pi maple that it the seller delivers the goods to the master on 
hoaid the ship as the agent oi the buyer, the transit comes to an 
mil But if the goods are dehveied to the master of the ship 
cluitcred by the buyei only as a carrier the transit does not come 
In an end. In Statesman vs. Lancashire and Yorkshire Ry. Co. 1 
tni facts weie as follows : The sellei delivered the goods on board 
a ship belonging to the bu)crs and employed as a general trader. 
'I he hills of lading were made out in the name of the buyers. It 

as held that the transit had come to an end by such delivery and 
tlie. sellers were precluded from stopping the goods. On the 
olhti hand, in Exparte Rosevear China Clay Cor the facts were as 
follows : The sellers delivered goods on board a ship chartered 
1>> the buyers. The destination was not known and no bills of 
lading were made out. It was held that the transit had not come 
to .in end. The distinction is dear. In the latter case the goods 
weic only delivered to a carrier whereas in the former the goods 
were given to an agent of the buyer and delivery to the agent is 
delivery to the buyer. 

(6) Where the carrier or other bailee wrongfully refuses to 
deliver the goods to the buyer or his agent in that behalf, the 
transit is deemed to be at an end. In Bird v* Brown 3 the facts 
were as follows. A gives notice to a earner to stop the goods. A 
had no authority to give such notice, he being neither the seller 

nor his agent. Subsequently the assignee of the insolvent buyer 
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demanded the goods. The carrier refused to deliver the goods and 
handed them over to A. It was held that the stoppage was ineffec* 
live and the transit had come to an end on the wrongful refusal 
of the earner to deliver the goods to the buyers assignee. On tht 
Other hand if the right to stop is duly exercised the carrier must 
comply with it and he will be liable in damauc if he wrongfully 
refuses. 

(7) Where part delivery of the goods has been made to the 
buyer or his agent in that behalf, the rtmaindei oi the goods may 
be stopped in transit, unless such part delivuy has been given in 
such circumstances as to show an agreement to give up possession 
of the whole of the goods 

Right of Re-sale : 

A. (/?/) The exercise by the unpaid stile.i oi his tight <») 
lien or stoppage in trinsit as explained above docs not ipw fiit+o 
terminaie the contuicl of sale. The contiact ol sale still simsn's 
T he e xercise of these rights is only a means to. compel tht buyti 
to, gay,, the pi ice which is incidental to the contract of sale But 
this does not mean that the unpaid seller has to wait ad tnpnitiw 
to realise the price from the buyti He can ic-sell the goods and 
put an end to the contract of silc under the following conditions 1 

( 0 ) Where the goods ire of a perishable nature, tht scllti 
cannot gam bv jus* retaining the goods or stopping them in transit, 
for the goods mnv perish before long. In such a case, th* selki 
is entitled to resell the goods If the seller suffers loss on le-sile 
due to a fall of pnee the buyti must make good the loss t iht 
seller makes i profit on u sale he is entitled to keep tht oiofif 
Added to this, the seller c in sue the buyer for breach of conti ict 

(b) Where the goods are not of a perishable natuit, the scllei 
n entitled to rc-sell the goods, provided he gives notice to the buyti 
of his intention to re sell, and tht buyer fails to pav or tender the 
price within a reasonable time Irom the giving of such notice Tlv 
seller is also entitled to recover from the buver any loss occasioned 
by the re-sale and to keep the profits, if any, on the re-sale. The 
seller is also entitled to sue the buyer for breads of contract. If* 
however, the go'ds aie not perishable, or the seller ftfcUs non-perish¬ 
able goods withi ut notice, the seller is not entitled to retawer from 
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the buyer any loss he might suffer on the re-sale, and the profit on 
the re-sale, if any, will go to the buyer. 

(c) Where the seller, at the time of the contract, reserves the 
right to re-sell m case the buyer defaults to pay the price, the seller 
tan always sell the goods. 

Breach of Contract of Sale h* 

A conti act of sale may be broken either by the buyer or by 
the seller. The remedies for breach of contracts of sale are similar 
Jo the remedies of action upon coniiact or specific performance 
which we have studied in connection with breach of contract m 
general We may enumerate the following lemedies for typical 
bleaches of contracts of sale. 

(1) Where under a contract of sale the piopeity in the goods 
has passed to the buyer and the buyer wrongfully neglects 01 
refuses to pay for the goods according to the terms of the contract 
the seller may sue him for the price of the goods 1 . 

(2) Where under a contract of sale the pioperty in the 
mjocIs lias not passed to the buyer, but according to the contract 
the price is to be paid on a certain day irrespective of delivery, 
the seller can sue the buyci for the price if the buyer refuses or 
neglects to pay the price on or bcfoie the appointed day 2 . 

(■?) Wheie the buyer wrongfully neglects or refuses to accept 
delivery and pay for the goods, the sellei may sue him tor damages 
ior non acceptance Mark the word ‘ wrongfully' The buyer can 
refuse to take delivery il th£ goods are defective or not according 
to sample or description or if delivery was late or for any othei 
reason which is contrary to the terms of the contract. But the 
buyer cannot refuse to take delivery if the goods are delivered 
ucording to the terms of the contract. It he lefuses lie is deemed 
io do so unlawfully ind m such .1 cise he liable to damages for 
non-acceptance 8 . 

(4) Where the seller wrongfully neglects or refuses to deliver 
the goods to the buyer, the buyer may sue the seller for damages 
for non-delivery. Mark the word ‘wrongfully’ here also. It 
means that the jMflter cannot refuse to deliver the goods unless the 

-—- " . .. . . . . . 

1 Settle* 55 (I). 

a&B«tw.55(2). 

56. 


m 


COMMERCIAL LAW 


buysr has broken some terms of the contract, *»£., failure to pay 
die price on an appointed day. If the seller does so, he is deemed 
to have acted unlawfully and he will be liable to pay damages for 

non-delivery 1 . 

(5) Where the seller is ready and willing to deliver the goods 
and the buyer neglects or refuses lo take delivery even after a 
request from the seller, the buyer is liable to the seller for any loss 
occasioned by his neglect or refusal to take delivery and custody 
of the goods. 2 

( 6 ) In some cases the court may compel the seller to deliver 
the goods and complete the sale by a decree of specific performance 
where the seller refuses to deliver the goods to the buyer. * But 
the buyer can never be compelled to buy the goods where he 
refuses to accept delivery. A decree of specific performance will 
only be granted where ordinary damages for non-delivery will not 
sufficiently compensate the injury suffered by the buyer. The 
following illustration will make this clear. A contracts with the 
Government Supply Department to supply shells for guns. The 
manufacture of shells requires ceitain chemicals which is stocked 
only by B. A contracts with B for the purchase of the chemicals. 
Later on, B refuses It) deliver the chemicals. Here damages foi 
non-delivery will hardly compensate the loss which A will suffer 
for non-delivery of the chemicals A wants the chemicals and rtof 
money. In such a case, therefore, the court will compel B bo 
deliver the chemicals by a decree of specific performance*. % 

(7) Where there is a breach oh warranty by the seller, the 

buyer may— 

(a) set up against the seller the breach of warranty in 
diminution or extinction of the price; or 

(£) sue the seller for damages for breach of warranty 4 . 

(8) Where either party to a contract of sale repudiates, the 
contract before the date of delivery, the other may either treat 
the contract as subsisting and wait till the date of delivery, or he 
may treat the contract as rescinded and sue for damages for the 
breach*. 

^Section 57. 

* Section 44. 

8 See ante * Law of Contract ” for specific performa&c*. 

jfrte "Law of Contract• on antujpatory breach^ 'iflffrfVt" 




s be en d efined by the Indian Partnersh ip Act 1 
ween perils who~Bavc'agree3 to share the profitT 
of a business .carried on by_allor any one of them 
acti ng for a]l.|_ Persons who" have entered into 
partnership with one another are called indtvl- 
W i ‘par tneis’ and co llectively ‘a Jirm*/and the A&Be under 
^’ch their business is carried on is called the TIBS' 

^thrution means that to constitute a partnership the following 
conditions must be satisfied 

(1) There must be a business. 


(2) There must be more than one man associated with the 
business Theie cannot.bc^-howeyeCj moie than tti&nty person* 
and ip the case of a hanking firm more than tea persons^ 

(3) There must be a contract or agreement between tije 
persons by virtue of which the persons are associated with the 
business. 

(4) The object of the business must be the earniog of profit 

(5) The business must be carried on by all or by any of them 
on behalf of all. 

We may take a few illustrations to show that if any one of 
the above conditions is not satisfied, a partnership can not exist. 

(a) A, B and C buy a few houses -together as joint-owners. 
They collect the rent and share it between themselves. The 
lelation between'A, B and C is not one of partnership, for there 
is no business with which they are associated. A, B and C are: 
simply co-owners of the houses. 

(i>) A, B and C jointly start a few stores ip Calcutta to sell 
foodstuffs and clothing to orphans and widows 0t cost price. A." 
the object of thjgfyisinecs O^A, B and C is purely philanthropic 
and not to Mtk any profit A, B and C will not be deemed 
partners^ » 


MM* OeMiiig the exi?**«* <* 

To determine whether a grotk oT persons docs or does not 
it&tok a partnership or whether a persbj is 'P^J S not a Partner in a 
finsi, we have to consider the real relation oe^ween the parties as 
diown by all relevant facts taken together 1 - The Partner¬ 
ship Act lays down the following 1 ules to assist tfep determination 
pf the existence of partnership. 

(i) Co-ownership :—Partnership should be ££arly dis¬ 
tinguished from co-ownership. Co-ownershi^Vimply 
connotes the ownership of any particular thing B^ng 
vested in more than one person whereas partnershp 
always signifies the association of more than one 
person in a business with a common purpose, namely, 
the sharing ot profits, and along with it, of losses. 
“No one cvei suggested that co-owners of a house 
let to a paying tenant, toi example, ate paitncrs, 
either as to the house or as to the rent. Their shares 

« e distinct, independent, and separately alienable. It 
cy used the house as an hotel managed by them¬ 
selves or their agent for their common profit, they 
would be partners in the business of hotel keeping" 2 
Thus it has been held that part owners of a ship are 
not necessarily partneis*. BiA if the owners engage 
the ship in a commercial \entuie they constitute 
themselves as partners 4 . 

(«i) The sharing of gross returns arising from property 
by persons holding a joint or common interest in that 
property does not of itself make such persons partners. 
This Will be illustrated by the case of Lyon vs. 
Knowles 5 . The facts of die case fipetc that the 
proprietor of a theatre hall let th& hall to a man 
named Dillon. Dillon produced shows, managed the 
theatre and paid all the experts The proprietor of 
the hall paid for dnly a few minor expenses. The 
helicon the proprietor and Dillon was 





i» 

that the proprietor would collect all the box 
and appropriate half of it. In the light of these facts 
the court found that the proprietor of the hall sl^r^dt 
no risk# incidental to the running of the show** with 
Dillon/ He simply ttfok half of the box money f# 
pa^ltfent for the icnt of the hall. He did not share 
ryt profits but only gross piofits and as such was not 
\i partner with Dillon 

id!) 1 he sharing of piofits arising from properly by 
pci sons holding a joint or common interest in that 
pioperty, or the shaung ot the profits of a business by 
Partnership Act lavs down the following exceptions. 
Il was decided in Cox v\ Hickman 1 that although 
a right to participate in profits is a strong test ot 
partnership, and though there may be cases where 
hom such participation alone it will be inferred, yet 
whethei that relation does or does not exist must 
depend on llit leal intention and contract of the 
paities, anil not upon that one term of it which 
provides foi the paiticipation in profits 2 The 
Partnership Act lays down the following exceptions 
^specifically where the sharing of profits does not 
constitute a partnership. 

(a) Where a lender lends money to persons engaged in Hairi¬ 
ness or about to engage in business, and receives fktyment by 
instalments out of the profits of the business, the lender sham 
tnofits but does not thereby become a partnei, 

(£) Where a seivam or an agent receives remuneration on 
fhe basis of profits of a business such servant or agent shares profits 
out does not thereby become a partner. 

(r)~ Where the widow or child of a deceased partner fo 
'n annuity seated by a sh.ue of profits, such widow or (&£){} 
shares profits hut do$$ not become a partner. 

(d) Where the seller of a business profits out At 

business in* constat#*# the sale of that business, sudl mm 
shares profittJoes oof, thereby, become a partner. 
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A partnership is brought into existence by iqp&aim. ot 
vhmhuA between persons who agree to become par tner s i n : 
business. This agreement need not be in writing and the term* 
of partnership may be proved by oral evidence or even inferrea 
from the course of dealing of the parties. But generally, where 
the business is large, the partnership contract is reduced into writing 
and very generally the terms are embodied in a deed. This deed 
M known as the articles of Partnership. The articles generally 
contain the following particulars : 

1. The name of the firm. 

2. The nature of the business. 

3. The duration of the partnership where such duration is 
fixed. 

4. The management of the buyificss.' 

5. The keeping of accounts.,' 

6. The authority for signipg cheques. 

7. The provision as to th^ death or retirement of a partner. 

8 . The keeping and examination of account' 


A partnership and a Joint ftindu Family business : 

Bpc. 5 of the Partnership Act declares that the members of a 
'Hindu undivided -family carrying on a family business as such, 
or a nunnesc Buddhist husband and wife carrying on business 
as such, are not to be regarded as partners In such business. The 
points of difference between a partnership and a ioint Hindu 
family business may be set out as follows :— 

(1) Partnership can only be created by contract. When 
several persons agree to join each other in a partnership business 
a partnership is born. But a joint Hindu family business is not 
the,#eation of contract. Persons become members of a joint family 
bun ness because they arc born in a joint family which happens 
to own a business. Membership in a joint family business is the 
mult of status and pot of contract. 

(2) The deatl} «£ a member qfi|dsBt <> * coparcener, 

or even of the managing member doe* business, 

«ttd the property in the business pagstys limMMUli to the 

memb«s like any other fiws? «j 

Hu!* * tartrrtndiin tJt dissolved by 





uatefc Jijwfc i« a contract to the contrary cmt«i|8% the mkk*. 
for the continuance of the business by the survivors, 

(3) A minor member of a joint family business became# 
member from the moment of his birth by virtue of his sfcat*** 
But in a partnership a minor cannot become a partner* He 

admitted only to the benefits of the partnership by a^eemetife 
between the partners. 

( 4 ) A partner is entitled to ask for an account of past profits 

when he severs his connection from the partnership But a 

coparcener cannot ask for an account oi past profits when he severs 

bis connection from the family business or when he sues fot^ 

nutition of the family business 1 f ' 

1 m that 

(5) The lights and liabilities ot the copaietners tnU n ti 0 n 

also in jespect of the joint family trade or business are P a V n 

b) Hindu Law But the lights and liabilities of paitner 

nt the Partnership are governed by mutual contract suP mess » and 

ImhiaPaiintrshiB Act he P^P 01 * 

1 be done 


Relations of partners to one another s ' vn case > 

Vs partnership is the cieation of contract bctweei 
p u tners, the relations of paitners to one another may be wf us f® 
governed by the terms of the pailiicrship agreement. Thus A, e 
md C agreeing to form a partnership may agree that A will sig 
thujuts and hills, B will have the right to expel any partnenJit 
thinks fit, and C will look after the purchase and safe of me 
business and so on But whatever may be the terms of the agree¬ 
ment, or m the absence of any written agreement at all, the 
following conditions arc imposed by law on every such contract. 

(1) Utmost good faith . Each partner must observe the 


utmost fairness and good faith to his fellow partners. T hat is. 
partne rs are bound to ca rry on the business of the firm to the 


and to render true accounts and fu 




Mgg^giggpj 


Thus, even where a partnership agreement provides that a partner 
may be expelled for breach of certain specified articles, die other 
paitners cannot iV 4tfillsa% exj?4 a partner according to this danse 


Ctwtty »*. Srinivasa Aiyar, 70 ML). 2M, 216. 
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faffip/i 1 x 1 good faith. It has been held that such a clause Witt not 
fifttify the expulsion of a partner where the motive tor the expul 
skm is really to purchase the intaest of the expelled partner on 
unfavourable terms 1 

(2) Duty to indemnify toi loss caused by fraud Lath 
partner must indemnify the film foi an\ loss caused to it by his 
fiaud in the conduct of the business ot the turn A, B and C aie 
partners m a business oi stockbrokers A lm\s certain shares 
fmm his brothei it a ridiculously high price The shares go 
down in price and the firm suffus loss A must indemnify the 
&hm for the loss - 

1. irt from the above two provisions the puttiers mav 

2. Tfheir relations n in) vva' they like bv u nti at or tgtcc 

3. HAeui themselves But vvlitu thcic is no contrut (i 

exists bi 4 * it docs not cover dl the ispcfts oi 

4. Thu between putn i the following uiles as enicltd b\ 

5. Th'rship Act v ill lit deemed to icgulite uul govern 

6. T f an of putnu> bOwtui one another 

7 * The cordiut nf the bitune* i* 

Subject to coni rid between the partners 

v c?) Every partner his i light to take part m the conduct or 
- management of the business , 

(b) every partner is bound to ittend diligently to his duties 
n the conduct of the business ; 

(c) any difference arising is to ordinal \ mittcr> connected 

with the business may be decided b\ i majonty »t the partners 
md every partner shall have the right to express his opinion 
before the matter is decided but no change mav be made in the 
nature of the business without the consent ot ll the partners 
•md ¥ 

(d) every putner has i right to have access to and to inspect 
**md copy Any of the books of the firm 

(2) Mutual rights and liabilities 4 

Subject to contract between the partners— 

(a) a partnci is not entitled to receive remuneration for 
taking part in the conduct of the business; 

1 Green «* Hbwell (1910) l W9, per H-rdi M R at 

P 504 , 36 Digest 502. 1670 **■ 

* Section 10. 

•Section 12. 

* Section 13. 
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partners are entitled to share equally in aACt is 
earned, and shall contribute equally to the losses sustain^ this 
the firm ; W 


(c) where a partner is entitled to interest on the capital 

tubed by him, such interest shall be payable only out of paugle 
But in the absence of agreement no partner is entitled of 

interest on the capital contributed by him 1 . i or buy 

( d ) a partner making, for the purposes of the buse bills of 

payment or advance beyond the amount of capital hness in the 

subscribe, is entitled to interest thereon at the rat ^ 

cent per annum from the date of the advance. Th^ ^ ^ 

that such an advance is treated not as an increase of ^ 

as a Joan on which interest ought to be paid. 

° * ation 

ic) the firm shall indemnify a partner in respect of payn. 

made and liabilities incurred by him— 

(/) in the ordinary and pioper conduct of the business ; and 

(tr) in doing such act, in any emergency, for the purpose 

of protecting the firm from loss, as would be done 

by a person ordinary prudence, in his own case, 

under simil.u circumstances"'. 

(/) a partner shall indemnify the firm for any loss caused 
to it by his wilful neglect in the conduct of the business of the 
firm. 


0) Personal profit< earned by partner j*. 

Subject to contract between the partners : 

(a) If a partner derives any profit for himself from any 
transaction of the firm, or from the use of the property or busi¬ 
ness connection of the firm or the firm name, he shall account 
for that profit and pay it to the firm. “So where a partner 
entcis^nto a private agreement with a customer of the firm, in 
felation to goods dealt in by the firm, beneficial to himself only* 
he will have to share the profits with his co-partners; for he is 
abusing his position for his own selfishness and to the dc#xifa&nt 
of the joint business 4 /’ 


1 Lord Lindlcy on Partnership, 10th Ed. 465. 

2 A Partner is an agent for the firm and this clause repeats the right 
of an agent as m the jpribs&aL tee ante u Law of Contract * und# 
the heading jflgffipf See mo Mott vs, Baskus— 36 Digest 349, 268, 

Partnership—P. 87. See also Russell »$. Ajstswkk 




£ 5 topt in a F* rlner carries on any business of tbe nature 
j ustify ' competing with that of the firm, he shall account for and 
^ 'to the firm all profits made by him in that business. 

Utik (4) The property of the firm *. 

\ 

1*0 Subject to contract between the partners, the property 
partner /J rjm includes all property and rights and interests in 
fraud in t* r iginally brought into the stock of the firm or acquired 
partner* in G r otherwise, by or for the firm, or for the purposes 
from his br e of the business of the firm, and includes also the 
down in pricfoe business. 

d&m for thc a con j. rar y intention appears, property and rights and 
property acquired with money belonging to the firm 

^*bmed to have been acquired for the firm. 

i (b) Subject to contract between the partneis, the property of 
.ne firm shall be held and used by the partners exclusively for 
the purposes of the business 2 . 

Relations of partners to third parties : 

A partner is the agent of the firm for the purposes of the 
business of the firm. That is why it is sometimes said that the 
law of partnership is a species of the law of agency. The part¬ 
ners are collectively liable for the acts or defaults of each of 
them in that each partner is prima fade the agent of the firm 
and of each of his co-partners for the purpose of the business of 
tbe partnership. This does not mean, however, that a partner 
can bind the firm or his co-partners for all acts that he may do 
on his own behalf. A transaction entered into by one partner 
on behalf of the firm is binding on the firm and makers every 
partner liable, provided the following conditions are satisfiM : 

(a) The transaction is related to the normal business of the 
firm. If A and B carry on business as partners in a wine shop, 
a contract signed by A in the firm name to supply books would 
not be binding on the firm or B unless it is made with the 
express authority of B, for the supplying of books is not 
connected with the normal business of a wine shop. 

(£) The transaction must be an act ht qpttyjrag on business 


* Section R 

* Section 15. 
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in the ustmlway. SHLc seen above that wherf the act is not 
m any way partnership business, the act of the 

partner cannot bindS^kii' But the difficulty arises when tn 
act, though clearly rJH|B the business, is alleged by the firm 
as not falling within or implied authority of a single 

paitner It has been by the Privy Council in Bank of 

Australasia vs Brelliat 1 , that a partnei can pledge or sell or buy 
goods, contract or pay debts, draw, make, sign or indorse bills of 
exchange on behalf ol the firm foi carrying on business in the 
usual way 

(c) The tiansjQtion must have been carried out by^ the 
partner in the firm name 01 as a partner, contracting on that 
b lsis or in any other manner expressing 01 implying an intention 
to bind the firm" 

(d) The transaction must be one which the partner has 
utliu express or implied authority to execute If it is an act 
foi hidden by other pirtners and if the third person with whom 
the partner enters ini) the nansaction knows of the restric¬ 
tion the act will not bind the firm 

The liability in contract of the paitqeis is \ joint and several 
lubihtj whether the contract is executed by one partner or all 
of them together The result is th it in case of a breach of 
conti let, the third paity injuied can sue iny one partner, or 
ill the partners jointly , aud upon judgment if damages are 
rtahsed from any one partner, he is always entitled to get rateable 
contribution from his co-partners 

Partner by holding out : 

Any one who by words spoken or wntten or b) conduct 
repiesents himself or knowingly permits himself to be represent¬ 
ed, to be a partnei m a firm, is liable as partner of that firm to 
anyone who has on the faith of any such representation given 
credit to the firm, whether the person representing himself or 
allowing himself to be represented as a partner does or does not 
know that the representation has reached the person so giving 


•Bz. 
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oedit. This often occurs when a partner rdtiresbut nevertheless 
&$Ows himself to appear as if he still were a'* partner. 1 , 
v This is the rule of liability which is commonly known as 
arising out of the principle of ‘"holding out.” It rests on the 
principle of estoppel as laid down by S. 115 of the Indian Evidence 
Act which is as follows : “ When one person has by his declara¬ 
tion, act or omission, intentionally caused or permitted another 
person to believe a thing to be true, and to act upon such belief, 
neither he nor his representative shall be allowed, in any suit 
or proceeding between himself and such person or his representa¬ 
tive, to deny the truth of that thing.’* It was held in Mallow, 
March & Co. vs, Court of Wards 2 , “where a man holds himseli 
out as a partner, or allows others to do it he is then proper!) 
estopped from denying the character that he has assumed, and 
upon the faith of which creditors mav be presumed to have acted 
A man so acting mav be rightly held liable as a partner b\ 
estoppel/' 

It should be noted, however, that where after a partner’s 
death the business is continued in the old firm name, the conti 
nued use of that name 1 or the deceased partner’s name as a pari 
thereof shall not of itself mike his legal representative or hi 
estate liable for any act of the firm done after his death 
The same may, however, become liable if the legal representative 
becomes guilty of holding out. 

What acts amount to “holding out” depends on the facn 
and circumstances of ever) case. Such acts may be either positive 
or passive. The words “ knowingly permits himself to be 
represented” make it quite clear that conduct in order to amount 
to a holding out " may be passive. As name is used as a partnei 
by the firm BC in its business dealings. A comes to know of 1 * 
but does not take any step to stop the use of his name or to warn 
the public about it. A’s silence in this case will amount tn 
M holding out.” 

R«ihtchons on the powers of partners: 

Wc have seen above that subject to contract a partner is 
entitled to act on behalf Of the firm in all matters which arc 


* Section 28, 

*(1872) LJL PC. at p. 435. 

* Section 25. 







connected wkSt the busings and which are usual itft the canryflfl^ 
on of such business. But in the absence of any agreement of 
iis*ge or custom of trade to the contrary, the implied authority of 
paitiiu does not empower him to— 

(</) submit a dispute relating to the business of the firm 10 
liberation, 

(b) open a banking account on behalf of the firm in his oWtt 
name, 

(c) compiomise or relinquish any claim ot poition of a clairri* 
In the firm, 

(r/) withdraw a suit or proceeding filed on behalf of the firm, 
(t) admit any liability in a suit 01 piocceding against the 
h m, 

(j) acquire immoveiblc piopcrl) oil beh ilf of the fima, 

(;) tiansftr lmmmeihli piopuly belonging to the firm, and 
(A) enter into p.ntnuship on behalf ot the firm 1 

Tlu reason wfn a paitnei is not entitled to do the. above acts 
in the ibscncc ot agiecmeut oi custom is that a dishonest partner 
mv involve the firm ind his eopartncis in liability if he *8 
Unwed to act alone 

Minor as a partner : 

We have seen in couise of oui study of the law of contract 
that a minor cannot contract As partnership can be* created by 
contract alone a minoi cannot become a paitner in a firm fhjt 
with the con sent o f a ll, t he partners tor the time benj^ he may 
be ad mitted to the benefits of paitnership JlSuch minor has a 
nglft t<£such'*3i4re of the properly and oPthf' piofits of the^ firni 
dS ma yjl e agreed^on, and he may # have access to and inspect^ 
and copj£ any^of the accounts of the firm fjBut suth 
entitled to sue the partners for an account or payment gj; lu& 
''hire of the property or pi ofits of the firm, except when*^ 
scitis his connection with the firm, feuch minor is" not perso- 
udlly liable for the liabilities of the firm but his share in the busi* 
ness is liable for sudh itabtUthft, 
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• minor can becoma a partner i 

A minor admitted to the benefits of a partnership may, 
Within six months of his attaining majority, oj.^f Jjis potaiiyng 
* knowledge that he had been admitted to the benefits of partner¬ 
ship, whichever date is later, give public notice ^thartieTias 
"elected to become or that he has elected not to become a partner 
in the firm. If he elects to become a partner he will become a 
partner and if he elects not to become a partner he will cease to 
fa a partner. But if he fails to give such notice, he will become a 
partner in the firm on the expiry of the said six months. When 
a minor becomes a partner in the above way : 

(a) his rights and liabilities as a minor continue upto the 
date on which he becomes a partner, but he becomes personally 
liable to third parties for all acts of the firm done since he was 
admitted to the benefits of partnership, and 

( b ) His share in the property and profits of the firm after 
he becomes a partner shall be the share which was given to him 
by the consent of all the other partners at the time of his 
admission into the partnership business. 

When a minor elects not to become a partner ; , 

* 

(a) his rights and liabilities shall continue to be those of 1 
minor upto the date on which lie gives public notice, 

(b) his share shall not be liable for any acts of the firm done 
after the date of the notice, and 

(r) he shall be entitled to sue the partners for his share of 
profits when he severs his connection with the firm 1 . 

Registration : 

Registration does not create a partnership. It is the contract 
between partners which creates a partnership. Registration is 
only a concrete and reliable evidence of the existence of a partner¬ 
ship* When a firm is registered, the partners cannot deny the 
partnership to avoid liability. Thus, it affords protection to persons 
dealing wjth the firm* But the Partnership Act does not make 
registration compulsory. It pimply provides that an unregistered 
firm s^all suffer from certain which may be 

mentioned as follows ; 


1 Section 30. 
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(1) A^umegistenQd firm cannot sue any third party 0 
DisadvantaRstn enforce any chum arising out of contract and 
noiwegBtrttkm. 0 ^^ t h e sum D f R s . 100/-. 

5* w* f 

(2) A partner of an unregistered firm cannot sue his tsb* 
partners to enforce his rights as a partner excepting when he sues 
for the dissolution of the firm or for accounts. 

These disadvantages do not, however, attach to a firm Whose 
place of business is outside British India. 

Formalities of Registration : 

A firm must apply to the Registrar of firms for registration. 
Lach province appoints its own Registrar. The application for 
registration should be accompanied by the prescribed fee of 
Rs 3/- 3 , and it should contain a statement of the following 
particulars : 

(«) the firm name, 

(b) the place or principal place of business of the firm, 

( c ) the names of any other places where the firm carries on 

business, 

( d ) the date when each partner joined the firm, 

( e ) the name in full and permanent addresses of the partners, 

and 

(/) the duration of the firm. 

The statement must be signed by all the partners or by their 
agents specially authorised in this behalf. A firm name must 
not contain words like Crown, Emperor, Imperial, Royal and 
so on. 

When the Registrar is satisfied that the above provisions have 
been complied with he shall record an entry of the statement in 
» register, called the Register of Firms and shall file the WStO" 
ment, and this will amount to registration of the firfla* When 
the name of the firm is changed, or the place of business is 
changed or any one branch is closed or opened or any new 
partner is introduced or any old partner retires, all such changes 
must be notified (w'tfafc Registrar in a prescribed form and the 
Registrar wi^tfacn bote the changes in the Register of Firms 
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mi ptttiMnhip ; 

Unless a partnership is dissolved in the meantime a partner¬ 
ship will continue for whatever period of time is specified in tht 
agreement, or where the partnership is for carrying out a parti 
CUlar venture, until the completion of that venture. Where nu 
time is specified at all the partnership is said to be a partnership 
at will. In the case of a partnership at will, any partner can 
dissolve the partnership by giving notice to all the other partncis. 
This notice may be either oral or in writing. 

Reconstitution of a firm : 

A partnership firm is said to be reconstituted when any of 
the following, changes occurs : 

(1) Introduction of a new member : A new partner can onl\ 
be introduced if the contract of partnership provides for n. 
Otherwise all the partners must agree to the introduction of die 
ftew member. Thus, it an existing partner sells his share ill the 
partnership, the purchaser of his share docs not become a partner 
unless all the other partners agree. 

A new partner does not, in the absence of special agreement, 
become liable for the debts of a firm existing before he became a 
partner. He is liable only for those debts which have been 
incurred after he became a partner 1 . 

(2) Retirement of a partner : A partner may retire (/) it 
the contract of partnership allows him to, or (it) if all the othci 
partners consent, or (Hi) where it is partnership at will, if he gives 
notice of his retirement in writing to his co-partners 2 . 

(a) A retiring partner docs not in the absence of agreement 
cease to be liable for the debts of n firm incurred while he was 
* partner, 

(£) A retiring partner may still be liable as an apparent 
member of the firm in respect of all debts incurred, to old custo 
mers of the firm, even after his retirement, unless such old custo¬ 
mers have had actual notice of his retirement. 

(e) As regards new customer* ^omg tattipess for the first 
time with the firm after the retirement of <$« retiring member, 


* Section 31. 
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the reti rmg ^exonerated from all liability if he gmx a 

public notice 

(J) Ml the^^H^nree roles may be modified by spoqtal 
agreement betwedl^Hknei s or between customers and the 
partners. 

(3) Expulsion oFK^Ttntr A partner cannot usually be 
expelled unless the conUaol^partnership gives power to partners 
to expel an> one of them ^tJut even wheie such a power is given* 
such powei must be exerused in good faith 

The liability of an expelled ijoeinbei is iust the same as thit 
oi a retiring partner 1 

(4) Insolvency of a partner V paitner ceases to be a 
pirtnci as soon as he is adjudged an insolvent But the firm is 
not dissolved unless all the partners, or ill partners but one, are 
idjudgcd insolvents" As soon as a partner is adjudged an 
insolvent his estate is no longtr liable for iny act of the firm and 
lIn firm is also not liable for any act of such insolvent partner 
Ihcie is no need for either the insolvent partner or the firm co 
or public notice of the insolvency ot the partner 

(5) Death of a pirtner A paitatiship is dissolved by the 
rk ith ol a partner unless the. contract of partnership provides 
otherwise Where the putnership is not dissolved, the estate 
ri the deceived pirtnti is not liable foi the debts of the firm 
incurred liter his death But whue the partnership is devolved 
the estate of the deceased partner is li ible for the acts of the 
hrm done heforc his deith* 

Dissolution of a firm : 

Dissolution of a fiim means the end of the life of the firm 
When a fiim is dissolved, it ceases to function as a partnership. 

firm, is dissolved in the following ’svays 

(0 When the period faxed by the partnership agreement 
has expired, except that the putn<rs may withoir 
making any fresh agreement continue as a partnership 
at with 

(tt) On the ti 9 #tlu$i 0 i} of a particular transaction for whitl 

- .m .i rf u^'i n . . . . .« ■■■-'I - ■ — 

& 4 
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the partnership was formed, subject' to tile mm excep¬ 
tion as in (*). 

(Hi) In the case of a partnership at wijf, by a notice from 
any partner asking for dissolution^ 

(its) By the insolvency of all, or ail but one partners. 

(v) By the death of any one partner. 

(w) By the partnership becoming illegal, e.g., on the out¬ 
break of war. 

(vit) The court may dissolve partnership in the following 
cases 1 . 

(a) If any partner becomes a lunatic or permanently 
of unsound mind, not only the other partners but 
also the representatives of the lunatic may bring 
a suit for dissolution. 

(b) If a partner becomes permanently incapable of 
carrying out his part of the partnership contract, 
e.g., physical incapacity or exile, the court, at the 
instance of any othet partner, may dissolve the 
partnei ship. 

(c) If a partner wilfully and persistently commits 
breach of the partnership contract, the court may 
at the instance of any one paitner, dissolve the 
partnership. 

(d) If a partner becomes guilty of such misconduct as 
would prejudicially affect the business of the firm, 
the court may allow a dissolution. The misconduct 
need not be in course of the business of the firm 
It may be connected with matters outside the course 
of the firm’s business. Thus, in Carmichael vs 
Evans 2 , dissolution was granted by the court on 
one of the partners being convicted of fraud foi 
travelling in a railway carriage without a ticket. 

(d) At the instance of the other partners, if any partner 
transfers his interest in the firm to a third party, 
or allows his interest in the partnership to be 
charged for his own separate debts. 


1 Section 44. 

* (1904) t Cb. 486. 
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adissolution. 

tbhopini^^ court it is j ust^® 
to dissolve the partnership, the /critJirt 
dissolution. 

Effect of OiiBflhhon i 

The rights and obligations of partners • on;/tiissoIuti^ 
follows 

1. Notwithstanding the dissolution of a firm, the 
continue to be liable as such to third parties for any act 
any of them which would have been an act of the firm i£ ? 
before the dissolution, until public notice is given 
dissolution. 

Provided that the estate of a partner who dies, or-' l iVl^;v|s| 
adjudicated an insolvent, or of a partner who, not having befch 
known to the person dealing with the firm to be a partner, cettfo^- 
from the firm, is not liable for acts done after the date on 
he ceases to be partner. 

Public notice may be given by any partner 1 . 

In Pollock & Mulla’s Indian Partnership Act iUustratk)ns ^b 
given by summarising English cases on this point and it 
worth while reproducing those illustrations here. 

(a) A and B, partners in trade, agree to dissolve the partner 
ship and execute a deed for that purpose, declaring the partnersh^ 
dissolved as from 1st January; but they do not discontinue 
business of the firm or give notice of the dissolution. On. 
February, A indorses a bill, in the partnership name, to 
is not aware qf the dissolution., The firm is liable on the^ ^ 

(£) A bill isf on a firm in its usual: name|^tfife ; 

Company,and^^^ an authorised agent. A warlq 

a partner ill; the b^ knowledge of B, the : 

of the bill, and ceased to be so before the date of the WS$t. B 
^sue A, • hf 

persons in a 
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the survivors continue the business under the After¬ 

wards the firm becomes insolvent, A’s estate is liable to customers 
of the bank for balances due to them at A’s death, SO far as they 
Still remain due, and for other partnership liabilities incurred 
before A’s death; but not for any debts contracted or liabilities 
incurred by the firm after A’s death. 1 

2. On the dissolution of a firm every partner or his represen¬ 
tative is entitled, as against all other partners or their representatives 
to have the property of the firm applied in payment of the debts 
and liabilities of the firm, and to have the surplus distributed 
among the partners or their representatives according to their 
rights. 3 

This involves amongst others the right to account and to have 
a receiver appointed of the assets of the firm for the purpose of 
preserving the assets of the firm until accounting is completed and 
the assets distributed. 

3. After the dissolution of a firm the authority of each partnei 
to bind the firm, and the other mutual rights and obligations of 
the partners, continue notwithstanding the dissolution, so far a' 
may be necessary to wind up the affairs of the firm and to complctt 
transactions begun but unfinished at the time of the dissolution 
but not otherwise : 

Provided that the firm is in no case bound by the acts of i 
partner who has been adjudicated insolvent; but this proviso tdoes 
not relieve the liability of any person who has after the adjudication 
represented himself or knowingly permitted himself to be 
represented as a partner of the insolvent 3 

4. If a partner dies and the firm is dissolved any profit, 
secret or otherwise secured by the surviving partner or the 
representative of the deceased partner in course of winding up 
must be thrown into the common fund and share. 4 

5. Where a partner has paid a premium on entering into 
partnership for a fixed term and the partnership is dissolved before 
the term, he is entitled to recover his premium unless the dissolu¬ 
tion is due to death of one of the partners or to his own mis- 

---- ... ■ — 

1 Devaymes vs. Noble (1816) 1 Mer. 

Brices* cate (1816) 1 Men 622. 

^Section 46. 

a Section 47. ** 

4 Section 50* - 
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conduct of is in pursuance of an agreement containing no provi¬ 
sion for the return of premium paid- 1 

Application of the assets of a firm on dissolnton : 

In settling accounts of a fiim alter dissolution, the following 
rules shall, subject to agreement by the partners, be observed 4 }; 

(a) Losses, including deficiencies of capital, shall be paid first 
out ol profits, next out of capital and, lastly, if necessary, by the 
paitncrs individually in the propoi turns in which they were entitled 
to share profits. 

( b ) The assets of ihe firm, including any sums contributed 
bv the puitnus to make up deficiencies of capital, shall be applied 
n the billowing mannei and order 

(/) in paying the debts ol the firm to third parties, 

( u ) in pacing to each partner ratcably what is due to him 
1mm the rum 1m advances as distinguished from 
capital ; 

(///) in paying to each partner rateably what is due to him 
on account of capital ; and 

(tv) the residue, if any, shall be divided among the partners 
m the proportions in which they were entitled to 
share profits. 

Where theie are joint debts due from the firm, and also 
separate debts due from any partner, the property of the firm 
hill be applied in the first instance m payment of the debts of 
the firm, and, if there is any surplus, then the share of each 
pirtnei shall be applied in payment of his separate debts or 
paid to him The separate property of any partner shall be 
'i plied first in the payment of his separate debts, and the surplus 
bt any) in the payment of the debts of the firm.** 



CHAPTER W 

COMPANY LAW 

Indian Companies Act . 

In point of time partnerships preceded Companies. The 
forms of associations of persons for the purpose of doing 
business for profit were partnership firms. But with the Industrial 
Revolution when business became more complicated and far flung 
$nd liabilities attaching to business concerns went up by leaps 
&nd bounds, it was found that it was not possible to build huge 
business concerns with a few persons having unlimited liability. 
To build up a Corfipany like the Tatas would require so many 
millions of rupees as capital and involve so huge a liability that 
•i partnership of a few persons could not possibly undertake so 
a venture and so big a liability. That is why Companies, 
many people subscribing capital and sharing risks and 
liabilities in a limited Way, became a necessity in the modern busi¬ 
ness world. When many people associate themselves in a Com¬ 
pany two things stand out. 

^ l) The Company becomes a separate legal entity. Unlike 
f Partnership it becomes a person in the eye of law, separate in 
^Xptence from the people who are its share-holders. 

(2) Unlike a Partnership the people constituting a Company 
do not become responsible for all the liabilities of the Company 
Unless they agree to be so responsible. They are liable, usually, 
indy up to the amount of their shares or any other amount which 
they fix up by mutual agreement. 

A Company can, therefore, be defined as a separate %al person 
brought into existence by registration pr incorporation Under the 
Indian Companies Act of 1913 as amended by Act XXII of 1936 
and Act II of 1938, in, pursuance of several people agreeing to form 
themselves into a Company, A Company is also known as a 
ifofporation. 
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( 1 ) A Private Company cannot have more than SO members. 
But a Public Company can have any numbei of member*. 

(2) A Private Company must have in its articles restrictions 
on the rights of transfer of shares But a Public Company need 
uol have such restrictions. 

(3) A Private Company cannot invite the public to subscribe 
hr iny shares or debentures in the Company But a Public 
Company suffers from no such lestuctions. 

(4) - A Private Company can be formed by two persons 
w lure is a Public Company cannot be formed except by at least 
i\cn persons 

(5) A Private Company is not bound to issue a prospectus* 
i \ statement in lieu erf piospcctus, whereas in the case of a 

Public Comp my a prospectus or a statement in lieu ot a piospectus 
mu l bt issued 

(o) A Pnvate Company is not requned by the Indian 
C t mp inies Act to file its bal ince sheet with the Registrar It is 
iU) not required to hold the stilutory meeting and to deliver the 
stiUitoiy report to the Registrar But a Public Company must dp 
11 tlkse things 

(7) A Private Company can commence its business as soon as 
t s egistered or incorporated But a Public Company cannot 
ummcnce its business without obtaining a certificate of commence¬ 
ment irum the Registrar The Registrar will giant a certificate 
o 1 commencement only when the following formalities are com¬ 
plied with 

( 0 ) When shares amounting to the minimum subscription 
have been allotted. 

(£) When every director has paid for the shares he has 
taken 

(c) When a statutory declaration has been filed with the 
Registrar that the above conditions have been complied 
with. 

Apart frdhn all the provisions mentioned above or any other \ 
express provision contained in the Companies Act, a Private 
Company must conform to all the provisions enacted in the Com- 


or a statement in lieu of prospectus ste p ast. 
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panics Act. Thus, Lord Mcnaghten said in Trevor Ps. Wilhworth- 1 
“the company was a family company. But if the family company, 
whatever the expression means, does not limit its trading to the 
family circle ahd if it takes the benefit of this Act, it is bound 
by the Act as much as any othei company It can have no special 
privilege or immunity.” 

Partnership and Company : 

Partnerships and Compinies arc both toims oi business orguu 
sation in which several people uc issoci.ited foi the pmpos of 
carrying on business tor piofit But, the^c aic ctilain fundimcnt.it 
differences between these two type s of business oiganisations which 
may be enumerated as follows 

(a) A part iui ship oi i lum has no sep.u itc lcgil lmsIciui 
apart from the p utiles A film simply meuis the 
paitners who constitute it 1 hcieforc, putntis tin 
contract only between thcmscl\c< md ciunot contiact 
with the firm is such Let us l i 1 c. an illustialion A, 
B and C aic panncis ot the fit in, Mai lm 6c Co. Mai tin 
& Co. is not i distinct peison in the eye of law A, h 
and C can make any contract subject to the Partnu 
ship Act, and m iKe anv iriangement between them 
selves. But A ui B or C cmnol make a contract 
between him.elf on the one hand and the Firm Mirtin 
& Co. on the othei, as Mai tin &. Co is not a separate 
person . 

But a company is a distinct being, a separate legal 
person. It has an independent existence apart from the 
shareholders who constitute it. Consequently, any share- 
holdei can make n contract between lumself on the one 
hand and the company on the othei, as the company has 
a separate existence in relation to him. This point was 
finally decided in Salomon vs. Salomon/* 2 The facts of 
the case were as follows : Salomon had a boot business 
Latei on he formed a company named Salomon & Co. 
with only seven members, namely himself, his wife, 
his daughter and his four sons, and with a capital of 


1 12 A.C. 419 at 434, 
® <1897) A.C 22. 
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£40,000. To this newly formed company, he sold his 
old business for £30,000. The company instead of 
paying Salomon in cash, gave him 20,000 fully paid £1/- 
shares and £10,000 in debentures, txf Salomon lent 
the company £10,000. Apart from Salomon’s 20,000 
shares, his wife, daughter, and sons took only one share 
each. Subsequently the company was wound up. The 
assets of the company were valued at £6,000 out of 
which to pay £10,000 due to Salomon and secured by 
debentures and a further £7,000 due to unsecured 
creditors./The unsecured creditors claimed that 
Salomoiy & Co. was really Salomon himself as he held 
most of shares. Therefore, Salomon could not owe 
to Salomon himself. As such the unsecured creditors 
should their £7,000/- first. But the court held that 
SalomoiT & Co. was separate from Salomon and there¬ 
fore, Salomon could recover from the company’s assets. 
“ Once a company is incorporated, it must be treated 
like an) other independent person, and the motives of 
those who promoted it are n relevant.” 1 

( b ) A partner cannot translei his share without the consent 
of his co-partners. But in a company there is no restric¬ 
tion as regards the transfer of shares. 

( c ) Each partner is an implied agent of the partnership for 
the purposes of the firm’s business and he can bind the 
firm and his other partners by his acts related to the 
normal business of the firm. But a shareholder of a 
company is not an agent of the company. A company 
acts through its directors. 

(</) The liability of each partner for the debts of the firm is 
unlimited, i.c. a creditor of the firm can sue any one 
partner or all the partners jointly for the realisation of 
his claim. But the liability of the shareholders in a 
company is generally limited unless the shareholders 
choose to form an unlimited liability company. 

(e) Partners may make any agreement between themselves 
regarding the conduct, management or constitution of 
the partnership. But the Companies Act does not allow 
certain arrangements to be made between the share* 


1 Topfcwuu's Company Law, 9th ecU p. & 



136 


commercial law 


holders of a company, e.g. a company cannot buy the 
shares of the members. 

(/) In a partnership, in the absence of any agreement, each 
partner is entitled to take part in the management. But 
in a company, the management is generally carried on 
by the directors only and a shareholder has not any right 
to take part in the management of the company simply 
because of his membership. 

(g) The object of a company can only be altered by a special 
procedure subject to confirmation by the court. But 
the object of a partnership can be changed by agreement 
between all the partners. 

Formation of Companies : 

Steps in the formation of a Company : 

In studying Company Law we should be clear about the 
different stages which are necessary for the formation of a company. 
In the first stage a few people known as promoters get together 
to form a company. The function ui a promoter is that of “ one 
who undertakes to form a company with reference to a giver 
object and to set it going and who further the necessary steps 10 
accomplish that purpose.” 1 

In Lhe second stage the piomoler or promoters, when they 
decide on forming a company, must fi\ up five things, (a) Qhjctt 
or purpose for which the company is to function, (h) The name 
of the company, (r) The place where the business of the company 
is to be carried on. ( d ) How far each member undertakes to be 
responsible for the liabilities of the company. ( e) The amount of 
capital necessary for successfully carrying oil the business of the 
company. The promoters incorporate their decision “on these five 
points in a document called the Memorandum of Association. In 
the third stage the promoters have to decide how the business of 
the company is to be carried on. Arrangement has to be made for 
the appointment of directors who will conduct the business of the 
company, the division and allotment of shares, meetings of share¬ 
holders and all other things necessary for the internal administra¬ 
tion of the company. These arrangements are embodied in a 
document called the Articles of Association . In the fourth stage 


1 Twyemss Grant (1877), 2 GPJtX 541. 
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the promoters have to get the company registered by the Registrar 
of joint-stock companies after submitting information ^regarding the 
Memorandum, the Articles, the names of directors and so on. In 
the fifth stage a private company can commence business as soon 
.is it is registered. But a public company have then to issue a 
prospectus inviting the public to subscribe for shares. They can 
commence business only after a few more formalities have been 
complied with. We shall now discuss each of these stages in 
ikuiL 

Promoters s 

In the case of a public company at least seven persons and in 
the case of a private company at least two persons are necessary 
to form a company. We have seen before that the few people who 
form a company for a given object in the very first stage and set 
it going are known as promoters. 

Memorandum of Association : 

This document is the primary constitution, the framework 
\\ithm and inside which the company has to function. It defines 
the object and limits the power of the company. The shareholders, 
'.vcn if they are unanimous, cannot authouse an act which goes 
beyond the object or powers granted by the Memorandum. 1 Accord- 
ng to the Indian Companies Act, the memorandum must contain 
the following". 

(a) The name : The Company may choose any name, pro¬ 
dded the following rules are complied with. 

(r) The name must be legibly shown on every place of busi¬ 
ness and every document issued by the company. 

00 The name must not contain, without sanction in writing 
from the Governor-General in council, words such as 
Royal, Imperial, Federal, State, etc. 

(«*) The name must not be identical with, or too closely 
resemble, the name of any other Company or Firm, nor 
may such a name be chosen as is calculated to mislead 
the public into confusing it with that of an existing 
business. In the first case the Registrar may refuse to 
register the company, and in the second, the person or 


1 Ashbury Railway carriage Co. v* Riche (1875), L.R. 7 H.L.P. 672. 
a Section 6. 
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company who is prejudiced may sue for an injunction 
restraining the Company from using such a name. In 
Societe Panhard ct Levassoi vs . Panhard Lcvassor Motoi 
Co. Lid 1 , a well-known French Company which was 
not registered in England but whose cars weic used 
in England wanted to have itself registered in England 
An English Company registered itself with only seven 
meinbeis and with a name which was likely to mislead 
the public into confusing it with that of the French 
Company, foi the purpose of pi eventing the French 
Company to legister itself in England. The French 
Company sued the English Company and the Coml 
restr uned the English Company fiom using the mmr 

(iv) The word limited ’ must be used as the last woul of tin 
name H am office] ol the Company makes a conti a.t 
on behalf of 1 hr tompiny without the word “limited 
he wull be held liable on the contract personally and the 
Company will not be bound by such contract Thus m 
Atl ins & (V) Ltd vs Waiclle” A, B and C, the duct 
tors of the South Shields Salt Water Baths Co Limited 
accepted bills thus —“Accepted A, B and C, directois 
of S Shields Silt Watei Baths Co” The Couit htP 
that A, B and C , wltc personally liable on the bill is 
they signed without using the word “Ltd” 

If a Company, which has been alicady registered under a name 
wants to change its name, it can do so by passing a special resolu 
tion to that effect and by obtaining the sanction of the local 
government for the change The Company must send a copy ot 
]the special resolution with the sanction of the local government 
to the Registrai so that the Registrar can issue a certificate noting 
j the change. 

( b ) Registered office The memorandum must mention the 

registered office and the province in which the office is situated 
so that all communications to the company may be propetly 
addressed. f 

(c) Objects : This clause contains a list of the business and 
acts which the company has powei to transact. Any business mav 


* (1901) 2 Ch 513. 

* (1889), 58 L J.Q.B. 377. 
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be included which is not illegal or against public policy, tig. 
restraint of trade, and the effect of the enumeration of the objects 
fn this clause is that “ the company cannot do anything outside 
the powers given in the Memorandum—anything so done becomes 
nltw tnvcd and the Memorandum cannot be^ch ringed without leave 
of the court. If arTact is~cfone WThc directors which* Ts' 'ultra 
vne< f it is void. The company cannot make it valid, even if 
cvcjv member assents to it." J In Ashbury Railway Carriage Co. 
vr. Riche 1 * 5 , the memorandum of the company gave the power to 
m ike and sell railway carriage*. The company bought a railway 
Lon'rssion winch power was not given in the memorandum. It 
was held that the purchase was bad. 14 If every shareholder had 
Ik tu in the room and if every shareholder had said, ‘that is a 
contract which wc authorise the directors to make,’ it would lie 

The powers contained in the memorandum should not be 
interpreted strictly. A company lias implied powers to do the 
billowing acts which are not, or need not be, stated in the objects 
clause. 

(/) Power to do am act which is fairly incidental or neces¬ 
sary to the objects staled in the clause. In Foster vs. 
London, Chatham and Dover Railway (}p/\ it was held 
that it was within the implied powers of a Railway 
Co. to let out arches on which the' railway was erected, 
as being fairly incidental to the powers of the Railway 
Co. This does not, however, mean power to do other 
business which can be conveniently combined with the 
company’s business. Thus, it was held in Attorney- 
General vs. London County Council (1902) A.C. 165 
that the County Council could not run omnibuses to 
feed the tramways where its Memorandum contained 
power to run tramways only. 

(ii) Any acts permitted by the Companies Act, e.g. to alter 
its name or its articles, to reduce its capital, etc. 

(hi) Powers to appoint servants and agents to carry out its 
business. ' 

* t*. beyond the powers of. 2 Topham’s Company Law 9th ed., 0 . 27. 

• 0875), L.R. 7 H.L.P. 672. 

Per Lord Cairns, L.C. 

B (189$), 1 Q.B. at p. 711, 
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(w) Power to borrow m the case of tiading companies. 

(d) A clause stating that the liability of members is limited 
whether by shares or by guaiantee 11 the liability is limited by 
shares, no member can be called upon to pay more than the nominal 
amount of his share or so much thereol as remains unpaid. Where 
it is fully paid up the member’s liability is ml. If the liability is 
limited by guarantee, each shareholdei undertakes to meet tht 
debts of the company uplo a specified sum, eg. Rs. 50/- or 
Rs. 100/- and so on, mcspeetivc ol the amount of shares he takes 

(e) Capital clause - 1 his clause states the amount of capital 

which the company is authomed bv iU memorandum to raise, tht 
numbn of shaics into which it is divided mcl the value of each 
share 1 he comp my cinnot alltt tins shire capital unless it is 
authorised by its Ai tides and allowed bv the court to do so That 
is why it is known is Authorised tipit.il’ It is also known as 
Registered or Nominal capital (A/Z?— Let us mticipatc heit i 
few things which tomes after the company is tegistered or man 
puriled The wftolc of the anlhoustd capital is not usu ills offert J 
to the public loi subscnption 71 k portion ol this capital which 
is actually offered to th^ public is known as hsiud capital Ihc 
portion of the issued capitil which his been actually liken up b} 
the public and allotted is cillcti the Subset/bed capital And tie 
portion of the Tubscubel capital which is actually paid up by iliosc 
who have taken them is known u ihc Pail up capital The per 
tion of the sub n/bed t ipttal which tcmaiu unpaid is known as 
the uncalled capital wh eh the shucholdtis cm he called uj on 
to pav whenevet occasion anscs) 

Where capital has been divided into diffaent classes of shaics, 
the rights of the different classes need not be set out in the 
memorandum They can be set oul in the Articles But whert 
such rights arc set out in the memoiandum and no provision is 
inserted for altering these rights, no alteiation can subsequently 
be made without the consent of the court. 

N.B .—The classes of shares which the memorandum m tv 
contain are the following — 

(f) Preference shares — The holders of these shares enjoy 
preference over all other shares in respect of participa 
tion in the dividend or the assets of the Company in 
cave of winding up or both. They also have a prioi 
claim to dividend at a fixed rate determined by the 
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memorandum or articles before any dividend is allowed 
on any othei class of shares. 

(») Ordinary shares— The holders of this class are entitled 
to dividend out of net profits after the payment of 
dividend on the preference shares. 

(in) Deferred shares —The holders of such shares are entitled 
only after other classes of shares have earned certain 
rates of dividend as per terms defined in the memo¬ 
randum or the articles.* 

(/) Association and subscription clauses : These clauses 
contain a statement of the desire of persons who signed the memo¬ 
randum, i.e. the promoters, to be formed into a company and it 
contains an agreement to take at least one share each. There 
must be at least seven subscribers in the case of a public company 
and two in the case of a private company 1 . The agreement 
to take shares contained in this clause is absolute and binding even 
though the company never commences its business, and it cannot 
he set aside on the ground of misrepresentation. 

Alterations of the Memorandum 2 : 

(1) The name : We have seen before how the name of a 
company may be changed. 

(2) Registered office : We have also seen before how the 
registered office of a company may be changed. 

(3) The objects: The objects of a company can be changed 
only if the following conditions are complied with : 

( 0 ) The alteration must be passed by a special resolution of 
the company. 

(b) Notice must be given to every debenture-holder or other 
persons affected by the change. 

(c) Every creditor who objects must be paid off or his debt 
must be secured to the satisfaction of the court. 

(d) The alteration must be sanctioned by the court upon a 
petition duly presented. The court will sanction the 
alteration only if the alteration Is necessary to enable the 
company— 

* For a detailed study of different classes of shares see post. 

1 Section 5. 

* Sections 11 and 12. 
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(V) to carry on its business more economically or more 
efficiently ; or 

(it) to attain its main purpose by new or improved 
means ; or 

(i'/V) to enlarge or change the local area of its operations. 
Thus, in Re. Indian Mechanical Gold Extracting 
Co., 1 a company which had power to work certain 
patents in India only were allowed by court to 
work eslewhere and the memorandum was changed 
accordingly ; or 

-(iV) to carry on some other business which may be conve¬ 
niently combined with its own ; thus, in Re Patent 
Tyre Co. a company manufacturing tyres was 
allowed to change its memorandum so as to 
enable it to carry on trust and finance business. 
The new business need not be similar, on the other 
hand similarity of the new business is not necessarily 
a ground for sanction, particularly if the new busi¬ 
ness conflicts with the old. Thus, in Re Cyclists 1 
Touring Club, 2 the club was registered as a Co. 
with the object of promoting and asserting the use 
of bicycles and tricycles on the public roads. The 
Co. proposed to alter its powers by including all 
tourists including motorists. It was held, as one 
of the objects of the Co. was to protect cyclists 
against motorists, the alteration cannot be allowed : 
or 

(f')'t.o restrict or abandon any of its objects; or 

O’) to sell its undertaking; or 

( vii) to amalgamate with any other company or body of 
persons. 

Rut no alteration can be made which increases the liability of 
any member to contribute to share capital or otherwise to pay 
money to the company. 

(4) Rights of different classes of shares : If class rights are 
set out in the memorandum, no alteration can be made in ..such 

1 (1891) 3 Chv 538. 

^(1907) 1 Ch/269. 
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class rights except on petition to the court, or unless such alteration 
is provided for in the memorandum. 

Articles of Association : 

These are internal regulations, which determine the rights of 
members as such and regulate the transfer of shares, the conduct 
of meetings, the appointment of directors and other similar matters. 

Difference between Articles and Memorandum : The articles 
of a company regulate the internal management and working of 
a company. The rights of members as against the company, os 
the relations between members, or appointment oi directors, or the 
method of voting and such other questions of internal administra 
turn arc all settled by the articles. But the Memorandum define'- 
the fiamework within which the articles arc to function. It 
determines the relation between the company and the outside world 
bv defining the powers of the company as to what things it can 
do and what it cannot do. The articles are subject to the memo- 
uindum. If they offend any clause in the memorandum they are 
v'»id to that extent. 1 The articles can he altered by a special resolu¬ 
tion, but the memorandum can be altered only under conditions 

have mentioned above. 

Registration of Articles : 

Unlimited liability companies and companies limited by 
guarantee must regislei theii articles. Limited liability compaiiie* 
may register their articles. If they do not register, a set of Articles 
contained in Table A of the First Schedule of the Indian Com¬ 
panies Act will be deemed to apply to them. Certain regulations 
contained m Table A are applicable to all companies, e.g. the 
method of deciding questions at geneial meetings depositing proxy 
forms, business to be managed by directors and so on.“ 

Alteration of Articles 3 s 

A company can alter any clause in its ai tides by a special 
resolution, provided— ^ 

(a) the altered articles are not illegal, i.e. contrary to any 
statutory provision, 


Ashbury Railway Coach Co. vs. Riche (1875), L.R. 7 H.L. 672. 
* Section 1,7. 

3 Section 20. 
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(b) the alteration does not seek to increase the liability ot 

the shareholders, 

(c) the alteration does not conflict with the memorandum 

( d ) the alteration is not a fraud on the minority and is 

made bonaflde and in the interest of the company as 
a whole. Thus in Brown vs . British Abrasive Wheel 
Co. 1 , the majority of the shareholders passed a special 
resolution altering the articles so as to enable nine- 
tenths of the shareholders to buy out any other share¬ 
holder. It was held that the alteration was void as 
it was a fraud on the minority. But in some cases 
the majority can even alter the articles so as to be 
able to exclude the minority where this is done bona- 
fide for the benefit of the company. Thus, in Side 
bottom vs. Kershaw, Leese & Co.,“ the articles were 
altered in such a way that the directors could require 
any shareholder who was competing with the com¬ 
pany to transfer his shares at their full value. It was 
held that the alteration was valid as it was for the 
benefit of the company as a whole. 

Registration : 

The Memorandum and the Articles (if any) must be signed 
by at least seven persons in the case of a public company and two 
persons in the case of a private company, each of whom must 
subscribe at least one share of the company. Then they have to 
be filed with the Registrar of Joint-Stock Companies along with 
the following particulars: 

(a) A list of persons who have agreed to act as directors. 

(b) The written consent of those whose names have been 
given as directors as per above, that they have so agreed 

(r) A statement as to the address of the Registered Office. 

(d) A contract of directors to take qualifications shares, i.e. 
the minimum number of shares, which according to the 
articles a director must take, where they have not 
subscribed to the memorandum. 

(e) A declaration from an advocate, attorney or pleader that 

i (1919) l Ch. 290. 

* (1920) 1 Ch. 154. 
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the provisions of the Indian Companies Act have been 
complied with. 

The Registrar, after he is satisfied that all the requirements 
have been complied with and the prescribed fees have been paid, 
enters the name of the company in the register and issues a certifi¬ 
cate of incorporation. The company comes into existence as a 
legal person from the moment the certificate of incoij‘oration is 
issued. 

Prospectus : 

A private company can commence its business immediateh 
uftci it is incorporated. But a public company h^s to issue i 
piuspectus inviting the public to subscribe to shares in order to 
i.usc the minimum subscription without which it cannot commence 
business. The Indian Companies Act defines a prospectus as “any 
prospectuSj notice, circular^id vertisement or other invitation, offer¬ 
ing to the public for subscription of purchase any shares or debeiv 
tinis u£ 4 company, but shall not include any Irade advertisement 
which shows on the face of it that a formal prospectus has been 
prepared and filed.” In order to be an offer to the public it must 
be an offer to any person who chooses to come in and take the 
share. And, therefore, 1 private offer to friends does not make the 
document a prospectus. The prospectus is usually issued imme¬ 
diately after the incorporation of the company. It must be dated 
and signed by all persons named as directors or their authorised 
agents. 

A copy of the prospectus must be filed with the Registrar 
beiore it can be issued in order to prevent the public from being 
misled or defrauded by the optimistic picture generally portrayed 
by a prospectus. Section 93 of the Indian Companies Act requires 
that every prospectus must contain the following facts: (1) The 
contents of the memorandum with names, descriptions and 
addresses of signatories, and the number of shares subscribed for 
by them. (2) The number of founders’ shares, if any, and the 
nature and extent of the interest of the holders in the property 
and the profits of the company, (3) The number of redeemable 
preference shares intended to be issued together with the date 
and proposed method of redemption. (4) The number of shares: 
(if any) fixed by the articles as the qualification of a director^' 
and any provision in the articles as to the remuneration of thd 

10 
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directors (5) The names, description and addresses o£ the duec 
tors, manager, and managing agents together with their remuntr i 
tion and terms of appointment (6) The minimum subscription 
required for allotment and the amount of shaic money pavablt 
on application and illotmcnl (7) The number and amount I 
shares and debentures issued within the two preceding veus 
(8) If any part ol the issue is underwritten, llit names ut tin 
underwriters (9) Names and lddresses oi vendors of ans pu> 
perty purchased or icquired by the company (10) If the pi opt r v 
was purchised within two years o! the issue ol tilt prosper is 
the history of all previous transfers of the pi ope ty, md if lli 
property purchased is a business, the piofits md the hairnet slice 
(11) A statement about the pieliminaiy expenses (12) III 

amount pud to mv piomoUr within the two pieLtding yens ml 
the considerition foi mv such pivment (13) Tin mines ml 

addresses of the uichtors (it mv) <fl the Comp my (Hi lb 

dates of in cl putics to iver) nutcriil eontriet (IS) Putuil 
regarding th( nature ind extent of the inteiests (I the diu u 
in the promotion of the ( ompanv oi in the propci tv put 
to be acquired by the C omp ins (P>) The rights ot votiru * 1 
the rights is to eipitil md dividend Pt iched to e uh cl ss i 
shares (17) li the uticks impose my restrictions on the nj 
of members to ittend, spe ik ( i \ *tc in meeting oi to li msl i 
their shares, i st itement ihout such icsti unions (IS) l r \ 
Company issuing piospcelus h is e irncd on business he fori i iep 
of the audit oi itgirdin^ protits and dividend foi three preeedin^ 
financnl ye irs, md a import if the proceeds of the issue of sh n 
are to be applied in the purchase of any business 

Statement in lieu of Prospectus : 

\ Public Companv cinnot lllot shires unless it files v\ 
the Registrar tithei \ piospcelus or i stitennnt in liei ol 
prosp efus A comp m\ may choose either to issue l piosputi 
or i st itement in lieu ol piospectus A statement in lieu ot pu 
pectus must be signed by cvciv person named oi proposed * 
director or by his agent authorised in writing It must be in » 
prescribed form and contain almost all the particulars set out 
above 

Underwriting Underwriting is a contract whereby ccrtim 

people known as undei writers agree to take up a number of 
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shares ofthe cditfpatfyif theissue is not fullysubscribed^ 
tkm of the payment of a Certain commission; Coiilm^ 
underwriting must be allowed by the articles and as we have seen 
before, the prospectus must disclose the rate of the underwriters- 
commission. 

Allotment of Shares : 

After the issue of the prospectus, the Company sends applica¬ 
tion forms, each of which must be attached with a copy of the 
prospectus, to intending subscribers. In due course these applica¬ 
tion forms reach the company from those who intend to become 
shareholders. Then the company proceeds to allotment which 
means the distribution of shares among the applicants. Such 
allotment shows that the Company has accepted the offers of the 
applicants. As the Company is the acceptor in every case, the 
Company has the right to refuse allotment in particular cases. 
The applicant whose offer is rejected gets in due course a letter 
(jf regret. Those to whom shares are allotted are intimated of 
such allotment by Letters of allotment . No allotment can, how¬ 
ever. be made unless the minimum subscription has been subs¬ 
cribed and the amount due on application, which must not be 
less than 5% of the nominal value of the shares, has been paid 
in cash or by cheque which the directors have no reason to 
suspect 1 . 

N.B.—Minimum Subscription : It is the minimum amount 
which, in the opinion of the directors, must be raised by tbe 
i-^ue to provide for— 

(a) the purchase price of any property purchased or to be 
acquired ; 

(£) preliminary expenses ; 

(c) underwriting commissions ; 

(d) repayment of money borrowed for these purposes ^ 

(e) working capital. 

Commencement of Business : 

A Public Company cannot commence business even after the 
'Hares have been allotted. In order to be able to commence Wsi- 
ncss > the Comnany must file with the Registrar a duly verified 
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declaration of the secretary or one of the directors in a prescribed 
form to the effect that shares to an amount not less than the 
minimum subscription have been allotted and that every director 
has taken and paid the amount due on application and allotment 
of his share. On this the Registrar giants a certificate for com¬ 
mencement which entitles the Company to commence business 
forthwith. 1 

Liability for Statements in Prospectus : 

“A contract to take shares is governed by the same rules ,is 
other contracts.”” Therefore, for untrue statements in the pros¬ 
pectus, liability is on the company in the first instance under the 
general law of contract. 

If a person who subscribes for shares proves— 

(/) that there is an untrue statement in the prospectus, md 

( 11 ) that he was induced to take the shares in reliance upon 
it, then he is entitled to set aside the contract on the 
ground of misrepresentation? If he can prove that the 
mis-statement was deliberately made or made rcckles 1\. 
' he will be entitled not only to avoid the contract hut 
also to dam iges Irom tin company on ihc groun l of 
fraud? 

In order, however, to obtain rescission of the contract he must 
bring his action as soon as he learns the untruth of the statement 
and in any event, before the winding up of the company. If after 
discovering the truth he docs some act such as attending a Com* 
pany meeting or accepting dividend, which shows an intention, or 
in the language of law, election to keep the shares, he cannot 
subsequently rescind. 

Apart from liabilit\ under the general law of contract, a 
special liability attaches to all persons who were directors of the 
Company when the prospectus was issued, persons who had 
authorised the use of their names as directors in the prospectus or 
as having agreed to become directors, promoters, and all those who 
had authorised the issue of the prospectus. Under section 100 of 

% Section 103. 

2 Topham’s Company Law, 10th Ed., p. 49. 

3 See ante * Law of Contract.* 

♦See ante ‘Law of Contract*’ 
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the Companies Act all such persons become liable to pay compensa¬ 
tion to any one who subscribes for shares on the faffch ot a pros¬ 
pectus ioi damage sustained by reason ot any untrue statement in 
it 

Hut any oi the above peisons may tscape this special liability 
it ht >uccecds in establishing one of the following six defences ; 

(J) that he believed the untiue statement to be true from 
the time, ot the issue of the prospectus down to the allotment of 
share. > and that he had reasonable giounds tor that bclitt , 01 

(2) in ease ot a directoi, that he vvithdiew his consent vo f 
n<lutiK i dnector before the piospectus was issued and that in fact 
i! n is issued without hio knowledge or consent; 01 

( ) thit the prospectus wis issued without his knowledge or 
ui sc it iiicl that as soon as he became aware ot it, he give public 
notic c >( the tael th it he had not consented ; or 

{ 1) that ilthough eonsented to the issue of the prospectus 
lit \ ithdiew his comtnl to it befoie shares weie allotted and gave 
t. s< i] hit public notiec ot th it fact ind with leason for it ; oi 

(5) that he made the statement upon the authority of an 
expci l whom he had leasonable giounds foi believing to be com¬ 
petent ; or 

(h) that the statement was a corieet copy of an official 
in uincnt 

Capital : 

We have seen beloit that the total capital of a company is 
used in four different senses, namely (1) Nominal or Authorised 
^ipthl (2) Issued capital , (3) Subscribed capital and (4) Paid-up 
capital Sometimes the phrase debenture capital” is used to 
denote the amount borrowed by the company and secured by 
debentures But the capital of a company should not mean 
bon owed capital. 

We have seen before that the capital of a Company is generally 
dnided into— 

(1) Prefeience shares ; 

(2) Chdinary shares ; 

(3) Deferred shares. 

may be provided either in the memorandum or m the 
Glides But it is more convenient to provide for power to divide 
CapJt, l into different classes with special rights m the articles, 
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as the articles can be changed by only a special resolution, with¬ 
out leave of the court. But if the different classes and their rights 
are fixed by the memorandum, they cannot be altered without the 
sanction of the court, unless the memorandum itself provides tlm 
they may be altered in some particular manner. 

Let us now study the different classes of shares : 

(1) Preference Shares : 

The holder of these shares is usually entitled to a fi'fcd rati 
of dividend, say, five per cent, before any dividend is paid on tin 
ordinary shares. But in such a cast, unless the articles cxpicssh 
provide, he cannot get mou than five per cent., however prosperous 
the company might become. 

Cumulative and Non-cumulative : 

Preference shares ir i\ In either < it initiative non* umiilativt 

In case of cumulative prefcrmti.il shares, if the company is not able 
to pay the fixed dividend in any vear owing to profits being in 
sufficient, the deficienty L made up out of the piofits of the subsi 
quent years. Preferential shares arc always deemed to be cumuli 
five unless they arc made non-cumulative by express provision 
or by any language which is sufficiently clear, c.g. if the articles 
provide that preference shares shall be entitled out of the net 
profits of each year to a preference dividend of, say, ten per cent 1 , 
Tn the case of non-cumnlative preference shares, if dividend is 
not paid in any one year, the deficiency cannot be carried forward 
as a charge on the profits of the succeeding years. 

Preference shares can also be either—(/) Preferential as to 
capital, or (//) TV 'on-preferentia/ as to capital. Where they are 
made preferential as to capital, on the dissolution or winding up 
of the company, if any surplus assets of the company is left after 
meeting all the debts, it must be applied first in paying off the 
holders of these shares. But where they are non~preferentiai, their 
holders are paid off equally with the holders of ordinary shares. 

Redeemable Preference Shares ; 

Generally a company cannot pay back the capital subscribed 
by shareholders without the sanction of the court. But by 


* Staples p. Eastman Photo Co. (1896) 2 Ch. 303- 
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Sec. 105 (B) of the Companies Act a company can, if the articles 
w provide, issue preference shares on condition that they may be 
adeemed out of a “capital redemption reserve fund,*’ created out 
oi profits for this purpose or out of the proceeds ot a fresh issue 
ol shaies or out of the sale proceeds of any proper!} of the 
company. 

(2j Ordinary Shares : 

The holder of these shares is entitled to dividend uul »t the 
ncl profits of the company after the fixed dividend on preference 
‘hius has been paid up. 

l sj Deferred Shares or Founders’ Shares : 

Hit holder ot these shares is usually entitled to share profits ' 
dm the dividend on ordinal) shaies amounts to more than a 
iixul amount, e t; the dtluiul shaies may be entitled to half of 
the ]unfits aftei a dividend ol eight per cent, has been paid on 
tin ordinary shares. 

Reserve Capital -When shareholders subscribe to shares lhey 
aii usually required to pay onlj a portion of the full value of 
tinu shaies, c.g A subscribes to twenty Rs. 10/- shares in the 
India Steel Coronation. He will not have to pay Rs. 200/- 
sir.uglit way. He will probably be required to pay only Rs. 5/- 
on each share, i.e. Rs. 100/- in all. The portion ol the subscribed 
capital which is not paid up is known as ‘ uncalled capital.’ When 
a company by a special resolution declares that this uncalled 
capital shall not be capable ot being called up except m the event 
of and for the puipose of the company being wound up, this un¬ 
called capital becomes the Receive Capital ot the company. It 
cannot he called in except on winding up. 

Stock : 

When shares are fully paid up they may be turned into stoch^ 
When the capital of a company is consolidated into stocks, it is 
no longer divided into equal parts or shares, but it may be divided 
mlu any amounts. Thus, it would be possible to hold Rs. 5/8/- 
f, f stock where the shares originally were of Rs. 100/- each. The 
chief points of difference between stocks and shares may be 
enumerated as follows— 

(*) Shares may be fully or partly paid up. But stocks must 
be fully paid up. 
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(b) Shares can be issued and transferred only in terms ot 
complete and indivisible units of the capital, c.g, a capital 
of Rs 1,000 can be divided only into 1,000 Re. 1/- shaies 
or 200 Rs 5/- shares, or 100 Rs 10/- shares, and so on 
And a share cannot be bought and sold in fractions It 
it is ot Rs. 5 , hdf of it ciniiot be sold foi Rs 2 ’s 
But stocks miy be issued md 1i msleried in turns of 
any amount 

(<) Shares are distinctive!) numbered But stocks bear no 
such numbers 

Capital oi i comp my m ly b“ Itcred in tht following wiys 
fl) By inucising the Authorised eaptil of the comp ms 
(2) By diminishing the \uthoristd cipital of the conip ill) 
(?) By c ) isohd'ting existing shires 

(4) By subdividing existing, shins 

(5) By ie mganism^ exiting cl issts ot shoe*- 
Let us study c ich of these 

Increase of Capital : 

Lvtn company, it luthonscd hy its utides, subject howtvei 
to iny conditions in the irtidfs, may lncrcisL its twmtmi 1 m 
< 4 &thou>ed capital by i resolution ot the comp my m a annual 
meeting If, hovuver, the ji tides oi the comp my do not tulhoiisc 
such an inert ist the company miv liter its utides by i sptuil 
resolution to enable itscH to do so Tht ntvv cipital miv be 
divided into preference, ordinary oi dclerud ‘harts, provided it is 
not contrary 1o the memorindum If i* is, the memorandum may 
be altered by sanction of the court 

Reduction or Diminution of Capital : 

A company may reduce its share capital by a special resold 
tion, provided it is authorised by the articles, subject to confirm j 
tion by the court Reduction is mainly effected in the following 
three ways 

(a) Return of paid up capital to the shareholder on the 
ground that it is not required for the company’s pur¬ 
poses. 

(b) Reduction or extinction of the liability outstanding on 
shares on similar grounds. 

(r) Writing down of the paid up capital on the ground that 
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assets have been lost and that the capital is not now 
fully represented by assets 3 . 

11 the existing creditors of the company are not affected by 
j reduction of capital, e.g. if it is case (c) above and not case (a) or 
(b), the court will sanction the reduction and confirm the special 
icsolution. But if the reduction docs affect the rights of the 
L aditors, e.g. where reduction is effected as in (a) or (b) above, 
auditors settled by the court must be given notice of such reduc¬ 
tion. 11 any creditor objects to such reduction, his debt must 
either be satisfied or secured. When the court is satisfied that all 
ihc ueditors have either consented to such reduction or their claims 
I j vi hum satisfied or secured, the court will sanction the reduc¬ 
tion and confirm the special resolution. 

Consolidation : 

Shares ma\ be consolidated by a resolution ot the company / 
m the general meeting, e.jg., every ten Re. 1/- share may be turned j 
into Rs. 10/- shares. 

Sub-Division : 

Shaies may he sub-divided, e.g. every Rs. 10 f - share may be 
turned into ten Re. 1/- shaies by a lesolution of the company tn 
the general meeting. 

Re-organisation : 

Capital of a company may be altered by re-organisation, i.e. 
hy altering the rights of the holders of different classes of shares. 
This can be done in the following ways :— 

{a) If the re-organisation is contrary to the memorandum, the 
re-organisation can be effected by altering the memoran¬ 
dum which can only be done with the sanction of the 
court. 

( b ) if the re-organisation does not require any alteration of 
the memorandum, i.e. where the rights of the different 
classes of shareholders are contained in the articles, it can 
be effected by changing the articles by a special resolu¬ 
tion. 


1 Section 55. 
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Members and Shareholders : 

The members of i company are those petsons who collectiuh 
constitute the company It has been made clear in South London 
Fish Mirkct Co 1 that a member is not necessarily a shareholder 
as an unlimited company or a company limited b\ guarantee ma\ 
exist eitbci with or without i share capital But where the com 
pany is limited hv shares, the terms membu and shareholder d 
synonymous Membership in a company is constituted in the 
following manner — 

' (1) TIk sibscribus of i inanoiandum of a company shall h 
deemed to hue lgiced to Iku nu members of the company, mr 1 
on its registi limn shdl be entered is membeis in its ictpslu (> 
members 

(2) l\ci\ )lbei } eis jii who i ices to become a incmb i i i 
a company md whose n mu is enteted in its lespstei of munUis 
shall be a me ml ci of tfu ion piny 

(3) \n\ pc i son to whim i munhei translus bis shues ml 
the transfc? bunt* iccngmscd lv ihi Dncctors, Ins name is put os 
the rceistci 

(4^ 1 lie hui oi kgil iep esentitnc of i dcceiscd shiicholdc 
also Income i numb i on lus n urn bcum substituted on tin 
register 

Cessation of Membership : 

Meniheislup is tummitcrl in anv ol the {allowing mmnus 

(1) li msfer In a shitcholdei nt Ins shaic 

(2) Forfeit ire ol shaic ioi nonpiyment of calls oi itheiwis* 

( 2 ) Suirciidti of shaic 

(4) Dc it-h ol a sh ire holdei 

(5) L\ the rcelifie itum ol the share register and the expun^m 
oi the name of i person who has been induced to tile 
shares by fraud and misrepresentation 

Transfer of Shares : 

A shareholder has i power to tiansfer his share unrlct 
Section 28(1) of the Indian Companies Act, which tuns thus 
‘The $haies and other interests of any member in a company shall 


*(1888) 39 ChD 324 C.A. 
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he movable property, transferable in manner provided by the 
Articles of the Company/ Thus a shareholder has a right to 
disposer nf his shares subject only to restrictions imposed by the 
ArtiJts. The most common form of such restrictions is the 
• rqmrement of the prior sanction of the Directors for a proposed 
noisier. Where Lhe articles provide that the sanction of the Board 
oi Directors will be required for effecting a transfer, but they 
w.,uld not be bound to assign -any reason for withholding the 
saiu!uni, the transferee's title will not be complete without the 
s iiuiion. 

V person who executes a transfer form does not cease to be 
. Jure holder thereby. He remains liable on his shares until his 
1 1 i ns lace's name is put on the register. 

Transfer how effected : 

Hu transfer must be in writing and the company must not 
in,M it a transfer unless a proper insttumenl in writing has been 
delivered. A transfer need not be by deed, unless the articles 
c\[itrssly require a deed. 

\ tr.msttr is usuall\ in the following form : 

LAB , in consideration of the sum of Rs. 

1 ial to me bv C D oi (hereinafter called the said 

mslrrec) do hereby transfer to the said transferee the share 
f" 1 shares) No. in the undertaking of the 

Company Ltd., to hold unto the said transferee, his executors, 
■ulmimstratois and assigns, subject to the several conditions on 
Inch 1 held the same at the time of the execution thereof, and 
h tht said transferee, do hereby agree to take the said .share (or 
sb.ues) subject to the conditions aforesaid. As witness hereof 
"*'i hands the clay of 

Witness to the signatures o\ etc. 

The instrument of transfer is executed by the transferor and 
handtd to the transferee with the share certificate. The trans¬ 
feree executes it, and sends it to the com pa m for registration. 
Lmil registration the transfer is not complete. 

Transmission of Shares : 

Transmission of shares differs from transfer in that it 
signifies passing of shares from one person to another by the 
operation of law, such as by death or insolvency. On the death 
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of a shaieholdu his shaic vests in his personal representatives and 
his estate remap s liable lor calls On the uisol ency of a *hare 
holder, the Olfieiil Assignee 01 the ReceiVLi can sell and tunstu 
his shares. 

Rights of Members : 

A member 01 a shaiehohlu oi a publie company has the 
following rights ■ — 

(1) Ht has a ught to tianster his sliaie subject only to the 
restrictions imposed by the articles 1 

(2) He has the nghi to inspect the register of membeis kept 
open in the icgistered ofnee ot the tompans, gratis 2 

(3) He Lin lequnc a copy oi the itgistcr, or ot any pul 
thereot, or the list and summ iry required by the Companies Act 
or any part thucof, on payment ol 6 loi c\cry hundred words 
or fraction d put thucof icqmred to be copied (S 36) 

(4) He c m demand inspection ot the minute book ot 
gcnci tl meetings ot Hr ctinpmy, icgistu ot dneetois, mamgcis 
and managing igents, egistei ot eontr lets in whieli any diucloi 
or clireetois nc directly or nidiiculy eoneeined, or inteiested, and 
also topics of moitgige nr ehuges leqmring registration under 
Section 1(W ol die Companies \ct it all leasonablc times (b L 8 s 
87, 9H, 12 k 12S) 

(5) He is entitled to have » eop\ ot the statutory icport at 
lead 21 days before the si ituioiy meeting, i copy of the Balance 
sheet, profit uid loss account, luditoi s repoit and the direclois’ 
repeal at least 14 davs before the date of the annual gener il meet 
mg and also ut notice of meetings of the company at least 14 days 
before sir h meet mgs (S HI) 

(t) He is entitled f o leceive a copy ol the memorandum and 
articles within 14 days his requtst and on payment of Re. 1/- oi 
such less sum as the company may prescribe (S. 25). 

(7) He is entitled to be furnished with a copy of the minutes 
of general meetings within 7 days after he has made a request in 
that behalf at a charge not exceeding -/6/- for every hundred 
words (S 83). 

1 Section 28 

2 Section 36. 
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(8) He can require a copy of the register of holders of deben- 
tures or any part thereof, and also copies of mortgages and charges 
and the company’s register of mortgages on payment of -/6/- for 
every one hundred words required to be copied. (Ss, 124, 125). 

(9) He is entitled to be furnished with copies of the Balance 
Sh( ets and the Profit & Loss accounts or the income and expendi¬ 
ture account and the auditor’s report at a charge not exceeding 

/(if- for every hundred words. (S. 135). 

(10) He has a right to apply to the Court for rectification of 
the share register if (a) the name of any person is fraudulently 
01 wnhout sufficient cause entered in or omitted from the register 
of members of a company, or (b) unnecessary delay takes place in 
entcimg on the register the fact of any person having ceased to be 
j member. 

01) He can apply to the Court to call or direct the calling of 
\ ecueial meeting of the company if default is made in holding a 
meeting in accordance with the provisions of the Companies 

Ad. 

(12) He can appl) for compulsory winding up of the com- 
pan\ on the ground of default in filing the statutory report. 

The members in a body arc collectively endowed with certain 
rights. Under the Indian Companies Act they can collcctivelv do 
any one of the following acts by ordinary resolution and by a 
simple majority of votes. 

1. Increase the share capital by the issue of new shares if the 
articles authorise the same. 

2. Consolidate and divide all or any of its share capital into 
shares of larger amounts or sub-divide the shares into shares of 
smaller amounts. (S. 50). 

3. Convert shares into stock or stock into shares. (S. 50). 

4. Cancel the shares which have not been taken or agreed 
to be taken by any person. (S. 50). 

5. Discuss and pass any resolution relating to the statutory 
report in the statutory meeting. (S, 77). 

0. Appoint the Directors. (S. 83 B.). 

7. Declare dividend, but no dividends declared shall exceed 
the amount recommended by the directors. (R, 95). 

8. Consent to the Directors’ selling or disposing of the under¬ 
taking of the Company or remitting any debt due by a director 
(S- 86H).) 
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0, Appoint auditory (S. 144). 

10. Pass a resolution for winding up of the company when 
4fee period, if any, fixed for the duration of the company by the 
articles expires. (S. 203), 

The members or shareholders can by special resolution do 
the following. 

1. Alter the articles, (S. 20) 

2. Alter the memorandum, subject, of course, to the sanctum 
of the couit. (S. 11 & 12). 

3. Reorganise the share capital either by reducing ur 
increasing the same. (S 54 & 55). 

4. Appoint inspectors foi investigating the. affairs of the 
company. (S 142). 

5. Wind up the company [S 205(2)] 

The members ui shaitholdns can, by extraoidinary usolu 
tion, do the following — 

1. Declare that the companv cannot by reason of its Inlili 
ties continue its business, and that it is advisable to wind up 
IS. 203(5)1. 

2. Remove any director, whose period of office is liable to 
determination at any time by rctuement of directois in rotation 
before the expiration of his penod of office and may ai point 
another person in his stead (S S6G). 

Duties and Liabilities of Members : 

The duties and liabilities of members are pailly contiacti.il 
and partly statutorv The st itutory liabilities ire those which 
the Companies Act impo cs by vntui ot the shareholders becoming 
shareholders Thus each shareholder is under a statutory liability 
to pay the uncalled poition of the money due on shares. Conttac 
tual liability is imposed by the articles which every shareholdci 
i$ deemed to have adopted We may consider the more impoitani 
liabilities if shareholders as follows — 

(1) Coll: 

A shmeholder is liable only to the extent of the amount un¬ 
paid on his shares. Most frequently shares are issued to the 
ptlbUc sti( ulatmg payment by instalments, e.g. a share of Rs. 100/- 
te iigfsed, payable as to Rs t 10/- on application, Rs. 20/* on allot- 
aooiher Rs, 20/* in a month’s time and the remaining 





Rs. 50A when called for. If the company wants the whole or 
part of the remaining Rs. 50/-, the directors make' % * Calk* As 
has already been observed, each shareholder is under a statutory 
liability to pay the uncalled portion when called uppn. It must 
be noted that the call must be made strictly according to the 
manner specified in the articles. Otherwise the call is invalid 1 . 
The call is usually made by the directors by a revolution at a 
Hoard meeting and the Secretary gives notice of the call to all 
the shareholders. If a call is invalid, the shareholders need not 
nay. It should be remembered that mere trifling irregularities 
uill not vitiate a call and the articles of a company may stipulate 
di.it a call will be valid in spite of all irregularities-. 

The power to make a call is in the nature of a trust, and the 
Dnectors must exercise the right only lor the benefit of the 
company. If a call is made not for the benefit of the company, 
the call may be restrained by an injunction. Thus in Alexander 
vs. Automatic Telephone Co., 3 the directors did not make call on 
th,ir own shares, but made a call on ihe other shareholders. It 
’\.is held that the directois must pay the unpaid call money on 
iluii shares. On the same principle a call must be made uniformly 
>nd a call made on some membcis only is invalid 4 . 

( i i Forfeiture s 

Forfeiture is a ugh! of the directors to declare the shares of 
■ny member to he forfeited, under a specific power granted by 
the articles. The articles of a company usually provide that the 
share of a mcmbei may be forfeited in case the shareholder fails 
to pay on call. It is wrongly biheved from the decision in 
Hopkinson vs. Mortimer, Harley & Co./ that shares cannot be 
foileiled except for non-payment of calls, since every forfeiture 
means reduction of capital, which a company cannot do except 
with the sanction of the court. Forfeiture for non-paym$0£ of 
call only is an exception and sanctioned by the Companies Act. 
It has been pointed out by Das J. in the unreported judgment in 
Naresh Chandra Sanyal vs. Calcutta Stock Exchange that forfeit 


1 Re Cawley & Co. (1889), 42 Ch.D. 209. 

2 Dawson <sr.* African Consolidated Co. (1898), 1 Ch. o. 
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gttMte a tkm s of the company in British India and affixed on every 
place where it carries on business. 

The section also contains a penalty clause for the company and 
every officer or agent of the company for default in complying with 
any of the above requirements. 

A fee of five rupees or such smaller amount as may be pres¬ 
cribed has to be paid to the Registrar for registering any document 
required by this section to be filed with him. 

The Amendment Act, 1936, adds some more provisions to those 
already mentioned in regard to foreign companies. They are in the 
nature of restrictions on their powers of management. Sections 
277A to 277E contain these provisions. 

Restriction on sale and offer for sale of shares 

S. 277A prescribes a restriction on sale and offer for .sale of 
Chares in a foreign company. It declares illegal tor any person to 
issue, circulate, or distribute in British India any prospectus offering 
for subscription shares in or debentures of a foreign company, in¬ 
corporated or to be incorporated, irrespective of whether it has or 
has not established, or will or will not establish a place of business in 
British India, unless ( 1 ) a copy thereof, certified by the chairman and 
two other directors of the company as having been approved by a 
resolution of the managing body, has been previously delivered to 
the Registrar for registration, (n) the prospectus states on the face 
of it that it has been so delivered, and (lii) the prospectus is dated. 
It similarly declares illegal for any person to issue to any one in 
British India a form of application for shares in or debentures of 
such a company or intended company unless the form is issued with 
the prospectus These provisions, however, do not apply to a pros¬ 
pectus or form of application issued to the existing members or de¬ 
benture-holders of such company Otherwise, they shall apply 
Whether the prospectus or form of application be issued on or after 
the formation of the company. A prospectus under this section also 
includes the document which by virtue of the new s. 98A is to be 
deemed a prospectus In fact, the expressions ‘prospectus’, ‘shares’ 
and ‘debentures’ in this and the next section have the same mean¬ 
ings as when used in relation to a company under the Act 

If a person contravenes any of these provisions, the section also 
provides a penalty of fine to the extent of Rs. 5,000. 

Requirements as to prospectus 

S. 277B requires specific particulars to be mentioned in the pros¬ 
pectus to be issued by an existing or intended foreign company in 
British India. They are with respect to-—(i) the objects of the com¬ 
pany; (ii) the instrument constituting or defining the constitution 
Of the company; (lii) the law under which it was incorporated; (iv) 
the place where the said instrument, enactment or copies thereof can 
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be inspected; (v) the date and the country of incorporation; and 
(vi) whether there is a place of business in British India and, if so* 
the address of its principal office. 

The provisions of els. <i) to (iii) shall not apply where the pros¬ 
pectus is issued two years after the company became entitled to 
commence business. 

It will be noted that these particulars are in addition to those 
required to be specified in a prospectus to be issued by any company 
incorporated under the Act. Further, the liability for non-compli¬ 
ance with or contravention of any of these provisions is the same as 
under s 97 and s. 93 (5). 

Restriction on canvassing for sale of shares 

S. 277C declares it illegal for any person to go from house to 
house offering shares of a foreign company for subscription or pur¬ 
chase to the public or any member of the public ‘House’ here does 
not mean an office for business purposes. Any person who con¬ 
travenes this provision would be liable to a fine to the extent of 
Rs. 100 

Registration of charges, etc. 

S 277D, which is renumbered as sub-sec. (1) by the Amend¬ 
ment Act II of 1938 along with two provisos mserted by it, pro¬ 
vides for the application of ss 109 to 117, and 120 to 125 to charges 
on properties in British India created and to charges on property in 
British India which is acquired after the* commencement of the 
Amendment Act, 1936, by a foreign company having an established 
place of business in British India Sub-sec (2) after over a year of 
the enactment of this section provides that the latter [now sub-sec. 
(1)] shall not be deemed to come into force until the commence¬ 
ment of the Amendment Act II of 1938 which introduced this sub¬ 
section itself. 

Similarly, the Iasi section 277E to which also a proviso is added 
by the above Amendment Act provides for the application of ss. 118 
and 119 of the Act regarding notice of appointment of a receiver and 
the account to be filed by receiver to all foreign companies having 
an established place of bush ess in British India The same section 
also makes s. 130 of the Act applicable to such companies to the ex¬ 
tent of requiring them to keep at their principal place of business 
in British India the books of account with respect to money receiv¬ 
ed and expended, sales and purchases made, and assests and liabili¬ 
ties in relation to their business in British India. 

JOINT STOCK AND OTHER COMPANIES AUTHORIZED 

TO REGISTER UNDER THIS ACT 

Sections 253 to 269 enumerate the companies other than those 
formed in pursuance of the Act which are authorized to register 
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m&ut the Act and provide rules {or such registration and the effect 
thereof. 

i* 

(i) Any company consisting of seven or more members existing 
Ob the 1st of May, 1882, including any company registered under 
Act XIX of 1857, and Act VII of 1860 or either of them, and (ii) any 
company formed after the aforesaid date in pursuance of any Act of 
Parliament (or Indian law other than this Act), or of Letters Patent 
or being otherwise duly constituted according to law and consisting 
of seven or more members, may register itself under this Act as one 
of the three kinds of companies contemplated by it. But (a) a com¬ 
pany falling under any of the classes mentioned in (u) which is 
already limited and not being a Joint Stock Company shall not 
register under this Act; (b) a similar company shall not register as 
an unlimited company or company limited by guarantee; (c) a com¬ 
pany which is not a Joint Stock company shall not register as one 
limited by shares; (d) a company whose liability is not limited by 
Act of Parliament or Indian law ot by Letters Patent may register 
as a limited company under the section with the assent of a majo¬ 
rity of not less than three-fourths of the members present in person 
or by proxy at the general meeting summoned for the purpose, (e) a 
company entitled to be registered under the section shall not register 
without the assent of a simple majority of members present as 
aforesaid; and (f) where a company is about to register as one 
limited by guarantee, the aforesaid assent must be accompanied by a 
resolution that each member undertakes to contribute to the assets 
of the company as a present or past member such amount as may be 
required not exceeding a specified amount for payment of the debts 
and liabilities of the company contracted before he ceased to be a 
member, and of the costs and expenses of winding-up, and for the 
adjustment of the rights of the contributories among themselves. 
In computing the majority under clauses (d) and (e) above, when 
a poll is demanded, every vote to which a member is entitled accord¬ 
ing to the articles shall be counted. A company registered under the 
Act of 1882 shall not be registered in pursuance of the above provi¬ 
sions, (S. 253). 

Modes of registration 

A “Joint Stock” company means a company having a perma¬ 
nent paid-up or nominal share capital of fixed amount divided into 
shares, also of fixed amount, or held and transferable as stock, or 
divided and held partly in one way and partly in the other, and 
formed on the principle of having for its members the holders of 
those shares or that stock and no other persons, and such a company, 
When registered with limited liability under this Act, shall be 
deemed to he a company limited by shares. (S, 254.) Following 
documents should be delivered to the Registrar before such a com- 
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pany could be registered: (1) a list showing the names, addresses 
and occupations of all persons who on a day named in the list, not 
more than six clear days before the day of registration, were mem¬ 
bers of the company, with the addition of shares or stock held by 
them respectively, distinguishing, where shares are numbered, each 
share by its number; (2) a copy of an Act of Parliament, or Indian 
law, Royal Charter, Letters Patent, deed of settlement, contract of 
co-partnery or other instrument constituting or regulating the 
company; and (3j if the company is intended to be registered as a 
limited company, a statement specifying (a) the nominal share capi¬ 
tal and the number of shares into which it is divided or the amount 
of stock of which it consists; (b) the number of shares taken and the 
amount paid on each share; (c) the name of the company with the 
addition of the word “Limited,” as the last word thereof; and (d) in 
the case of a company intended to be registered as one limited by 
guarantee, the resolution declaring the amount of the guarantee. 
tS 255). 

Following documents should be delivered to the Registrar before 
any company other than a Joint Stock Company could be registered 
in pursuance of s. 253 stated above:—(1) a list of the names, ad¬ 
dresses and occupations of the directors; and (2) a copy of any Act of 
Parliament . or other instrument constituting or regulating the 
company. In the case of a company of this kind intended to be 
registered as one limited by guarantee; a copy of the resolution 
declaring the amount of the guarantee should also be filed. fS. 256). 

Section 257 requires that every one of the documents which are 
required to be filed as above should be duly verified by two or more 
directors or other principal officers of the company. The Registrar 
may call for evidence to show that the company proposing to be 
registered is a Joint Stock company as defined above. (S. 258). On 
compliance with these requirements and payment of necessary fees 
which shall not be chargeable to a company which is not to be regis¬ 
tered as a limited company, or whose liability is limited, before its 
legistration as a limited corooany, by some Act of Parliament or 
Indian law or by Letters Patent, the Registrar issues a certificate of 
incorporation whereupon the company becomes entitled to have per¬ 
petual succession and a common seal. (Ss. 260 and 262). 

But such certificate cannot have any effect in the case of a 
banking company existing on the 1st of May, 1882, and registered 
with limited liability under these provisions as against a person 
having an account with the bank, if the company omits to give nt. 
least 30 days* notice to him of its intention to register as a limited 
company under the Act. IS. 259). 

Effect of registration 

On registration, all property of every kind and all interests and 
rights in, to and out of such properties including obligations and 
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actionable claims belonging to the company at the date of the regis¬ 
tration under the aforesaid provisions pass to and vest in the com¬ 
pany as incorporated (s. 263). But the registration shall not affect 
the rights and liabilities of the company in respect of any debt or 
ol^ligation incurred or contract entered into by, to, with or on behalf 
of, the company before registration (s. 264). Similarly, all proceed¬ 
ings of a legal nature pending by or against the company, or the 
jmblic officer or any member thereof, at the time of registration may 
be continued as if no registration had taken place. But any decree 
or order obtained in consequence of such proceedings shall not be 
executed against any individual member of the company; however, 
in the event of the property and effects of the campany being found 
insufficient to satisfy the decree or order, an order may be obtained 
for winding up of the company. (S. 265). 

Other effects of registration of a company under the aforesaid 
provisions are stated in section 266 They are (1) all provisions 
contained in any Act of Parliament .. or other instrument consti¬ 
tuting or regulating the company including, in the case of a com¬ 
pany registerd as one limited by guarantee, the resolution declaring 
the amount of guarantee, are to be deemed as conditions and regula¬ 
tions of the company in the same manner and with the same inci¬ 
dents as if the company was formed under the Act, and such provi¬ 
sions were included in its memorandum and articles; (2) all the pro¬ 
visions of the Act *pply to such company subject as follows, (a^ 
Table “A” will not apply unless adopted by a special resolution, (b) 
provisions as to the numbering of shares will not apply to any 
Joint Stock company whose shares are not numbered; (c) the pro¬ 
visions contained in any Act of Parliament or Indian law cannot be 
altered, but those in the Letters Patent may be altered with the 
sanction of the Central Government; (d) but provisions in a Royal 
Charter or Letters Patent cannot be altered with respect to the 
objects of the company; (e) in the event of the company being wound 
up, every person who is liable for debts and liabilities contracted 
before registration shall be a contributory in respect of such debts 
and liabilities, and as such, he shall be liable to contribute, in the 
course of the winding-up, all sums due from him in respect of any 
such liability as aforesaid; and in the event of the death or insolv¬ 
ency of any contributory, the provisions of the Act with respect to 
the heirs and legal representatives of deceased contributories and 
with reference to the assigns of insolvent contributories shall apply; 
(3) the provisions of the Act as to (a) the registration of an unlimited 
company as limited; (b) the power of such company on being regis¬ 
tered as limited to increase its nominal share capital and to provide 
for a reserve capital; and (c) the power of a limited company to set 
aside a certain portion of its capital as a reserve capital, apply not¬ 
withstanding any provisions contained in any Act of Parliament..,. 
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or other* instrument constituting or regulating the company; (4) pro¬ 
visions contained in any deed of settlement, contract of co-partnery, 
Letters Patent or other instrument constituting or regulating the 
company as would, if the company had originally been formed under 
the Act, have been required to be contained in the memorandum 
and are not authorized to be altered under the Act cannot be 
altered; and (5) nothing in this section shall derogate from any law¬ 
ful power of altering its constitution or regulations which may, by 
virtue of any Act of Parliament.. .or other instrument constituting 
or regulating the company, be vested m the company. 

A company registered under the aforesaid provisions may by 
special resolution alter its constitution by substituting a memoran¬ 
dum and articles for a deed of settlement which includes any con¬ 
tract of co-partnery or other instrument regulating or constituting 
the company, not being ar Act of Parliament or Indian law, a Royal 
Charter or Letters Patent. Where such alteration is made, it has 
to be confirmed by the Court, and a printed copy of the substituted 
memorandum and articles should be filed with the Registrar. An 
alteration ot the above nature may also be accompanied by an altera¬ 
tion of the company made in pursuance of the provisions under the 
Act (S. 267). 

Finally, the Court may stay or restrain, besides the proceedings 
against the company, proceedings against a contributory on an appli¬ 
cation by a creditor after the presentation of a winding-up petition 
and before a winding-up order is made After such order, no suit or 
proceedings can be commenced or proceeded with against the com¬ 
pany or any contributory in respect of any debt of the company ex¬ 
cept by leave of the Court, and subject to such terms as the Court 
may impose (Ss. 268 and 269) 

REGISTRATION OF UNLIMITED COMPANY AS LIMITED 

A company registered as unlimited may register under this Act 
as limited, or any company al eady registered as a limited company 
may re-register under this A t, but the registration in case of the 
former shall not affect the liabilities incurred by the company as an 
unlimited company prior to its registration. The effect of registra¬ 
tion is to make it a limited company as regards liabilities incurred 
subsequent to its registration as a limited company. (S. 67). The 
next section gives power to unlimited companies having a share capi¬ 
tal to provide for reserve share capital on registration as a limited 
company. In pursuance of the power, it can do either of the two 
following things by its resolution for registration as a limited com¬ 
pany;— 

(a) increase the nominal amount of its share capital by increas* 
ing the nominal amount of each of its shares, but subject to the con* 
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ditkm that no part of the increase shall be called up except in the 
#v#tit of the company being wound up; or 

(b) provide that specific part of its uncalled share capital shall 
not be capable of being called up except in the event of the company 
being wound up. 


LECTURE XIV 

MODES OF WINDING UP 

What is Winding up—Modes of Winding up—Compulsory 
Winding up—Who may petition—Procedure in Compulsory 
Winding up—Voluntary Winding up—General Procedure in 
Voluntary Winding up—Compulsory Winding up pending 
Voluntary one—Arrangement with creditors — Amalgama¬ 
tion and Reconstruction—Winding up under Supervision of 
the Court—Effect and Advantages of a Supervision Order . 

WHAT IS WINDING UP? 

The winding-up or liquidation of a company is a proceeding m 
which all its affairs are wound up, its rights and liabilities ascer¬ 
tained, and the claims of its creditors paid off out of the assets of 
the company including the contributions by its members to the 
extent to which they may be necessary. If any surplus assets are 
left, they are divided among the members of the company in pro¬ 
portion to their rights under the articles. This being done, the 
company is dissolved on compliance with the requisite formalities 
prescribed by the Act. 

But a question may be raised whether a company may be 
wound up or carried into liquidation at any time, or only under the 
circumstances in which an individual may be adjudged insolvent 
under the Insolvency Acts 

In answer to this question, it must be clearly borne in mind 
that winding up of a company is not the same thing as the bank¬ 
ruptcy of a company. For the general rule in regard to winding up 
is that if the members of a company desire that the company should 
be dissolved or if it becomes insolvent or is otherwise unable to pay 
its debts, or if for any reason it seems desirable that it should be 
cease to exist, it is wound up. It will, therefore, be obvious that a 
company may be wound up even when it is perfectly solvent, e.g. t 
for the purposes of reconstruction. Furthermore, a company can 
never be declared bankrupt although it is unable to pay its debts 
It can pnly be wound up, though, of course some provisions of Insol¬ 
vency law are made applicable to companies in liquidation. (See 
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to |»y debts is ccmcemc^l a bankruptcy of an individual under the 
Insolvency lawis the same thing as a winding-up of a company 
under the Company Law but a company can also be wound up for 
reasons other than mere inability to pay its debts. 

MODES OF WINDING UP 

Now a company can be wound up either (1) compulsorily by 
the Court or (2) voluntarily, or (3) under the supervision of the 
Court. 

Section 155 of the Act lays down these three methods of wind¬ 
ing up and provides that the provisions of the Act with respect to 
winding up shall apply, unless the contrary appears, to the winding- 
up of a company in any of these three modes. 

In every winding-up, a Liquidator or Liquidators are appointed 
to administer the property of the company, and he or they must 
apply the assets of the company, first, in the payment of the credi¬ 
tors in their proper order and then, in distributing the residue 
among the members according to their rights. 

compulsory Binding up by court 

A company may be wound up by the Court when (i) it has 
passed a special resolution to be wound up by the Court; (ii) default 
is made in filing the statutory report or holding the statutory meet* 
ing; or (iii) it does not commence business within a year from its 
incorporation or suspends business for a year; or (iv) the number 
of its members falls below seven (in case of a private company, 
below two); or (v) it is unable to pay its debts; or (vi) the Court is 
of opinion that it is just and equitable that it should be wound up 
(s. 162). 

(i) A company may be wound up for any cause whatever under 
this clause if it passes a special resolution to that effect. 

For clause (ii), see p. 137 ante. 

As regards clause (iii), it must be carefully noted that the power 
of the Court to wind up a company which has not carried on busi¬ 
ness for a year is discretionary and will not be exercised unless 
there are indications that the company has no intention of conti¬ 
nuing its business. Similarly, if the suspension of its business for 
a year is well accounted for and appears to be due to temporary or 
unavoidable causes, the Court will not order a winding-up. In re 
Capital Fire Insurance Association, 24 Ch. D. 408, Further, a com- 
paiiy will not be wound-up because it has ceased to carry on one 
several businesses unless that business is the main Object of 
the company. Be Amalgamated Syndicate, (1897) 2 Ch* OOP, 
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Similarly, a company which has amalgamated with another com* 
patty cannot be wound up on the ground that it has ceased to carry 
on business as a separate company. In such a case, the proper 
course is to move the Registrar to strike the company’s name off 
the register as a defunct company. In re National Finance Co., 
<1866) W. N. 243. 

Under clause (iv), a company is generally wound up voluntarily, 
and it is not very frequently that the Court orders the winding-up 
under this clause. 

In regard to clause (v), we have to consider when a company 
should be deemed to be unable to pay its debts. S. 163 of the Act 
lays down specific instances when the company shall be deemed 
unable to pay its debts. They are:— 

(1) if a creditor by assignment or otherwise to whom the com¬ 
pany owes a sum exceeding Rs. 500 then due has served on the 
company a demand for payment, and the company has for three 
weeks thereafter neglected to pay it or to secure or compound for 
it t6 the reasonable satisfaction of the creditor; 

(2) if execution or other process issued on a decree or order 
of any Court in favour of a creditor is returned by the company un¬ 
satisfied in whole or in part; 

(3) if it is proved to the sastisfaction ol the Court that the 
company cannot pay its debts, and, in determining whether it is 
unable to pay its debts, the Court shall take into account the con¬ 
tingent or prospective liabilities of the company. 

If any of these instances be proved, the company must be com¬ 
pulsorily wound up by the Court If the debt is disputed, no order 
for winding-up can be made. But if it is not, the Court may, under 
(3) above, be satisfied that the Company cannot pay its debts, and 
order the company to be wound up, however small such debt may 
be. In such a case, it is neither necessary that a demand should 
have been made nor execution levied. Thus, in Re Globe Steel Co., 
2 Eq. 337, the Company accepted a bill of exchange in part pay¬ 
ment for goods bought. No demand had been made or execution 
levied. The bill was dishonoured. It was held that it was sufii- 
cient proof of the company’s inability to pay its debts. The Court 
under this clause has really to see whether the company is “com¬ 
mercially insolvent,” which expression has been defined In re 
European Life Assurance Society, L. R. 9 Eq. 122 by Sir James 
William V. C. to mean: 

"Not in any technical sense but plainly and commercially insolvent— 
that is to say, that its assets are such and Its existing liabilities are such, 
as to make it reasonably certain—as to make the Court feel satisfied—that 
the existing and probable assets would be insufficient to meet the existing 
liabilities,” 
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Tins definition vu recently adopted by the Bombay High 
Court in Be Cine Industries & Recording Co. Ltd., 44 Bom. L. B 387. 
Further, it should be noted that a creditor having a claim for leu 
♦h.n Rs soo can also move the Court under cl (3) It is only when 
he wants to proceed under cl 1,1) that the formalities stated therein 
should be complied with Similarly, if it could be clearly shown 
that the company cannot possibly make profit, a winding-up order 
would be made although it might have valuable Besets Be Factage 
Parisien, explained, 2 Ch App at pp 745 and 747 The company in 
this case was carrying on its business at a loss and vu paying its 
debts by making new calls on the members It was held that the 
company may be wound up It was there observed 

If they aie carrying on business at a manifest loss and it is totally impossible 
to make any profits it can scarcely be said that this Court will consider it just and 
tquitable that the company should be allowed to continue when people who have 
enhaiked property to a considerable amount m it do not wish it to go on It is 
quite distinct fiom saying that it is an insolvent company ox that it cannot pay its 
debts because the ptrsom managing it will take care to have all the debts paid by 
making calls to meet them ’ 

Cl (vij of section 162 is the most general clause under which 
petitions for compulsory winding up are usually made The words 
‘just and equitable 1 in the clause are not to be construed ejusdem 
generis as it was at one time held Sailing-ship “Kentmere,” (1897) 
W N 58 They are words of widest significance and do not limit the 
jurisdiction of the Court to any case It is a question of fact, and 
each case must depend on its own circumstances In re Standard 
Aluminium and Brass Works, 30 Bom L R 509 The Court, how¬ 
ever, will not make the order for wmding up unless there is some 
special reason for so doing, so much so that even general, as distinct 
irom specific, charges of fraud are not usually sufficient for making 
such older In fact, the Couit will not exercise its jurisdiction under 
this clause unless some wrong has been done to the company, and 
the company is depmed of lU remedies m respect of it by the im¬ 
proper use of voting power cf he shareholders, or the substratum of 
the company has gone, or it is impossible, owing to the way in which 
the voting power is held and to the feelings of the directors towards 
each other, for the business of the company to be earned on Anglo- 
Continental Produce Co., In re, (1939) 1 A E R 99 The cases 
usually coming under this clause are, therefore, cases of deadlock in 
the management, where the substratum of the company is gone and 
cases of fraud and of oppression of a minonty by the majority In 
re Janbazar Manna Estate Ltd., 58 Cal 716 The substratum of a 
company is deemed to be gone when (a) the subject-matter of the 
company is gone, or (b) th( object for which it was incorporated 
has substantially failed, or (c) it is impossible to carry on the busi¬ 
ness of the company except at a loss, or (d) the existing and possible 
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assets are Insufficient to meet the existing liabilities of the company. 
Jhl re Cine Industries & Recording Co. Ltd., (supra); Re Baku Con¬ 
solidated Oilfields, Ltd., (1944) 1 A. E. R. 24. In MurUdhar v. Bengal 
Steamship Co., 47 Cal. 654, the deadlock could not be proved because 
the company had appointed other managing agents in place of the 
first ones whose firm was dissolved. In Re Yenidje Tobacco Co., 
(1916) 2 Ch. 426, the company was ordered to be wound up as the 
company could not conduct its business by reason of its two directors 
who were also the only shareholders not being on speaking terms 
with each other. Where allegations of dishonesty were made by the 
directors against each other in respect of defalcations of certain of 
the company’s funds, the company was ordered to be wound up on 
the ground that it was a case in which the .conduct of some of the 
officers of the company required an investigation which could only 
be obtained in a winding-up by the Court. In re Varieties, Ltd., 
(1893) 2 Ch. 235; In re Haycraft Gold etc. Co., (1900) 2 Ch 230 
Similarly, where the object of a company is fraudulent, the company 
may be wound up by the Court. Re Brinsmead & Sons, (1897) 1 Ch. 
45. But the fact that the managing directors had a preponderating 
voice in the company by reason of their owning or controlling a 
large number of shares, or that the dividends had not been paid 
regularly was of itself no reason for winding up the company. Simi¬ 
larly, the fact that a company is working at a loss is by itself no 
ground for winding it up especially when not a single shareholder 
has come forward to support the petition for winding up. New 
State of Insurance Co. Lid. v Superintendent of Insurance, A. I. R 
(1943), Lah. 109. In the case of a private company, the principles to 
gqjde the Court in determining whether or not a winding-up order 
should be made are those which apply to determining whether or 
not a partnership should be wound up. Accordingly, where a father 
and two of his sons were the only shareholders of the company and, 
on the father’s death, the latter »n exercise of their discretion under 
the articles refused to register the transfer of their father’s shares in 
the name of their three other brothers to whom they were bequeath¬ 
ed by the father, it was no ground for winding up the compafty. 
Cuthbert Cooper & Sons, Ltd., In re, (1937) Ch. 392. A lack of con¬ 
fidence in the management of the company’s affairs by the directors 
may, however, justify the winding-up order under this clause 
Merely an ultra vires transaction on the part of the directors is of 
itself no ground for a winding up order. Ripon Press Co. Ltd., v. 
Gopal, 61 M. L. J. 783 (P. C.). 

WHO MAY PETITION? 

An order for winding up of a company is made by the Court on 
a petition made to it S. 166 of the Act enumerates the persons who 
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can mate each petition. They are: (1) the company, (2) any creditor 
or creditors (including any contingent or prospective creditor or 
creditors), (3) a contributory or contributories, (4) all or any of 
those parties, together or separately, and (5) the Registrar. A policy * 
holder in a life insurance company cannot apply to wind up the 
company as he is neither a contributory nor a creditor of the com¬ 
pany In re Aryan Li*e Assurance Society, Ltd., 40 Bom. L R 52 

Creditor’s petition 

The Court is usually bound to make an order for winding-up on 
the petition of a creditor if he can prove that he claims an undis¬ 
puted debt and that any of the contingencies stated in s 162 has 
arisen to justify such order The order may, however, be refused 
for special reasons, c g, where the Court finds that the majority ol 
creditors do not want it lie Ilfracombe Building Society, (1901) 

1 Ch 102, In rc Cine Industries & Recording Co. Ltd., (supra) 
Similarly, such order will not be made where it is not likely to do 
any good 

But the Court is not bound to make the order at once It may 
direct the petition to stand over for some time if there is a possibility 
of the company making proper arrangements to meet its immediate 
liabilities and setting its business on an improved and sound basis 
Re Brighton Hotel Co., 6 Eq 339 

It has been stated above that if the debt of a petitioning credi¬ 
tor is disputed, no older for winding up can be made But the Couit 
in such a case may order the petition to stand over until the validity 
of the debt is determined, or may dismiss the petition, and even res¬ 
train the creditor by injunction from bringing a threatened petition 
Niger Merchants’ Co. v Capper, 18 Ch D 577n A creditor whose 
debt is unliquidated cannot petition for winding up 

A debentuie-holdei may petition if the prmcipal moneys are 
payable to him direct and not to the trustees of a debenture trust 
deed But the order will be refused where the debenture-holder has 
power to appoint a receiver, has not don* so Re Exmouth Dock 
Co. Ltd., 17 Eq 181 

Similarly, the assignee of a debt or a part of a debt can petition, 
but not a creditor of a third party who has by a garnishee order 
attached a debt due from the company to the third party. 

The section also says that a contingent or a prospective creditor 
can petition, but in the proviso it is laid down that such petition 
shall not be heard unless security for costs has been given and a 
pnma facte case foi winding up has been established. 

Petition by Contributory. 

Unlike the case of a creditor, the Court is not bound to mate 
an order for winding up on a contributory’s petition, and it may, 
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bdore making such order, consider the wishes of the creditors and 
other contributories for which purpose it may direct their meetings 
to be held. The Court will not make the order if the interest of the 
^petitioning contributory is very small, and the majority of members 
do not wish the order to be made, or if the number of shareholders 
is \ery small. But such order would be made if the Court finds that 
there is something which requires investigation, e.g., the conduct of 
a director. Be Varieties Ltd., (1893) 2 Ch 235. Similarly, an order 
for winding up will not be refused even if the company has no assets 
(s. 170), or because a voluntary winding-up has commenced if tlie 
interest of the contributory is prejudiced thereby. A contributory 
may also petition for winding up if the company makes default in 
filing the statutory report or holding the statutory meeting. A cre¬ 
ditor cannot file such petition And the petition by a contributory 
cannot be filed in this case before the expiration of 14 days after the 
last day on which such meeting ought to have been held. 

But a contributory cannot petition unless (a) the number of 
members has become less than seven (or two m case of a private 
company), or (b) the shares in respect of which he is a contributory 
or some of them were originally allotted to him, or have been held 
by him and registered in his name for at least six months during the 
eighteen months before the commencement of the winding up or 
have devolved on him through the death of a shareholder [S 166, 
prov. (1)] 

Registrar’s petition 

The Registrar is also now entitled to present a petition for wind¬ 
ing up under the amended s 166 of the Act on the one and only 
ground that from the financial condition of the company as disclosed 
in its balance sheet or from the report of an inspector appointed 
under s. 138 it appears that it is unable to pay its debts But he can 
present the petition only after getting the sanction of the Central 
Government which shall not be given unless the company has first 
been afforded an opportunity of being heard 

PROCEDURE IN COMPULSORY WINDING UP 

A winding up of a company by the Court is deemed to com¬ 
mence at the time of the presentation of the petition for winding 
up (s. 168). And the order made on the petition by whomsoever 
presented operates in favour of all the creditors and contributories 
of the company as if it was made on the joint petition of a creditor 
and a Contributory (s 167) After the presentation of the petition 
and before making an order thereon, the Court may, at any time, on 
the application of the company, a creditor or a contributory, restrain 
any further proceedings in any suit or proceeding against the com¬ 
pany on such terms as it may think fit (s. 169). 
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On hearing the petition, the Court may either (1) d i s miss it 
with or without costs, or (2) adjourn it conditionally or otherwise, 
or (3) make any interim order or any other order that it deems just 

If the order of winding up is made, the Court may appoint a 
liquidator simultaneously or foithwith cause intimation thereof to 
be sent to the official receiver (s. 170) , It may also settle the list ol 
contributories, irake calls, and determine any question arising in 
the winding ur on the application of the liquidator. Further, after 
the order is made or a provisional liquidator is appointed, no suit or 
other legal proceedings shall be commenced or proceeded with 
against the company except with the leave of, and subject to such 
terms as may be imposed by, the Court (s. 171). 

On the order being made, a copy thereof must be filed within a 
month with the Registrar by the company and the petitioner where¬ 
upon the Registrar notes H down in his books and notifies the fact of 
the order in the Official Gazette Such order, again, operates as a 
notice of discharge to the servants of the company, except where the 
business of the company is continued (s 172). 

On satisfactory reasons being shown, the Court may also stay 
the winding up proceedings either altogether or for a limited time 
(s 173) And further even after the company has been dissolved by 
virtue of an order of the Court made after all the affairs of the com¬ 
pany aie completely wound up under s 194, the Court may, within 
two years, on the application of the liquidator or any person interest¬ 
ed, make an order declaring the dissolution to have been void 
Proceedings can then be taken as if the company had not been dis¬ 
solved The person who obtains the order avoiding the dissolution 
must file a copy thereof with the Registrar within 21 days (s. 243), 
Powers of the Court 

Seveial powers have been vested in the Court by the Act to be 
exercised after an order for winding up is made. It has to settle the 
list of contributories, rectify the register of members, if necessary, 
and cause the assets of the company to be collected and applied in 
discharge of its liabilities. It may require any person for the time 
being on the list of contributories, any tiustee, receiver, banker 
agent or officer of the company to pay, deliver, surrender or transfer 
forthwith or within such time as it may direct to the official liqui¬ 
dator, any money, property or documents in his hands to which the 
company is prima facie entitled, allow any contributory by way of 
set-off any money due to him or the estate which he represents from 
the company; make calls and order payment thereof by the contri- * 
butories by what is called a "balance order” which may include calls 
made before the winding ip and yet would not bar a regular suit in 
respect thereof; adjust the rights of the contributories among them¬ 
selves; summon and examine any officer or person who may be 
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capable of giving information concerning the affaire of the com¬ 
pany; order public examination of promoters, directors and any 
officers of the company on the application of the liquidator that, in 
his opinion, a fraud has been committed by any one of such persons 
in relation to the company, (Sir Fazal Ibrahim Rahimtoola v. A. G. 
Desai, 51 Bom L. R. 510) and lastly, cause a contributory abscond¬ 
ing or removing any of his property to be arrested and his books, 
papers and movable property to be seized. These powers are in 
addition to any existing powers of instituting proceedings against 
any contritfutory or debtor of the company or his estate for the 
recovery of any call or other sums. (Ss. 184-193 and 195-198). 

An appeal lies against any ord^r or decision made or given in 
the matter of winding up of a company by the Court in the same 
manner and subject to the same conditions in, and subject to, which 
appeals may be had from any order or decision of the same Court 
in cases within its original jurisdiction (s. 202). It has been held 
that only a liquidator, a creditor or a contributory can appeal under 
this section. Motilal Kanji & Co. v. N. M. Jhavery, 33 Bom L. R 
1495. 

VOLUNTARY WINDING UP 

A voluntary winding up of a company is vastly different from a 
compulsory winding up thereof. The object of a voluntary wind¬ 
ing up is that the company and its creditors shall be left to settle 
their affairs without going to Court, but they may apply to the 
Court for any directions or orders if and when necessary 

A voluntary winding-up can be effected (1) when the period 
(if any) fixed for the duration of the company has come to an end, 
or an event upon which the company is to be dissolved has occurred, 
and the company has in general meeting passed an ordinary resolu¬ 
tion to wind up; or (2) if the company by a special resolution resolves 
that the company be wound up voluntarily for any reason whatever; 
or (3) when the company has passed an extraordinary resolution that 
it cannot by reason of its liabilities carry on its business, and that 
it is expedient that the company be wound up. (S. 203). 

In the last case, the notice calling the meeting must clearly state 
that it is proposed to wind-up the company because its liabilities 
prevent it from carrying on its business. Silkstone Fall Colliery Co., 
In re, 1 Ch. D. 38. If, in pursuance of a defective notice, an extra¬ 
ordinary resolution for winding-up be passed, the resolution itself 
will be bad. 

It must be noticed that each of these three cases provides a 
different kind of resolution for the purpose of taking the company 
into voluntary liquidation. At any rate, notice of the resolution for 
winding-up (whether extraordinary or special) must be given by 
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the company within 10 days of the passing thereof by advertisement 
in the local Official Gazette and also in some newspapers circulating, 
if at all* in the district where the registered office of the company is 
situate (s. 206). 

A voluntary winding-up commences at the time of the passing 
of the resolution authorising it fs 204). 

Two classes of voluntary winding-up 

Following the English Companies Act, 1929, the Amendment 
Act, 1936, now divides voluntary winding-up into two* classes: (a) 
shareholders’ and (b) creditois’, and lays down the procedure to be 
followed in each case. The case falls under fa) when the company 
is solvent and is able to pay its debts in full In this case it is not 
necessary to consult the creditors or to call their meeting. The 
directors only make a declaration of solvency stating that, in their 
opinion, the company will be able to pay up its debts within 3 
years from the commencement of the winding-up and then the 
company and the shareholders proceed to appoint their own liquida¬ 
tor and to wind-up the company. The declaration must be supported 
by a report of the company’s auditors on the company's affairs and 
delivered to the Registrar before the notices of the meeting at which 
the resolution for winding-up is to be proposed are sent out. Where, 
however, the company is not solvent and the directors do not file 
the declaration about its solvency, the creditors must be called in 
meeting on the same or next day after the resolution for voluntary 
winding-up is passed; then the cr**ditors along with the shareholders 
appoint a liquidator or a committee of inspection and jointly carry 
out the liquidation The new provisions bearing on these two classes 
of voluntary winding-up are embodied in ss. 208 to 218. 

(a) Members’ voluntary winding-up 

Provisions contained in the new ss. 208A to 208E affect a wind¬ 
ing up resolved upon by the members of a company. 

Firstly, the company H general meeting must appoint one or 
more liquidators for winding-up tJ e aJTaiis of the company and fix 
his or their remuneration. On such appointment, all the powers of 
the directors of the company come to an end except in so far as the 
company in general meeting, or the liquidator, sanctions the conti¬ 
nuance thereof. (S. 208A). These provisions correspond to those 
contained in els. (ii) and (iii) of s. 207 of the Act prior to the 
amendment. In case of a vacancy occurring by death, resignation or 
otherwise in the office of a liquidator so appointed, the company in 
general meeting may fill it subject, of course, to any arrangement 
that may be made with th^ creditors of the company. The general 
meeting for the purpose may be convened by any contributory or 
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the continuing liquidator, if any, (S. 208B identical with m 210 of 
the Act before the amendment). 

Provisions of ss. 206C to 208E are practically common with those 
applicable to a creditors* winding-up and, therefore, they will be 
dealt with along with the provisions applicable to a voluntary wind¬ 
ing-up either of the members or of the creditors. 

(b) Creditors’ voluntary winding-up 

Ss. 209A to 209H contain provisions in relation to a creditors' 

winding-up. 

Creditors of a company would be mainly concerned where the 
company decides to wind itself up by reason of its inability to meet 
its liabilities. In such a case, the company is obliged to convene a 
meeting of the creditors on the day, or the day next following the day, 
on which the meeting for passing the resolution for winding-up is 
to be held. It must send out the notices of such meeting to the cre¬ 
ditors simultaneously with the notice of the company’s meeting. The 
notice must also be advertised in the manner specified in s. 206 (1) 
[S. 209A (1) & (2)]. 

The*next duty of the directors of the company is to cause a full 
statement of the position of the company’s affairs together with a list 
of the creditors of the company and the estimated amount of their 
claims to be laid before the creditons’ meeting to be held as afooe- 
said. They must also appoint one of their number to preside at that 
meeting who, in his turn, shall be bound to attend the meeting and 
preside thereat. [S. 209A (3) and (4)]. 

Now, assuming that the company’s meeting for passing the reso¬ 
lution for winding up is for some reason? adjourned and the resolu¬ 
tion is passed at the adjourned meeting, any resolution passed at the 
creditors’ meeting though prior in date to the resolution for winding- 
up shall be none the less valid as if it had been passed after the pass¬ 
ing of the resolution for winding-up [S. 209A (5)]. 

At the same meeting, the creditors and the company may res¬ 
pectively nominate a person to be a liquidator for the purposes of 
the winding-up. If they each nominate a different person, the one 
nominated by the creditors shall be the liquidator unless, on an 
application of any director, member or creditor of the company 
made within seven days after the date of the nomination by the 
creditors, the Court orders that the person nominated by the com¬ 
pany shall be the liquidator instead of or jointly with the one nomi¬ 
nated by the creditors, or appoints some other person instead of the 
person nominated by the creditors. Where, however, the creditors 
do not nominate anyone, the person, if any, nominated by the com¬ 
pany shall be the liquidator. [S. 209B]. 
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Further the creditors may, at the same or any subsequent 
mee ting , appoint a committee of inspection consisting of not more 
than five persons. In that event, the company may also, at the same 
or any subsequent meeting, appourt such persons as they think fit to 
act as members of the committee not exceeding five in number. The 
creditors may, however, resolve that all or any of the persons ap¬ 
pointed by the company ought not to be members of the committee 
whereupon the persons mentioned m the company*s resolution shall 
not be qualified to act as such It is open to the Court, however, to 
give directions contrary to the creditors’ resolution or appoint other 
persons in place of those mentioned in the company’s resolution 
[S. 209]. *4* J 

Remuneration payable to the liquidator is to be fixed by the 
committee of inspection, if any, or the creditors themselves. Where 
it is not so fixed, it may be fixed by the Court [S. 209D (1)]. 

As in the case of a members’ winding up, all the powers of direc¬ 
tors cease on the appointment of the liquidator except so far as the 
committee of inspection, if any, or the creditors sanction the con¬ 
tinuance thereof [209D (2)] 

Vacancy occurring by death, resignation or otherwise in the 
office of a liquidator other than a liquidator appointed by the Court 
shall likewise be filled by the creditors, (s. 209E). 

GENERAL PROCEDURE IN VOLUNTARY WINDING UP 

Sections 211 to 218 contain provisions applicable to any of the 
aforesaid two kinds of voluntary windmg-up of a company. Section 
208C is also applicable to a creditois’ winding up under s. 209F with 
a slight modification Section 208D is almost identical with s. 209G 
which, in fact, is the oldes. 216 (2) slightly altered. Section 208E 
corresponds to s. 209H which also reproduces the provisions of the 
old s 217. All these different sections will be now considered in 
their proper order. 

Section 212 prescribes the powers and duties of a liquidator in a 
winding-up. It would, howeve , be more convenient lo deal with them 
in the next lecture as a pail of the subj* u of Liquidators. 

It may, however, be noted that a Liquidator, howsoever ap¬ 
pointed, may be removed by the Court on a proper cause being 
shown and another may be appointed in his stead. Similarly, where 
no liquidator is acting for some reason or the other, the Court may 
appoint another liquidator. (S 213). Every liquidator, however, is 
required to deliver to the Registrar, within 21 days after his appoint¬ 
ment, a notice of his appointment in the prescribed form. (S. 214 
corresponding to the old s 208). 

The liquidator as a ude has to collect the outstandings of the 
company and pay off its debts. In the event, however, of the wind* 
ing up continuing for more than a year, the liquidator must summ on 
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n general meeting of the company, in the ease of a member’s winding 
up, at the end of the first year and of each succeeding year or so 
Boon thereafter as may be convenient within 90 days of the close of 
tile year. In the case of a creditors’ winding up, he is also required 
to summon a meeting of the creditors at the same time. Then he 
must lay before these meetings an account of his acts and dealings 
and of the conduct of winding up during the preceding year and a 
Statement in the prescribed form with respect to the position of the 
liquidation. (Ss. 208D & 209G). 

When the winding up is completed, a final meeting of the com¬ 
pany (and also of the creditors if the winding up is of the creditors) 
should be called by the liquidator. At such meeting or meetings, he 
should place an account of the winding up, showing how the wind¬ 
ing up has been conducted and the property of the company has been 
disposed of. These meetings have to be summoned by advertise¬ 
ment specifying the time, place and object thereof and published 
one month before the meetings in the manner specified in s. 206 (1) 
for publishing the resolution for a voluntary winding up. 

Within a week after the final meeting, the liquidator should file 
with the Registrar a return of the holding of the meeting or meetings 
and the date or dates thereof and a copy of the account. Where, 
however, at any such meeting, the quorum (in case of meetings held 
in a creditors’ winding up, two persons shall be a quorum at either 
meeting) is not present, the liquidator should make a return that the 
meeting was duly summoned and that no quorum was present 
thereat. Thereupon, the provisions as to the making of the return 
stated above shall be deemed to have been complied with. 

On receiving the account and either of. these returns, it becomes 
the .duty of the Registrar to register them and, on the expiration of 
three months from such registration, the company is deemed to be 
dissolved. The Court may, however, on the application of the liqui¬ 
dator or any other person interested in the affairs of the company, 
defer the date on which the dissolution is to take effect for such 
time as it thinks fit. And in that case, the person on whose applica¬ 
tion any such order is made should file a certified copy of the order 
with the Registrar within 21 days. (Ss. 208E & 209H.) 

The dissolution of the company thus reached cannot be reopened 
except in the case of fraud or under s. 243 already referred to. 

It may be noted that, if in the course of a voluntary winding up, 
any difficulty arises which may be best solved by the Court, s. 216 
empowers the liquidator or any contributory or creditor to apply to 
the Court for the purpose, or to exercise all or any of the powers 
which it might exercise if the company were being wound up under 
its order. Questions between the company and third parties, how¬ 
ever, cannot be determined under this section. Re Centifrugal But- 
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tor Co., (1913) 1 Ch. 188. And to a recent Bombay case it was held 
that Registrar of joint stock companies has no locus standi to make 
an application to the Court for an order for removing a liquidator 
appointed by a company to voluntary winding-up, and appointing 
another liquidator in his place. In re Peoples 1 International Travel 
Education & Commerce Co. Ltd., 42 Bom. L. R. 1021. 

COMPULSORY VINDING-UP PENDING VOLUNTARY ONE 
A question may be asked whether the Court can order a com¬ 
pulsory winding-up while the voluntary liquidation of a company is 
pending. S. 218 which replaces the old s. 219 with a slight but valu¬ 
able alteration provides that the voluntary wtodtog-up of a company 
shall not bar the right of any creditor or contributory to have it 
wound-up by the Court In the case of a contributory’s application, 
however, it requires that the Court must be satisfied that the rights 
of the conti ibutories will be prejudiced by the voluntary winding- 
up Prior to the amendment, even the creditor had to allege and 
prove prejudice to himself unless he had the support of a majority of 
the creditors The amendment now removes this difficulty in his 
way to secure the Court’s assistance in preserving his interest 
againM any possible jeopardy, provided he could have asked in the 
first instance for a compulsory winding-up under s. 162, In other 
words, a creditor who has a right under s. 162 to have the company 
wound-up compulsorily can exercise that right in spite of the fact 
that the company has gone into voluntary liquidation. Sri Gopal 
Chandia v Narain Das, (1938) All. 945; In re James MiJlward & Co. 
Lid., (1940) Ch 333 In such a case, however, if the petition is 
opposed by the company and most of the creditors who wish the 
voluntary wmding-up to continue, the Court is bound to dismiss 
the petition, for the new section 218 (which corresponds to s. 255 of 
the English Act, 1929), does not affect the old rule that the Court to 
such cases is bound to have regard to the wishes of the other credi¬ 
tors. Home Remedies, Ltd., In re, (1943) Ch. 1 A liquidator in a 
voluntary winding-up, at any rate has no right to ask the Court to 
pass an order for compulsory winding-up by the Court Sri Gopal 
Chandra’s case (supra). 

When such order is made, the wunding-up would none the less 
date from the passing of the resolution for voluntary winding-up 
In the matter of Indian Stales Bank, Ltd., A. I. R. (1934) All. 114. It 
may also be noted that a voluntary liquidator’s remuneration is 
liable to be reviewed by the Court where a compulsory winding-up 
has been ordered, Mortimers, Ltd., In re, (1937) 1 Ch. 289. 
ARRANGEMENT WITH CREDITORS 

It has been already seen what the object of a voluntary winding* 
up is. Accordingly, it is easy to conceive that even a private 
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arrangement between a company and its creditors may be arrived 
at in respect to the claims of the latter. 

Arrangement by a company with its creditors can be made 
either in view or in the course of winding-up in the following man¬ 
ner:— 

(i) the arrangement to be binding upon the company must be 
sanctioned by an extraordinary resolution; and 

(ii) to be binding upon the creditors, it must be acceded to by 
three-fourths in number and value of the creditors. 

Any creditor or contributory, however, may, within 3 weeks of 
the completion of the arrangement, appeal to the Court against it, 
whereupon the Court may amend, vary or confirm the arrangement 
(S. 215 corresponding to s. 212 of the old Act) When a scheme of 
arrangement is made with the creditors of the company as a whole, 
no sanction of the Court is necessary to make it effective But such 
scheme should not contain powers or create bodies which are invalid 
in law British-America Nickle Corp. v. O’Brien, (1927) A C. 369 
Again, if it is made for obviating voluntary winding-up, it is not an 
arrangement under the section so as to prevent a creditor who has 
not assented to the scheme from presenting a petition for winding- 
up. Contal Radio Ltd., In re, (1932) 2 Ch. 66. 

AMALGAMATION AND RECONSTRUCTION 

It must be remembered, however, that such arrangement is not 
always made merely with a view to close the company’s business 
A company may be taken into voluntary liquidation by a special 
resolution for any reason whatever. And it is under this provision 
that very often companies are voluntarily wound-up with a view to 
alter the objects, or to deal with the capital of the company in a 
manner which cannot be adopted by the company as originally con¬ 
stituted, and cannot be carried out or conveniently carried out under 
the provisions of the Act for the alteration of the memorandum or 
the reduction of the capital of a company In such cases, a company 
may resort to reconstruction or amalgamation. 

Reconstruction means the formation of a new company to take 
over the assets of the old one with the idea that substantially the 
same business shall be carried on by the same person. Hooper v 
Western Countries Co., (1892) W N. 148 

Amalgamation is the blending of substantially two or more 
undertakings into one undertaking, the shareholders of each blend¬ 
ing company becoming substantially the shareholders in the com¬ 
pany which holds the blended undertakings. In re South African 
Supply, (1904) 2 Ch. 268, 287.’ 

Now, the scheme of arrangement for any of these two purposes 
can be carried out without an intervention of the Court under ss. 



208C and 208F. It must be very carefully noted in this connection 
that m&i schemes could be made even when the company is not in 
course of voluntary liquidation, and now, they can likewise be car¬ 
ried out under the new s. 153B where they involve a transfer of a 
controlling interest in the shareholding of a company to another 
company, and with the sanction of the Court under s. 153A in all 
other cases. 

Sections 208C and 209F which reproduce the old s 213 are very 
important. Section 208C provides for the power of liquidators to 
accept shares, etc as a consideration for sale of the property of the 
company, when the winding up is at the instance of the members of 
the company Where a company is sought to be reconstructed or 
amalgamated, a special resolution should first be passed to the effect 
that it is desirable to reconstruct or amalgamate the company, as the 
case may be and the company may accordingly be wound up volun¬ 
tarily The same resolution may also appoint liquidators with autho- 
nty to them to transfer the undertaking of the old company to a new 
company in consideration of paid up or partly paid up shares in the 
new company to be distributed amongst the members of the old 
company or those who elect to take them A member may, under 
this section, dissent from the sale of the undertaking and claim pay¬ 
ment m cash foi the value of his interest A dissentient shareholder 
cannot be compelled to take shares in a new company or the value 
put upon his interest by the liquidator Therefore, the dissenting 
member who did not vote m favour of the special resolution should 
express his dissent in writing addressed to the liquidator and leave 
it at the registered office of the company within seven days after the 
passing of the special resolution By such written dissent he may 
require the liquidator either (1) to abstain from carrying the reso¬ 
lution into effect, or (2) to purchase his interest at a price to be 
determined by agreement or in default by arbitration If the liqui¬ 
dator elects to purchase hit interest, the purchase money must be 
paid before the company u c issolved and be raised by the liquidator 
in such manner as may be determined by special resolution 

If, within a year, an order is made for winding up by or under 
the supervision of the Court, the special resolution as above stated 
shall not be valid unless sanctioned by the Court 

Section 209F applies the above provisions of s 208C to a credi¬ 
tors* winding up with the only modification that the powers of the 
liquidator under that section shall not be exercised except with the 
sanction either of the Couit or of the Committee of inspection. 

As stated above, where two or more companies desire to amalga¬ 
mate their undertakings, i is done under these sections. In some 
cases, the amalgamation is effected by the registration of a new com¬ 
pany which takes over all the undertakings of the existing com- 
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panics, In other cases it is effected by one of the existing com* 
panics taking over the undertaking or undertakings of the other 
company or companies, but to do this there must be express provi¬ 
sion in the memorandum of association, for it is not within the 
ordinary scope of the company’s objects to purchase the goodwill of 
another company. Earnest v. Nicholls’ (1857) 6 H. L. C. 401, 414. On 
the other hand, it has been held by the Privy Council in a case from 
Bombay that the scheme does not depend for its validity on the con¬ 
stitution of the company sought to be amalgamated; it rests entirely 
upon statute and the only question for the Court to consider is whe¬ 
ther the scheme is authorised by section 213. Shamdasani v. Tata 
Industrial Bank, 30 Bom. L. R. 1115. 

WINDING UP UNDER SUPERVISION OF THE COURT 

The Act provides for this kind of winding up in ss. 221-226. 
When a special or extraordinary resolution has been passed to wind 
up a company voluntarily, the Court may order that the winding up 
shall proceed but subject to its supervision and on such terms and 
conditions as it thinks fit to impose. Two things should be noted in 
this connection: firstly, that an order under this section which is 
called a ‘supervision order’ pre-supposes the existence of a voluntary 
winding up, and secondly, that no such order will be made where the 
voluntary winding up has commenced under an ordinary resolution 
The jurisdiction to pass an order as aforesaid is purely discre¬ 
tionary, and in exercising its direction the Court shall have regard 
to the wishes of the creditors and the contributories as proved to it 
by any sufficient evidence It will not, as a general rule, make such 
order on the petition of a contributory, unless it is satisfied that the 
resolution for winding up was so obtained that the minority of share¬ 
holders were overborne by fraud or improper or corrupt influence. 
Re Varieties, Ltd., (1893) 2 Ch 235; Re Medical Battery Co., (1894) 
1 Ch. 444. 


Effect and advantages of Supervision order 
The effect of a supervision order is the same as an order for 
compulsory winding up except that the liquidator may, subject to 
any restrictions imposed by the Court, exercise all his powers with¬ 
out the sanction or intervention of the Court in the same manner as 
if the company was being wound up altogether voluntarily. Another 
exception is that the power of the Court to order public examination 
of promoters, directors and other officers under s. 196 shall not be 
exercised when a company is being wound up under its supervision. 

Practical advantages of a supervision order are: (i) the order 
operates as a stay of actions and other proceedings against the com¬ 
pany; (ii) no proceedings can be initiated or continued against the 
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(jHupiQy -without the km of tile Court; end (tii) w additional 
liquidator may be appointed. 

It may be noted here that, as in the case of a compulsory wind- 
ing up, the company in the present case can be dissolved only by an 
order of the Court. 


lectueE XV 

CONSEQUENCES OF WINDING UP 

Consequences cw* to Shareholders—Consequences as to Cre¬ 
ditors—Consequences as to Dispositions by the company— 
Consequences as to Servants—Consequences as to Officers— 
Consequences as to Proceedings a gainst the Company — 
Consequences as to Costs — Consequences as to Documents — 
Dissolution —Liquidators: (1) m a Winding Up by the Court; 

(2) in a Voluntary Winding Up; (3) m a Winding Up under 
Supervision — Liquidator's Poioer of Disclaimer — Liquid¬ 
ator's Duty as to Pending Winding up — Liquidator's Duty as 
to Payment into Bank —Winding Up of Unregistered Com¬ 
panies—Defunct Companies, 

s 

CONSEQUENCES AS TO SHAREHOLDERS 

It has already been stated that a shareholder of a company is 
liable and bound to pay full amount on the shares held by him. His 
liability in this behalf continues even after the company is taken into 
liquidation. But for the purposes of the winding up proceedings, he 
is described by the Act as a contributory and certain changes are 
occasioned in his status, rights and liabilities, on the company going 
into liquidation, as a result of some imperative provisions of the Act. 

Contributories 

The term ‘contributory’ is defined by s. 1 f»B of the Act. It means 
every person liable to contribute to Ihe assets of a company in the 
event of its being wound up, and in all proceedings for determining 
md in all proceedings prior to the final determination of the persons 
who are to be deemed contributories includes any person alleged to 
be a contributory. The section, however, does not state who are the 
persons liable to conttfbute to the assets of the company on its being 
wound up. One must look to s. 156 for that, which says that persons 
liable to contribute are every present and past member off such com¬ 
pany subject to the qualifications mentioned in the section. The 
qualifications so mentioned ieal with the circumstances in which 
such persons are liable to contribute and also the extent of their 
liability. 

Uts. i*-is 
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The list of contributories consists of two ports, A and B. A con¬ 
tributories are the present members of the company, ie., these who 
ere members at the commencement of the winding up. B contribu¬ 
tories are the past members of the company, ie., those who have 
ceased to be members within a year preceding the winding up. A 
person who has legally been a member and has ceased to be such 4s 
a past member. In the term ‘past member 1 are, therefore, included 
persons whose shares have been forfeited, surrendered, cancelled, or 
transferred within the year preceding the winding up, but not a per¬ 
son who has died within that year. Off. Liqr. v. Jamna Prasad, 31 
All. 417. All such persons are liable to be placed on the B list. 

Nature of contributories’ liability 
S. 159 as amended defines the liability of a contributory. It 
says that the liability of a contributory shall create a debt payable 
at the time specified in the calls made on him by the liquidator. In 
other words, the liability of a contributory, though commencing at 
the date when he entered into the contract with the company under 
which he became a member, is only contingent during the winding 
up inasmuch as, until a call is made, it is nothing more than a mere 
liability to contribute, if necessary, to the assets of the company for 
payment of the debts due to its creditors and expenses of the wind¬ 
ing up. The liability of a contributory, however/ creates a debt 
under the section and it does not become payable until a call is made. 
The effect of this provision is to give to the liquidator a new cause of 
action which a company itself might not have. For instance, if the 
claim of a company for the realization of any call from a member is 
barred by limitation, such member becomes liable to pay all that has 
remained unpaid on his shares including the unpaid call when the 
company goes into liquidation. In re Whitehouse, 9 Ch. D. 595; 
Jagannath Prasad v. U. P. Flour Mills Co. Ltd., 38 All. 347; Prayan 
Prasad v. Gaya Bank Asso. Ltd., 10 Pat. 249; Pokhar v. Flour Mills 
Co., Ltd., A. I. R., (1934) Lah. 1015; In re East Bengal Sugar Mills, 
Ltd., (1940) 2 Cal. 175. And it is no answer to this statutory liability 
that there had been an arrangement between a member and the 
directors to exclude such liability. Geoffrey v. Sikdar Iron Works, 
Ltd., 59 Cal. 1099. Further, no time runs against the liquidator until 
he makes a call on the contributories, because under the foregoing 
provision the liability of a contributory to pay on his shares creates 
a new debt which becomes payable only when a call is made on him. 
Let it be observed in this connection that with regard to other 
claims of the company, whether against the contributories or out¬ 
riders, there is no revival of the cause of action on the winding up 
of a company, and the time continues to run even after a liquidator 
is appointed. Hanna) Gupta v, Offl. Liqr. of the Debra Dun Mus- 
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of a company is barred before liquidation, the liquidator cannot re¬ 
cover the same. Upper India Sice Mills v. Jaunpur Sugar Factory 
L&d« 25 All. L. J. 277. The extent of the liability of the estate of a 
d ecease d member is the same as if the deceased had been living at 
the time of the winding up. The heirs and legal representatives of 
a deceased member are liable to contribute to the assets of the com¬ 
pany in discharge A his liability. In default, proceedings may be 
taken for administering the property of the deceased contributory 
and compelling payment thereout of the money due. The surviving 
coparceners of a contributory who was a member of a joint Hindu 
family governed by Mitak&hara are for this purpose deemed to be 
his legal representatives and heirs (S. 160) S. 161 lays down that 
if a contributory becomes insolvent after the winding up has com¬ 
menced, he becomes a stranger to the company and that, although 
his name remains on the list of contributories, his assignee in insolv¬ 
ency represents him for all purposes and is to be deemed a contri¬ 
butory. 

Extent of liability 

Now a member on the A list is liable to the extent to which his 
shares are not fully paid up But the liability of a member on the 
B list arises only if (1) it appears to the Court that the existing 
members are unable to satisfy the contributions required to be made 
by them, and (2) the debts incurred by the company while he was a 
member remain unpaid after applying all the contributions of the A 
contributories and all the assets of the company pan passu towards 
payment of all its debts irrespective of the date when they were 
incurred. Even if this second condition were present, a past mem¬ 
ber would have to pay nothing if the transferee of his shares had 
paid for them in full In other words, a past member is liable to 
be called upon to pay only so much of the amount, *f any, on the 
shares that may have remained unpaid by his transferee as a pre¬ 
sent member as is necessary to pay the debts or any part thereof 
incurred while he was a member. 

Claim to set-off 

At any rate, a fully paid shareholder cannot be put on the list 
of contributories merely to give the Court the power to order him 
to pay his other debt to the company. In re G. E, B. (a debtor), 
(1903) 2 K. B. 340. He may be, however, put on the list with his 
consent because though he is not liable for calls, he is entitled to 
share in the surplus assets uf the company. Re Anglesea Colliery 
Co., 1 Ch. 555. 

It may be that as against the liability of a contributory under 
the above provisions, there may be some amount due to him from 
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the company in his character as a member in the form of dividends, 
profits or otherwise. S. 156 (1) (vii) provides that in such a case 
the sum due to such contributory shall not be regarded as the debt 
due from the company where the claim of any outside creditor of 
the company is outstanding. It means that the contributory in that 
case has to make his contribution to lhe assets of the company 
without any right to claim a set-off in respect of the amount due 
to him from the company by way of dividend, profits or otherwise. 
Til any case, such sum will be taken into account for the purpose of 
the final adjustment of the rights of the contributories inter se. 

As regards moneys due from a contributory of the company on 
any other account, the Court may order him to pay them in the 
manner directed by it, and no set-off in respect of any amount that 
may be due to him from the company on any independent dealing 
or contract can be allowed to him except in the case of an unlimited 
company, or unless such contributory is a director of a limited com¬ 
pany with unlimited liability. Chandiok v Pcarey Lai, AIR 
(1942) All. 136. The set-off in respect of any such moneys or any 
other amount duo to him in respect of any dividends may, howevei, 
be allowed in any case against any subsequent call if, without the 
aid ol any contributions from the contributories, all the creditors of 
the company are paid oil out of the assets of the company. (S 186 1 
It will be observed that the provisions of sub-section (1) of s lCtf 
invest the Court with a discretion whether to grant or refuse to 
grant an order against a contributory in respect of a claim other than 
a call Where, therefore, the Court refuses to graul such order, 
the liquidator must proceed by way of a civil suit to enforce the 
claim, and it would bo open lo the contributory to plead the ordi¬ 
nary legal del cnees including a right to set-off to such a claim. There 
is nothing in s. 186 which can reasonably be construed as a general 
deprivation of contributories of the right of set-off Shri Nath Sab 
v. Off. Liqr. Benares Bank, Ltd., 11941) All. 153 (F. B.). 

Director-Contributory 

One more provision may be noted here as regards a contribu¬ 
tory who is also the director of a company. S. 157 of the Act des¬ 
cribes the liability of a director on winding up of a limited company. 
It says that a director, present or past, whose liability is unlimited 
(p 129) is liable to contribute to the assets of the company to an 
unlimited extent over and above his liability (if any) to contribute 
as an ordinary member in the event of the company going into liqui¬ 
dation. But there are limitations lo this liability. A past director is 
not liable if he has ceased to be a director for a year or upwards 
before the winding up. Secondly, a past director shall not be liable 
in respect of any debt or liability of the company contracted after 
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he ceased to hold office. And thirdly, subject to the articles of the 
company, a director, present or past, shall not be liable to make any 
contribution unless the Court deems it necessary in order to satisfy 
the debts and liabilities of the company, and the costs, charges and 
expenses of ihe winding up. It will be observed that even a present 
or past director will not ordinarily be called upon to make any con¬ 
tribution in pursua. ee ot his unlimited liability until it is found that 
all the present an* past members of the company are nol in a posi¬ 
tion to satisfy the debts of the company. In tact, he may be called 
upon to contribute practically after ail the resources of the company 
aie exhausted and yet the debts of the company are not completely 
discharged 

Enforcement of liability 

Now, the liability to contribute, of both past and present mem- 
beii, is enforced by means of calls When the winding-up is by the 
Court, the liquidator makes calls with the sanction or under an 
order u( the Court On a voluntary winding-up thr liquidator can 
make calls without the sanction ot the Court As soon as the call 
made, the debt created by the liability ol the contributory uil 
w mebng up becomes payable 

Restriction of transfer of shares, etc. 

In addition to the liability imposed by the foregoing provisions 
on the members ol a company in the evem of its being wound up, 
s 227 oJ the Act imposes a sort oi restriction on them, \ iz . that m 
the case ot a voluntaiy winding up no transfei oi shaies except 
funster s made to or with the *ancUon oi the liquidator shall be 
made and that every alteration in the status of the members of the 
company alter the commencement of such winding-up shall be void. 
In the case of a winding up by or subject to the supervision of the 
Court, every disposition of the pioperty (including actionable claims) 
of the company and en ry t-i nsfer of shares or alteration in the 
status of its members made the commencement of the winding 
up shall be void unless the Court otherwise directs. The principle 
on which the provisions with regard to disposition of company’s pro¬ 
perty is based is that in all winding up (as well as bankruptcy! all 
unsecured creditors should be paid par? passu and the Court will not 
tolerate any conduct on the part of the company or its directors 
which has the effect of giving preference to one creditor or a set of 
creditors over the other creditors of the company. 

It may be noted her" that though shares cannot be transferred 
except with the sanction of the liquidator or the Court, as the case 
may be, debentures may be .lansferred without any objection what¬ 
ever. 
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CONSEQUENCES AS TO CREDITORS 

It has been stated in the preceding lecture that a company can 
never be declared bankrupt. But, all the same, distinction is to be 
made, as regards the rights of the creditors of a company which is 
being wound up, as between the winding up occasioned by reason oE 
the company being unable to pay Jts debts and the one occasioned by 
any other reason while Ihe company is perfectly solvent. In the 
former case, the company is to be deemed insolvent, and the same 
rules prevail as to (1) the respective rights of secured and unsecured 
creditors, (2) debts provable, and (3) the valuation of annuities and 
future and contingent liabilities as are m force for the time being 
under the law of insolvency with respect to estates of persons ad¬ 
judged insolvent (s. 229). While in the latter case, namely, where a 
solvent company is being wound up, all debts payable on a contin¬ 
gency and all claims against the company, present oi future, certain 
or contingent, shall be admissible to prooi against the company, a 
just estimate being made, as far as possible, of the value of such 
debts or claims as may be subject to any contingency, or loi some 
other reasons do nol bear a certain value is 228) Tt may be noted 
here that liquidators are not bound by decrees which the creditors 
may have obtained against the company, and they are entitled to go 
behind such of them as they consider were not properly obtained 
Off. Liqs. Gorakhpur Electric Supply Co. v. Siemens (India) Ltd., 
U940) All. 730 

Proof of Debts 

Now, debts or claims are to be proved within the time to be 
fixed by the Court (s J91) A creditor who docs not prove does not 
lose his right altogether He can prove so long as there are any 
assets undistributed He cannot, however, disturb any former 
dividend. 

No difficulties would arise where a solvent company is being 
wound up. The creditors have merely to prove their claims, and 
that being done, they are paid off out of the assets of the company. 

In the case of an insolvent company, however, one must analyse 
and examine the provisions of s 229 stated above. The expression 
'rules’ in the section is interpreted to import the provisions contained 
In any section of the Insolvency Acts and rules made thereunder un¬ 
less there is already a provision in the Companies Act providing for 
the matter. Han&raj v. Off. Liqr., 51 All. 695. On this principle, it 
seems to have been held in a case by the Bombay High Court that 
s. 49 of the Presidency Towns Insolvency Act can apply to give any 
Crown debt as distinguished from those mentioned in s. 230 (1) (a) 
a first priority. Motor Emporium Co. v. Moos, 29 Bom. L. R. 1446. 
It is submitted that, even under the decision of the Allahabad High 
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Court in Hansraj’s case, as s. 230 of the Companies Act exhaustively 
provides the kinds of debts which are entitled to priority in a wind¬ 
ing up, s. 49 of the Presidency Towns Insolvency Act cannot be made 
applicable under s. 229 so as to enlarge the provisions of s. 230 and 
gi\e priority to any Crown debts other than those mentioned in that 
Motion. This view has been expressed by the Calcutta and Lahore 
High Courts and b nas been held that a trade debt due to the Crown 
is not entitled to pr.urily in the winding up of a company. Northern 
Bengal Co. Lid., In re., (1937) 1 Cal 684, Secretary of State v. Pun¬ 
jab Industrial Bank, Ltd., 1? L^h. 678 And now, it has been held 
by the Privy Council in u recent case that the Crown is bound by 
the provisions of the Act and is, accordingly, not entitled to any 
prerogative, priority or preferential rights or treatment, save those 
expressly conferred and limited the Act itself, in particular by 
Ss 230 and 2J2i2' Governor-General v. Shiromani Sugar Mills, 48 
Horn L R, 482 UP.C.) 

In liquidation x>ix>ceedings of an insolvent company, a secured 
creditor under this section may do one of three things: (1) he may 
rely on the security and ignore the liquidation altogether; (2) he 
may value hi* security and prove tor the balance ol his debt; or (3) 
he may give up his security and prove for the whole amount. A 
secured creditoi, however, who realizes his security cannot prove 
for interest due after winding up when claiming the balance of the 
amount He can prove for the balance and interest upto winding up 
only Quarterniane’s case, (1892) 1 Ch 539. Ail attaching creditor 
whose attachment does not mature by sale thereunder is not a secur¬ 
ed creditor only by reason of his attachment. Goverdhandas v. 
Official Liquidator, 31 Rom. L. R. 1209. 

Unsecured creditor^ oi an insolvent company are paid in the 
following orde*.— 

(1) preferential payments under s 230 (infra), 

12) other debts par* pa sm. 

Rut debts in respect m whirls a rate ^ interest is paid varying 
with the profits of the company Lee postponed until other debts are 
paid in full. 

A creditor can prove for interest on his debt up to the date of 
the winding up in the case of an insolvent company wound up either 
voluntarily or compulsorily. If the company is solvent, i.e., if there 
is a surplus after paying the capital and interest on all debts upto 
the commencement of the winding up, interest is payable from that 
date upto the date of payment, but no interest would be paid to the 
creditors whose debts do not carry interest even when the company 
is found to be solvent. Off. Receiver, High Court, Madras v. Rao & 
Co., A.I.R. (1948) Mad. 64. 
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All claims can be proved in winding up except claims which are, 
by an order of the Court, declared to be incapable of being fairly 
estimated. Hardy v. Fot her gill, 13 A. C. 351. 

Preferential payments 

Where the assets of the company available for payment of 
general creditors are insufficient to meet them, certain unsecured 
debts are paid even before the debenture-holders under any floating 
charge and before payment of any other debt of the company. These 
preferential payments have been already mentioned in the lecture 
on debentures. They are: (1) rates and taxes having become due and 
payable to the Crown (supra) or to a local authority within the 
twelve months next before the commencement of the winding up; 
(2) wages of a clerk or servant for the two months before the wind¬ 
ing up not exceeding Rs. 1,000 for each clerk or servant, i3) wages 
of a workman for two months before the winding up not exceeding 
Rs. 500 for each; (4) compensation payable under the Workmen's 
Compensation Act, 1923, in respect of the death or disablement of 
any officer or employee of the company; (5) all sums due to any 
employee fiom a provident, pension, gratuity or any other fund 
maintained by the company; and (6) the expenses of any investiga¬ 
tion held under s 138 (iv) These debts shall rank equally among 
themselves and be paid in full, unless the assets are insufficient in 
which case they shall abate in equal proportions It may be noted 
here that these preferential payments have priority also over a 
landlord’s right of distrain, if exercised within three months before 
the date of the winding up older and they are a first charge on the 
goods so distrained oi the proceeds of sale. Rut in this last case, 
if any money is paid to any person ha\ ing a right to a preferential 
payment as aforesaid, the landlord shall have the same right of 
priority as the person to whom the payment is made (S. 230). 

CONSEQUENCES AS TO DISPOSITIONS BY THE COMPANY 

Fraudulent preference 

As regards the dispositions of the properties of a company, the 
bankruptcy rule as to fraudulent prelerence applies when an insol¬ 
vent company is being wound up. S 231 of the Act provides for this 
and states that any transfer, delivery of goods, payment, execution, 
or other act relating to properly which would, if made or done by 
or against an individual, be deemed in his insolvency a fraudulent 
preference shall, if made or done by or against a company, be deem¬ 
ed, in the event of its being wound up, a fraudulent preference. (See 
s. 56 of the Presidency Towns Insolvency Act). In order to prove 
a fraudulent preference under this section, it must be shown that 
(1) the transaction took place within 3 months of the presentation of 
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the petition in case of a winding up (either originally 01 pending a 
voluntary winding up) by or subject to the supervision ot the Court 
and cf the resolution in the case of a voluntaiy winding up [Chenna- 
kesava v Official Liquidator, A I it (1943) Mad 54], and (2) that 
the dominant motive in the mind <»t the company, actmg by its direc¬ 
tors, was to piefer one creditor to the otheis In re Jackson and 
Bassforil, (190b) 2 Ch 4b7 r th»- test i* whether the propel mlerencc 
to draw from the hvts is that the dominant motive actuating the 
debtor is that, m making the transfer the dcbloi is doing what he 
himself fell bound or compelled to do If so the case is not of a 
iiaudulent preference Nabin Kishori \ Jagncshwar, AIR 
1 1933 1 Cal 809 In re M 1 G Trust Ltd <1<H3) Ch 542 Butina 
case where out ot a number of credit ois two at least were It ft un- 
heeded while the itsl weic sail died 'v the assiuinunt ol pro-note** 
or other valuable set unities it would he piopcr to li id that there 
was on the part oi the comp i an intent to pieki within the meal - 
mg ol 211 ( hennakesava s ease Turtli^ umlci clause 

t) of this tt Lion an\ tianslt oi i s f nnv nt b\ i comp my oi all it 
properties to trustees Jot the hem fit of aM its ch (hints shall be void 
11ns include, a floating chirjt uni ill the assets oL the company 
lor the beneffl ot all its creditors London Joint C itv Bank \ Ilei- 
bert lln km son Ltd, 11022) W N 1* Where lowever loans are 
advanced in tursuanee ol an agicei u nt Uj is*>ue elebenluie^ hut the 
debentures aie issued within 1 monlli, of V w/induu up oi the 
company the debentures v ill not be held invalid on 1 hr gmuncl ol 
fraudulent preference In le Stanton Ltd ( 192 m) 1 Lh HU) 

Floating charge when invalid 

Every floating charge ns not valid tor lhi purposes of the wind¬ 
ing up S 233 savs that i doiting charge on the property or under¬ 
taking of a company created within three months ol the commence¬ 
ment of the winding up shall inless it is proved that the company 
immediately after creation o* t e charge was solvent be invalid 
except to the amount of any cd-n paid to the impany at the time of, 
or subsequently to the creation oi and jn consideration for, the 
barge together with interest theieon at the rate of 5 percent per 
t mum This section, howevei, does not touch the question of a 
audulent transfer of debentures It must be remembered that 
every floating cha r ge crystallizes and becomes a fixed charge on the 
winding up of the company 

CONSEQUENCES AS TO SERVANTS 

A winding up order by r Court operates as a dismissal or dis¬ 
charge of the servants of the company Chapman’s case, 1 Eq 346; 
s 172 (3) And such discharge relieves the servant from all obliga- 
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tions under his contract of service. Thus, where A agreed to act as 
a director of the company for seven years and not to engage in any 
competing business for seven years after he should cease to hold 
office, and the company was ordered to be wound up, it was held 
that the winding up order operated as a wrongful dismissal of A, and 
that he was free from his agreement not to compete with the com¬ 
pany. Measures Bros. Ltd. v. Measures, (1910) 2 Ch. 248. 

A voluntary winding up also in most cases operates as a dis¬ 
charge of the company's servants. In Midland Counties District 
Bank v. Attwood, (1905) 1 Ch. 357, it was held that the resolution for 
winding up did not operate as a discharge of the servants. The 
ground of this decision was that the corporate existence and corporate 
powers of the company subsisted, notwithstanding the winding up, 
and that as the liquidator was appointed by and was an officer oi the 
company there was no change in the personality of the employer as 
to dismiss the servants. But in a later case Reigale v. Ihiion Manu¬ 
facturing Co., (1918) 1 K. B 592, the Court of Appeal considered the 
question and Scrutton, L. J., after referring to the hcadnote to the 
Midland Bank’s case observed : 

“If that means that a resolution lor voluntary winding up 1-? nevri to 
discharge the servants of the company. I cannot agree with it It seems 
to me that it may or may not be a discharge ul the .seivants according 
to the facts ol the particulai case " 

This decision virtually overrules the former. Where an appoint 
ment is for a fixed period, it becomes a question of construction whe¬ 
ther there is a definite agreement by the company to provide em 
ployment for the period named, in which case no term will be 
implied authorising the company to discontinue its business by a 
resolution for voluntary winding up during that period. Where 
there is no such definite agreement, the resolution for winding up 
would operate as a discharge of the employee. Fowler v. Commer¬ 
cial Timber Co., (1930), 2 K B 1; Railway & Electric Co., In re, 38 
Ch. D. 597. 

CONSEQUENCES AS TO OFFICERS 

The expression ‘officer of the company* may include the secre¬ 
tary, solicitor, or auditors of the company, but it does not include a 
share-broker. G. Tiruvengadachariar v. Velu Mundaliar, (1938) 
Mad. 192. 

It has been stated in the preceding lecture that, on the winding 
up of a company, the powers of the directors usually cease. 

It has been further stated that the Court may call any officer of 
the company or any person indebted to the company, or who has 
property of the company in his possession, or who can give any in¬ 
formation as to the company and order him to bring with him any 
books and documents relating to the company. 
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A reference has also been made to the power of the Court to 
order public examination of any person who has taken part in the 
promotion oi the company, or has been a director or officer of the 
company, on a report by the official liquidator that fraud has been 
committed. There need only be a prtma facie case of suspicion on 
the part of sum liquidator. Re Bank of Hindustan, 13 Eq. 178. 

M Jeasance claims of the company 

Then again the officers may be liable lor misfeasance under 
s 235 of the Act. If any promoter, director, liquidator or officer of 
ihe company has misapplied or retained money or property of the 
company or has been guilty of misfeasance or breach of trust, the 
• 'oiirl may, on the application ot the liquidator, or of any creditor 
or contributory, examine intu his conduct and order him to repay 
uj restore money oi property m tu pay compensation. Proceedings 
under this section, however can be brought against the officer con¬ 
cerned dunng his lifetime and within the period of limitation 
prescribed by the section. The right to biing or continue such 
proceedings does not survive his death, and no question of the 
application ol the maxim ‘actio petsonahs rnontur cum persona’ 
arises m relation thereto. Offi. Liqs. Muffasil Bank v Jugal Kishorc, 
(1939) Mad 6, Manila] v Vandravandus, A. 1 K <1944) Bom. 193; 
Sankaram v KoUavain Bank, A T H (1946) Mad 304. Prior to the 
Amendment Act, 1930, the Indian Limitation Act applied to an 
application under this section as if such application were a suit. 
This provision, however, led to a divergence oi views among the 
High Courts as to the precise article of the Limitation Act which 
applied to such application. The Bombay High Court held that it 
was governed by art. 12b of the Limitation Act and not by article 
36. 115 or 116. Govind v. Raghunath, 32 Bora. L R. 232 The 
Madras and Allahabad High Courts also held the same view. Rama 
Seshuyya v. Shree Tripurasundari Cotton Press, Bezwada, 42 Mad. 
468; In the matter of the Uniui Rank of Allahabad, Ltd., 47 All. 669. 
But the Lahore High Court casscided fro: > that view. Bhimsingh 
v. Liquidator, Union Bank of India, 8 Lah 167. The conflict is now 
set at rest by the Amendment Act, 1936, which amends s. 235 and 
provides that the application should be made within 3 years from the 
late of the first appointment of a liquidator, or of the misapplica¬ 
tion, retainer, misfeasance or breach of trust, as the case may be, 
whichever is longer. 

Criminal liability and prosecution 

The next section provides punishment for falsification, destruc¬ 
tion, mutilation, alteration or fraudulent secretion of any of the 
books, papers or securities of the company which is being wound up. 
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The gist of the offence is the intention to defraud or deceive any 
person. 

S. 237 is replaced by an entirely new section, sub-sec. (6) where¬ 
of is again split up into two sub-sections with sub-sec. (7) renum¬ 
bered as sub-sec. (8) by the amending Act II of 1938, and it provides 
the procedure for the prosecution of delinquent directors, managers 
and other officers. 

If, in the course of a winding up by, or subject to the super 
vision of, the Court, it appears to the Court that any past or present 
director, manager or other officer, or any member of the company 
has been guilty of any offence in relation to the company, it may 
either on the application of any person interested in the winding 
up or of its own motion, direct the liquidator either himself to pro 
secute the offender or to refer the matter to tlie Registrar In the 
latter case, if the Registrar considers it to be a til case for pioscvu- 
tion, he shall place the papers before the Advocate-General or the 
public prosecutor and ii so advised institute proceedings for the 
purpose. No prosecution shall, howevei, be undertaken unless an 
opportunity Is given to the accused person to make a statement in 
writing to the Registrar and of being heard thereon. 

Similarly, if in the course of a voluntary winding up, it appeals 
to the liquidator that any such person as stated above has been 
guilty ol a criminal offence m relation to the company, he shalJ 
forthwith report the maltei to the Registrar. The Registrai may 
in this case do either of the three things, \ iz , li> he may proceed 
as when the matter is refered to him by the Court; (n) he may refei 
the matter to the Central Government for further inquiry where¬ 
upon they shall investigate the mailer and, if thought expedient, 
may apply to the Court for an order conferring on any person design¬ 
ated by them all such powers of investigating the affairs of the 
company as are provided by the Act in the case of a compulsory 
winding up; or (iii) if he is ol opinion that the case is not a fit ore 
for prosecution, he shall inform the liquidator accordingly. The 
Iquidator in such a case, if he holds a different opinion, may him¬ 
self take proceedings against the offender after securing a sanction 
of the Court. In case, however, the liquidator does not make a 
report to the registrar as he should, the Court may, on the applica¬ 
tion of any person interested in the winding up or of its own motion, 
direct the liquidator to make such report which, on being made, 
shall be dealt with by the Registrar in any one of the three ways 
mentioned above. 

In connection with every prosecution in purusance of thes* 
provisions, it shall be the duty of the liquidator and of every officer 
and agent of the company, past and present (other than the defend- 
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aut in the proceedings), to give to the Registrar all assistance he is 
r eason ably able to give. ‘Agent’ here includes any banker, legal 
adviser or auditor of the company. In case of default, the Court, 
may, on the application of the Registrar, direct performance of that 
duty. Where the liquidator is in default, the Court may order him 
to pay the costs of the application personally unless it appears that 
the default was mi • to the liquidator not having in his hands sufti- 
i-lent assets of the ’umpuJiy 

S 238 provides penalty tor false evidence. I f any person upon 
euy examination upon oath authorised under the Act, or in any 
affidavit, deposition or solemn affirmation, in or about the winding 
up of any company or otherwise in or about any matter arising 
under this Act, intentionally gives false evidence, he shall be liable 
to impugnment as well as fine. 

In addition to the aforesaid penal provisions the Amendment 
/U’l, 1938, has introduced another omnibus section 238A which repro- 
aui os s 271 of the English Act, 1929. It provides penalties of 
ifTipinm.nienl Jnr a number of offences committed by officers of 
companies in liquidation either antecedent to or in the course of 
winding up 

Considering the extr»nsi\c penal provisions now to be found in 
I he Act in respect ol almost everv requirement of the Act, Palmer 
rightJv says that there are verv few requirements of the Act which 
aie not fortified with penalties m case of default Fines are in 
marl’s eases imposed on the company and upon ‘any officer who is in 
default/ and m some cases, imprisonment is mentioned. 

(m SEQUENCES AS TO PROCEELINGS AGAINST THE 
COMPANY 

It has been stated that after the winding up petition is present¬ 
ed. the Court may stay all pioeecdmgs against the company. After 
the Winding up order is made all proceedings against the company 
must cease even without any stjy order by the Court, unless the 
Court gives special leave loi then to continue An appeal filed 
against a company after the passing of a winding-up order, without 
leave of the Court, is no valid appeal; and a subsequent application 
for leave ‘to continue the appeal* is in reality only an application 
or leave to commence or launch an appeal; and if such application 
is made at u time when the appeal is time-barred, the application 
will necessarily be rejected by the Court. Maharaj Kishore Khanna 
v Benares Bank Ltd. (194!^ All. 565. Similarly, where a suit is filed 
against a company after it has been ordered to be wound up, with¬ 
out the leave of the Court the Court has no jurisdiction to grant 
leave to the plaintiff to continue his suit. In such a case, the Court 
has inherent jurisdiction to dismiss the suit on an interlocutory 
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application. Har Narain Misra v. Kanahiya Lai, (1939) 2 Cal. 425. 
Further, any distress or execution put in force against the assets of 
the company after the commencement of the winding up is void. 
(S. 232). These rules also apply to a winding up under supervision. 
But on a voluntary winding up, the Court may restrain proceedings 
against the company if it thinks fit In re Margot By waters, Limited, 
(1942) Ch. 121. 

CONSEQUENCES AS TO COSTS 

Lastly, the costs ordered to be paid by the company while in 
liquidation of any action brought or defended by it have to be paid 
first out of the assets of the company. Similarly, all costs, charges, 
and expenses properly incurred in the winding up are payable out 
of the assets of the company in priority to all other claims 
except those of the secured credilors, if any. iS. 217) 

CONSEQUENCES AS TO DOCUMENTS 

Firstly, where a company is being wound up, all documents of 
the company and of the liquidators shall, as between the contributo¬ 
ries of the company, prima jaclc be evidence of the truth of all 
matters recorded therein (S. 240). 

Secondly, after an order for winding up by, or subject to the 
supervision of, the Court is made, the Court may make such order 
for inspection by creditors and contributories of the company of its 
documents as the Court thmks just, and any document in the posses¬ 
sion of the company may at cordingly be inspected by creditors or 
contributories (S. 241). 

Lastly, when a company lias been wound up and is about to be 
dissolved, the documents of the company and of the liquidators may 
be disposed of, in the case of w inding up by, or subject to the super¬ 
vision or, the Court, in such a way as the Court directs, and in the 
case of a voluntary winding up, in such a way as the company by 
extraordinary resolution directs Irrespective of whether they arc 
thus disposed or not, no liability shall rest on the company, or the 
liquidators or any person to whom the custody of the documents has 
been committed after three years from the dissolution of the com¬ 
pany by reason of the same not being produced to any person claim¬ 
ing to be interested therein. (S. 242>. 

DISSOLUTION 

Winding up of a company ultimately results in its dissolution 
whereupon its corporate existence comes to an end. When the 
affairs of a company have been completely wound up as a result of 
the Court’s order for winding up, the Court makes an order that the 
company be dissolved from the date of the order, and the company 
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is accordingly dissolved. The order is then reported within 15 
days by the official liquidator to the Registrar who makes a minute 
o* the dissolution of the company in his books. In case of default, 
the liquidator is liable to be fined to the extent of Rs. 50 per day. 
iS. 194). If on such dissolution, any assets of the company remain 
undistributed, they pass to the crown as bona vacantia. If any 
assets are found or recovered after the dissolution, motion is usually 
made to set aside tbe dissolution under s. 243 by the liquidator or any 
other person interested within two years from the date of the dis¬ 
solution. 

Where, howevei. a company is being wound up voluntarily, it is 
dissolved quite in a different manner without any order of the Court. 
'I he procedure for the purpose i» now laid down in ss. 208E and 20911 
according as the winding up is of ilie members or of the creditors 
Within a week after final meeting or meetings, as the case may be, 

I he liquidator is required to ;end a copy of his final accounl and a 
ielmn oj the holding of the meeting or meetings to the Registrar 
The Registrai ioilhwith icgislcrs them in his books and on Ihe ex¬ 
piration of 3 motiills form such icgistr.ition, the company is deemed 
to be dissolved The Court, in such a case, has only Ihe power to 
detei the dale of (^solution on the application of the liquidator or 
any other person interested S. 243, however, applies to a dis¬ 
solution even under these provisions 

A company winch is being wound up subject to the supervision 
ol the Court tan be dissolved only in the manner provided in s. 194 
refei red to above 

LIQUIDATORS 

II now remains to consider the question of liquidators, how they 
aie appointed and reinowsl and their powers and duties as laid down 
by the Act It will be lemcmbrred that, in every winding up, a 
liquidator must be appointed But it must be noted that the mode of 
appointing him depends upr n the mode in which the company is 
wound up. It would therefoie be ci*nvcnici/ to deal separately with 
liquidators as appointed undci each of the three different modes of 
winding up which have been already noticed. 

I) IN A WINDING UP BY THE COURT 

S. J / 5 of the Act deals with the appointment of a person as an 
official liquidator when a company u ordered to be wound up by the 
( ourt. Such appointment is made as soon as the winding up order 
is made. Where it is not ,o made, the new s. 171A provides that the 
official receiver attached to the Court shall automatically become 
the official liquidator of the company and forthwith take into his 
custody and control all the books, documents and assets of the com- 
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pany. He shall continue to act as such until his discontinuance by 
the Court. The Court may also after giving notice to the company, 
unless dispensed with for reasons recorded, appoint a provisional 
liquidator after the presentation of a petition for winding up, and 
before the winding up order is made. 

Now the Court may appoint one or more persons as official 
liquidators, and in that event, declare whether any act required or 
authorized to be done by the official liquidator is to be done by all 
or any one or more ol such persons. It may also determine if any 
and what security js to be given by any official liquidator on his 
appointment. The section luither lays down a very important rule 
that the act ol an official liquidatoi shall be valid notwithstanding 
any defect that may afterwards be discovered in his appointment 
provided that nothing in the section shall be deemed to validate 
any acts done by him alter Ins appointment is shown to be invalid 
Furthermore, the Court will not appoint a receiver of the assets in 
the hands of an official liquidator. 

The next section provides that an official liquidator may resign, 
or be removed by the Court on a proper cause being shown, teg, 
incapacity, etc ) and the vacancy may be filled up by the Court 
Until the vacancy is so filled up, the official receiver shall be and ad 
as the official liquidator The Court may also determine the remu¬ 
neration of the liquidator, b> percentage or otherwise, and also fix 
the proportion lor distribution of such ienumeration among the 
liquidators where they aie mure than one. 

S 177 says that the liquidator so appointed shall not be describ¬ 
ed by his individual name but as the official liquidator of a particular 
company, and s 178 empowers him to lake into his custody all the 
property, cfTccts and actionable claims of the company which are to 
be deemed to be in the custody of the Court as from the date of the 
winding up order It must be carefully noted in this connection that 
the property of the company does not vest in the liquidator. He is 
a trusteee for all persons who were creditors of the company at the 
date of the winding up He m fact represents both the company and 
the creditor 0 


Statement to the Liquidator 

To facilitate the work of the liquidator, the Amendment Act, 
1936, by the *^w s 177A requires a statement to be submitted to him 
as to the affairs of the company unless the Court otherwise orders. 
Where a provisional liquidator is appointed, such statement should 
be submitted to him. 

The statement must contain the following particulars: 

(al the assets of the company, stating separately the cash 
balance in hand and at the bank, if any; 
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( b) the debts and liabilities, 

(c) the names addresses and occupations ot tlie credilois silt¬ 
ing sepaiately the amount oi sccu t 1 *cbts and unsecured debts ami 
m the case of the iormei pa^ticnlai^ of the so unties their value 
and the dales whin th< y wen h f i\on, 

id) the debts dec to tin u mpany ihc names addievscs and 
occupations ol the } usons iiom whom 1iu> aie due and the amount 
likely to be lealiseU then lxom 

The statement when made out imM be v allied bv an affidavit 
by one or mou oi the dncC as and the secretary «n magei oi other 
chiet othcei or the com] any The offu.nl liquidate* may however, 
subject to the dim ion ot the Couu u quu< it 10 be verified either 
l>\ the poisons u v ho ai o» base Ik n the cuuctoi ^ ot the company, 
or ( 11 ) who have taken part in th lormation of the compiny within 
t ae vear he hue the u ue of l In nidei ot the appoint me ill ol the pio 
viiioial liquidator oi (u who an oi have been in the c mploy 
meat ol Ok company v\ rtlnn tlu *ame puiol or ii » who ate oi 
have bun u rtlnn that pi l iod office is of o in Ifu eiujilov ment of a 
t ompanv winch i, or within the id yvai ^a an off \< ci of tin 
< orip-my to wh i h lla t tU im nt *cl iti 

Jlio stun mint must hi subinitti d wilhin > » \ from Ihi date 
of the mtiti of winding up or ot the appointmu t oi ill* pio» i auud 
liquidaloi a the ease may hi I i i turn in ly hna e\< i u i \U nded 
l>\ thi Jjquid dor ortiic Court loi jki it n » ons ( o is nulixm imn 
mt urn n in this be In 11 shall he p<-yablt out ot tin a i of the < om- 
pai v uo|cit to an ippi il In tin ( ouit 

liu si demon ^ i subu Hid h d if op n to m ptrlion b\ any 
pei »o i tatn hinm 11 i i i uim , u In ardilni oi coutj ibutoiy oi 
tin t ompanv at all i n Jdi times on pavmi nf oi ilu piosmbfd 
ice A copy oi (\tiait Ihueliorn car i o be had it the pn ,on o 
de ires 

Default in complv - < tli the lcquncmcnt, of the action is 

made punishable with hru P extent * Rs 100 per day Simi¬ 
larly, any person untruthfully tiling hir self to b * a tiednot oi 
contributorv ol the company woufd be guilty oi an offence undei 
s ]fJ2 of the Indian Penal Code and on the application ol the liqui¬ 
dator or ol the official receiver be punishable accordingly 

Statement by the Liquidator 

Aflei the receipt of thr statement under the loicgoing provi¬ 
sions oi where the c \u 4 r lei •, that no such statement shall be 
submitted the official l q lulator is icquired by another new 
177B to Mibnvl a prelimi ay lepoit to the Court not later than 
four or with the leave of the Couit, six months from the dale ot the 
winding up order The report must be as regards uj the amount of 

i c u i« 
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capital issued, subscribed, and paid up, and the estimated amount of 
assets and liabilities, giving separately under the heading of assets 
particulars of cash and negotiable securities, debts due from contri¬ 
butories, debts due and securities, if any, available to the company, 
movable and immovable properties of the company and unpaid 
calls; (ii) if the company has failed, as to the cause of the failure; 
and (iii> whether any inquiry is desirable as to any matter relating 
to the promotion, formation, or failure of the company or the conduct 
of its business. The liquidator may, if he so likes, make a further 
report or reports as to any other matters, such as the fraud com¬ 
mitted by any officer of the company in or since its formation, 
which, in his opinion, should be brought to the notice of the Court. 

Committee of Inspection 

The Amendment Act, 1936, further introduces s, 178A based on 
s. 199 of the English Act, 1929, for the appointment of a committee 
of inspection to help the liquidator in the winding-up. For this pur¬ 
pose a duty is imposed upon the liquidator to convene a meeting of 
the creditors of the company within a month from the date of the 
winding up order in order to ascertain whether or not such com¬ 
mittee should be appointed to act with the liquidator and also who 
are to be the members of such committee, if appointed. Within a 
week thereafter, the liquidator is further required to convene a 
meeting of the contributories to consider the decision of the credi¬ 
tors and to accept the same with or without modifications. If the 
contributories do not accept such decision in its entirety, the liqui¬ 
dator should apply to the Court for directions as to whether there 
should be a committee of inspection and, if so, what should be the 
composition of the committee and who shall be the members thereof. 
At any rate, the compiittee, howsoever appointed, must not consist 
of more than twelve members being creditors and contributories of 
the company or persons holding general or special powers of attor¬ 
ney in such proportions as may be agreed on by the meetings of cre¬ 
ditors and contributories, or as, in case of difference, may be deter¬ 
mined by the Court. 

The committee is empowered by the section to inspect the 
accounts of the liquidator at all reasonable times. They must meet 
at least once a month and tlie liquidator or any member of the com¬ 
mittee may also call a meeting of the committee as and when he 
thinks necessary. They may act by a majority of their members pre¬ 
sent at the meeting but cannot act unless a majority of the committee 
are present. 

A member of such committee may resign by notice in writing 
signed by him and delivered to the liquidator. If, however, a mem¬ 
ber becomes bankrupt, or compounds or arranges with his creditors 
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or remains absent from five consecutive meetings of the comm 1 1too 
without the leave of those members who together with himself 
represent the cioditois or tnc ti Uibutories as the case mu> be 
his office would thoieupon become \ at ant 

Besides a member of Iht tommittee ma\ be removed bv an 
ordinary nsolutiur ol the tuditois ni comiibutoi les whom he 
lepiesent Se\t day 1 * notice staling the object of the meeting 
most ho \ever be given in '.uth mil 

An\ vacancv occurring on the coinmitlee 1 to be filled b> a reso 
iution pas oil at .1 meeting oi the cioditois 01 of the conti ihutoi les, 
as the case ma> be \\ h.c linnet forth* it it bo summnned by the 

liquidator The u ntinuing members of flu cmnmiLlee it not loss 

than tvo m,i^ continue to at m the rntanlime 

Towers of an Official Liquidator 

T!i< so • 1 c described n s 170 of the ^ct and cm be had only 
with tin ^mttion ol tht ( mat But the C'ouit unrii » the at \t sec- 
tior mas at am time make 111 older providing that tnc official liqui¬ 
date inav iMKist my of these pawn \ithout 11 s tuition or inLer 
vintnn and while a juovi«.iond liquid 1 I 01 1 appointed may limit 
and leslnct In poviis bv the order appoint 11 * hi* 

TSlnw the powci -* remit mil bv tin siition iu 
*1) to bung and defend ad j tlu* Harm of the < ompan>, 

U> 10 cdiiv on the business ol the conpauy si lai a** ni rv be 

lUMisaiv ten tin beneficial w mdm s up ol the compinv 

1°) to sell and ti m fu lln pioncnv ol the tom,) my bv public 
auction or a private contract 

i4) to execute and s* ul documents and dcsch on behalf ot the 
company, 

• 5l to prove tank * n< claim m tic 111 ilvinty ol any contri 
butory ior an\ balance 1 a Jain* 1 his e l it 0 and to iccuve dividends 
•n respect thereof, 

f6) to draw adept in it «u I endorse nj bills of exchange, 
hundis or promissory notes with he ame effect a, if d awn cte , by 
the eompan\ m the course ol its business, 

to raise money on the security oi the assets, 

(8> to take out in his own name Utters of administration to any 
eceaxed contributors, 

f9i to do all other tlnngo as may he necessarv foi winding up 
the affans oi the companv and distributing the assets, and 

(10) to appoint nj ^ ocate or pleader entitled to appear be 
fore the Court m oidei to 'leost him in the performance of his 
duties provided that where be official liquidator is an attorney, he 
shall not appoint his partner unless the latter consents to act with¬ 
out remuneration iS 101* 
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In connection with the aforesaid powers, reference may well be 
made tn what Jessel, M R. observed in In re Wreck Recovery and 
Salvage Company, 15 Ch. D. 353 at p. 360 in regard to the liquidators 1 
power to carry on the business of the company so far as may be 
necessary for the beneficial winding up of the company: 

“Now, the word 'necessary means that it must not be merely beneficial 
but something more, though the necessity must be determined by the Court, 
having regard to all the circumstances oi the case. Tt does not, of course, 
mean that no other course would be possible Then it must be for the 
‘beneficial winding up 1 oi the business of the company; therefore, it must 
be with a view to the winding-up of the company, not with a view to its 
continuance." 

It may be noted here that no liquidator, official or otherwise, as 
representative of a company in liquidation, has a right of audience 
in any proceeding in a suil brought by such company in the ordinary 
original jurisdiction of a High Court Eastern Tavoy Minerals 
Corpn. Ltd. v. Clarke, Rawlins, Ker & Co., (1937) 2 Cal 173. 

Duties of an Official Liquidator 

The duties of an official liquidator besides those already men¬ 
tioned are prescribed by ss. 182 and 183 of the Act Under the for¬ 
mer, as amended by the Amendment Act, 1936, he is required to 
keep proper books in which entries or minutes of proceedings at 
meetings and of such other matters as may be prescribed are to be 
made. And any creditor or contributoi-y may, subject to the control 
of the Court, personally or by his agent, inspect such books. The 
liquidator is further required twice a year to present to the Court 
an account in duplicate of his receipts and payments as such liqui¬ 
dator in the prescribed form and verified by a declaration in the 
prescribed form. The Court in its turn is required to cause that 
account to be audited in any manner it thinks fit, and after the audit, 
one copy should be kept by the Court and the other copy should be 
delivered to the Registrar for filing. Each of these copies would be 
open to inspection by the creditors or any other interested person. 
The next section porvides that the official liquidator shall have re¬ 
gard to any directions that may be given by resolution of the cre¬ 
ditors and the contributories at any general meeting or by the com¬ 
mittee of inspection in regard to the administration and distribution 
of assets among the creditors. Secondly, he may in his discretion 
summon general meetings of the creditors and contributories in 
order to ascertain their wishes, and it shall be his duty to summon 
meetings at such times as the creditors or contributories may by 
resolution direct, or whenever requested in writing to do so by one- 
tenth in value of the creditors or contributories, as the case may be. 

Besides having to pay regard to the directions of the creditors 
and the contributories as aforesaid, an official liquidator is entitled 
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to use his own discretion in the administration and distribution of 
the assets among the creditors. He may also apply to the Court for 
directions in relation to any matte arising in the winding-up. 

If any person is aggrieved by any act or decision of the official 
liquidator, he may apply to the Court, and the Court may confirm, 
reverse or modiiy the act ot decision and make such order as it may 
think jusi in the u* cum stances 

(2) IN A VOLUNTARY WINDING- L P 

A voluntary winding-up of a company may now he either a 
members’ winding-up or a creditors’ winding-up. The mode of 
appointing liquidators in each case has been all cady treated in the 
preceding lecture and, thcrelonv not'd not be repeated here 

Powers and duties of Liquidators 

1 lie liqiudatoi in a voluntary windnig-up is not really a trustee 
h >i IIk c red it oi & or the contributories nor is lie an officer of the 
Cnuit lie occupies the position ot a paid agent of the company, and 
if lie neglects his dalutory duties to imhlois or contributories, he 
w dl be liable to them in damages He will also bo liable for mis- 
n asaiice it h* pays money to a person who has no < hum against the 
toinpunv Windsor Steam Coal Co., In re, (1929} l Ch lfil. 

Prior to the amendment o* the Act m 193b, the powers and 
duties ol a liquidator m a voluntary wmduig-up were dealt with in 

* 207 ot the Act Since the amendment, however, they are to be 
lounri ms 212 with material additions and alterations This section 
is based upon s 243 of the English Ait, 1929 

lastly, the liquidator may in the cast of a member’s' voluntary 
umdmg-up, with the sa ur. -n of an extraordinary resolution of the 
company, and in the case of creditors' voluntary wmding-up, with 
the sanction of either the Court or the committee of inspection, 
exercise an/ of the powers giv n bv els <d». fe), (f> and (h) of s. 179 
to a liquidator on a compulsory w mding □/ The exercise of these 
powers oi any of them, however, shall be subject to the control of 
the Court and any creditor or contributory may apply to the Court 
with respect to any exercise or proposed exercise of any of these 

* owers 

Secondly, he may, without being in need of any sanction what¬ 
ever, exercise any of the other powers given by the Act to the liqui¬ 
dator in a compulsory winding up. These powers, it will be remem¬ 
bered, include the power to ?arry on the business of the company so 
far as may be necessary fo ■ the beneficial winding-up of the com¬ 
pany If. therefore, in the proper exercise of this power, he incurs 
obligations, those 1o whom he incurs them are entitled to be paid 
out of the assets of the company in priority to its creditors at the 
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commencement ol the winding-up In re Great Eastern Electric 
Company, Limited, < 194J > Ch 241 He has, however, no inherent 
power to rclei disputes on behalf of tile company to arbitration nor 
can such power be claimed ioi him as an incidental power in rela¬ 
tion to any of his express powoi s under the Act Dumchand & Co, v 
Narain Das & Co., A I K (19471 [ all 3h5 (F B l 

Thirdly he may exercise the' Courts power of makiug calls 
Fourthly, ht may cxenise (lit Couith power of settling the list 
of contributories which shall be pi .ma {a<ie evidence of the liability 
ol persons named therein 

Lasllv he may summon general meetings oi the company for 
the purpose ol obtaining the sanction of the company by special or 
cxtiaoidinaiy it solution oi tm M ny othci puipose he may think fit 
The only duly oi a lujuidaloi as piestiibed by the section is 
that he shall pay the debb oi the company and shall adjust Iht lights 
of the (ontnbutoi its jmom, thtrmcJves 

Where sc\eial liquidators aic appointed any ol the powers as 
afore aid may be exerciser] bv suJi one ox more* nl tnc‘in as ma\ be 
determined the tunc* of thru appointment oi in default oi such 
determination by any numbei not los' Ilian two 

(3) IN A WINDING IP UNDER SUPERVISION 

In a w mdmg up suls]f ct to suntrviuon of (lie Court the Court 
m«iv appoint a Jiquidatoi in addition to the liquidator already ap¬ 
pointed and he will h«no tlie ^ uric pawns as it he had been ap 
pointed m the \oluntai\ hquilalion Similarly the Court may re 
nio\e any liquidate dIroarS ippointed and continued b\ the Court 
or appointed by the ( ouit and mas also fill any vacancy 

Powers and duties ol a Liquidator 

A-> a i< iult ol the di'.ueDon of the Coui t in making the super 
vision or (in and appointin a liquidator a-> atoiesaicl it follows thal 
the liquidator in such a cast (an exercise all powers without the 
sanction ol the Court as u a \oJuntary winding-up but subject to 
such resti idiom as may I)- mposed by the Court while making the 
supervision ordci and th* >ppointrnctil ol a liquidator, if any In 
other words though no liquidator is appointed by the Court it has 
got a decrction while making the supervision order to restrict the 
powers of the liquidator alroad\ appointed by the company 
LIQUIDATOR S POWER OF DISCLAIMER 

The new s 230A introduced by the Amendment Act 1936, con- 
fei i a now po^ver upon a liquidator in any winding-up to disclaim 
land burdened with covenants, slocks and shares, unprofitable con¬ 
tracts or other property which is unsaleable The section is almost 
a rwhaUm reproduction of s 267 of the English Act, 1929 
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The liquidator in connection with any such property may have 
attempted to sell the property or excinsed some act of ownership 
over it Still he ma> with the leavt ot the t ourt and ubject to the 
provisions ot the section disdain it b\ writing signed bv him at any 
time within 1 2 monlhs alter the commenu ment ol the winding up 
oi such extended time as iruu he allowed by the C'ouil II an> such 
pioperty dot* come to th f i nowled^e ol the liquidator within a 
month attei the c nmet cement ot I hr winding up the power to dis 
claim may be cruised within 1 * months or such extended time as 
ma> be allowed attti m n is become iwait theicof The Court may, 
however bcloic granting 1 ivc lequ lc nonces to bt given to pei- 
sons interested m the property sought to be disclaimed 

The power to disclaim howiver i >ub|’(t 1o one restriction 
Where an application in wilting has been made to du liquidator by 
an> person mtci c*tcri m the l )pcrl> icquning limn to decide 
whether he will o r will not disclaim and the liquidator does not, 
v ithin 2f di\s itt(i I 1 ( n upt ot tin ipplu ition or mill lurther 
tunc as run he illowid b\ the C oait notii> 1o the applicant his 
intention to apply to the t ourt tOi It avo to disclaim the company 
shall be deemed to have adopted the piupeity In case uf a contract, 
the liquidator instead of notiivmg anv such intention should deft- 
mttJv disclaim the sanu w ilnn Lhr hkt period oil incise the com¬ 
pany shall be deemed to ha\c idoptcd it 

Application so icsimd contracts 
A] ut lie m the liqiuaatoi si j\ui to dwl.um even any person 
who is as lgaiiist tlu liquidaloi entitled to the be ni til or subject 
to the burden of a contiact nude with the company may apply to 
the Couit for ]itopei icliets The Court in such a case may make' 
an order rescinding the mtracl on such terms as to payment by or 
to either oi dam it ha th» non pcrlorrnanrc ol the lontract, 

and anv damages payable ui dir such oidu to any pci son may be 
proved by him as a di nt m t ic winding up 

\ e ( m. order 

In the event of any disc la me 1 mdc r this section the Court may, 
on an application by any person interested in the disclaimed pro¬ 
perty who is undci any liability not disch uged by the* Act m respect 
of anjr such propel 4 \ maKe an ordtr for the vesting of the property 
in or delivery thereoi to any person entitled thereto oi by way of 
compensation Such older itsell would be enough to vest the pro¬ 
perty in the person specified without any assignment or conveyance 
for the purpose 

Where the disclaimed uoperty La of leasehold natuie the Court 
shall not make such vestm#. ardor in favour of a sub-lessee or mort¬ 
gagee of the company except upon the terms that he shall be subject 
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to the same liabilities and obligations as those to which the company 
was subject under the lease at the date of the winding-up or that 
he shall be subject only 1o the &ame liabilities and obligations as if 
the lease had been assigned to that person at the date Where the 
terms of the vesting order are not arccpted by the under-lessee or 
the mortgagee, he shall be excluded trom all interest in and security 
upon Ihe properly The Coml, m that < vent, may make the vesting 
order m 1a\our oi any poison liable* cither personally or m a repre¬ 
sentative character and cithci alone 01 jointly with the company, 
to ptiloim the levee co'H**Mnts in the lease, heed fiom all estates, 
lncinnhiaiiei ! and mlucds mated thcien by the company. 

II as a icsull ol a rh^dainci anv poison is in any respect in¬ 
jured, he shfl 1 be doomed to he a ucditor ol the company to the 
amount oi the lniuiv and ma\ pi cm it as a debt in the w millin' up 

LIQUIDATORS DVT\ AS iX) I’LVDINC WfNDFNCI 1 I' 

S 241 of ilie At t impo'cs a duty upon a hquidatoi in evuy kind 
of vuuing-ui lo tiU* m t out! oi w it li I lie? Rfgisuai, as the case 
inav lie a 'dalmient in tin pnsciibod Joini with lespeit to the pro¬ 
ceedings of tlK liquidation onto m each ycaj and at mteivals oi not 
nunc than 12 nien'hs ll the winding-up has not concluded m a \eai 
When an h •-l dement i hied m ^oml a copy thereof should also 
simullamon h le fded with the Registi u The statement will he 
open to tr i m* ti ti ly ,u y irtduo' m cnntuhutoiv ol the compauv 
at all Tcasonah\ limes on the payment ui Ihc pi escribed ice He 
may a 1 o j>t t i cop' of the slalom* et ei t m c>tract lheicfrom, it 
desired 

LIQUIDATOR'S DIJTV AS TO PAYMENT INTO HANK 

AnotWi dutv ol a common 1 no «q>pludhl to a hquidatoi in 
«my winding up i impc .ed b' ihe new s 244A namely, that he 
should open a sp' (lal Kn 1 mg a* count and ^iv .ill sums received by 
him as liquidator into such rue nunt 

As it gin Js a J’uuidatn) in \ coinpuhory wmdmg-up, however, 
he is required to pav such money into a Achcdulcd bank as defined ui 
s 2(e) ol the Reserve Bank ol hidia Act 1924 unless he is otherwise 
ordeied by the Court iot i casons of advantage to the creditors oi con¬ 
tributories In anv case he cannot retain with himself anv sum 
exceeding Rs 500 or such othei amount as the Court may authorise 
for more than 10 davs It ho does so retain it, he shall unless a satis¬ 
factory explanation is tendered pay interest on the amount so re¬ 
tained in excess at the late ol 20 pei cent per annum and shall fur¬ 
ther he liable to disallowance ot all or -.uch pail of his remuneration 
as the Court may think fit He may also be removed from his office 
by the Court and shall be liable to pay any expenses occasioned by 
reason of his default 
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LIQUIDATOR'S DUTY AS TO UNCLAIMED DIVIDENDS, ETC 


There has boon imposed on a liquidatoi yet anothci duty by 
s 244B which was inserted by Act XXXVI of 1940 and it i elates 
to how he must deal with unclaimed dividend* and undistributed 
pjohts during the winding-up and on the dissolution of the 
company The hist sub-section oi this section piovidcs that, if the 
liquidator lia^ m his hands m control any money ol the company 
repiesentmg uncla n d dividends payable to any creditor or undis¬ 
tributed assets refundable to an\ contnbutory which have remained 
unclaimed oi undistributed ioj six months alter tlic date on which 
i x ey became payable ui i Jundable h< shill loithaith pay that 
monev into tlie Reserve Hank ol India to the ciedit ol the Companies 
Liquidation Accouit It also pioiidc th it he hill lnnlaily pay 
into that account ai y moni\ r< pic t itmg unclaimed dividends or 
imd’*-* rbuted assets in his hand it 1h< date ol the dissolution of 
T ‘i company The irccipt o' the Receive Rank ol India foi the 
mom y so paid shall he «u c fleet »al di ihaigc ol the liquidator in 
lcs]»c i Iheied as p y nvKlLci hy «ub section ( f L It may be noticed, 
hovc\u tliat whuc the company i mg wound up bv the Couit, 
the hquKkiloi under the pic ceding rclion 214A is icquucd to pay 
a'l inonixs u uvtd him a 1 * miui i do a schoduh d hank and sub- 
scctioi (1) oi 11 is new s 24 ID the i c o c pi mid th it m siuh a 
i oe the liquidates i hall make the payment into the Companies 
Liquatatinn Account by tii.ml t lum the account m such bank 


Whcie the company is v ound up volu daulv oi aibpct to the supn- 
' mi oi the Court the same sub utiou provides that the liquidator 
shah when hlmg a ‘•tihmenl in pursuance ol «mb action (1) ol s 
^41 pioteedinf •» m liquidation noticed above, indicate the 

sum ot money which i* pa' able *o tlie Rr«-ci\" Hank of India un- 
claimed dividci ds oi ui d nbuh ri prohl and which he has had in 
his hand' U ■ a\ month * oteiinc, Ihc date to which the statement 
is hi ought dowi and p v U.at nm into the Companies Liquidation 
Account wdliin 14 clays < ( *Lt iatc oi filing that statement Sub- 
' cc td tin, new set lum t, n be hqu 1 *oi w hem making any 
such payment to iurnish to such ofh ei as the Central Government 
may appoint in that behalf a 'tat* moot m tlie pi escribed form setting 
oith the' naluie of (he sunr^ the names and last known addresses of 
,e P^sons entitled to participate therein the amount to which each 
entitled and the nature of his claim therelo 


It is not to be assumed howevpr that the persons entitled to 
participate in the sums so paid into the Companies Liquidation 
Account have lost tVi" n-rht for evei Sub-section (5) of the sec¬ 
tion on the contrary, leave hheity to such persons to apply to the 
Court for an order for pavrr mt of anv of these sums due to them, 
and the Court, after calling upon such officer as the Central Govern- 
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ment may appoint in that behalf to show cause within one 'month 
from the date of the service of the notice why the order should not 
be made and hearing his objections, if any, may make the necessary 
order if it is satisfied about their claim. 

The next sub-section provides for a further disposition of the 
sums paid into the Companies Liquidation Account after they have 
remained unclaimed for a period of fifteen years. It says that the 
sums shall then be transferred to the general revenue account of the 
Central Government subject, of course, to any claim that may be 
allowed under the foregoing sub-section as if such transfer had not 
been made. 

Sub-section (7) enacts a similar penalty, in case of default of the 
liquidator in paying intu the Companies Liquidation Account any 
money as required by sub-section (lJ to the one on his failure to 
deposit in the banking account such sums as he is required to do 
under s. 244A already referred to 

Lastly, in sub-sec. (8) of the section it is stated that nothing in 
the section shall apply in relation to companies with objects confined 
to a single Province which are not trading corporations. 

WINDING UP OF UNREGISTERED COMPANIES 

It is not every company which is not registered under the pre¬ 
sent Act which may be wound up S. 270 defines what an unregis¬ 
tered company moans in so far as the Act authorizes such company 
to be wound up It says that such company shall include any partner¬ 
ship, association or company consisting of more than seven persons 
save and except a railway company incorporated by an act of 
Parliament or by an Indian law or a company registered under the 
Indian Companies Act of 188(i or any act repealed thereby or under 
the Indian Companies Ad ul 1882 or under this Act 

It may be noted that the section makes no reference to a foreign 
company which, though carrying on business in British India, is not 
registered under the Act. Still, as the section specifies any partner¬ 
ship. association or company irrespective of its domicile, it would 
be correct to include a foreign company in the expression "unregis¬ 
tered company’ if it consists of more than seven members In that 
view of the matter, if a foreign company consists of seven or less 
than seven members, it cannot be wound up in British India though 
it may be a j egistered company in the country of its domicile. Such 
a restriction led to a number of hardships which were only recently 
perceived in England and, therefore, it was provided in s. 337 of the 
Act of 1929 that the provisions as to the composition of the company 
shall not apply to a foreign company. Cl. (3; of that section is in 
these terms: 
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“A partnership, association or company which consist of less than eight 
members and is not a foreign paitneishlp, association or company 1 

The clause is stated to be erne of the exceptions of the definition 
oi ‘an unregistei ed company ’ 

It may be noted that pi 01 to the removal oi the lestriction as 
regards foieign companies, it was held undei s 190 of the Act oi 
1862 that an unreal tend company could not bo wound up unless 
there weie more t i. n St a*n inemliei^ lu re Bowling and Wclby s 
loniracl, *1893) 1th 663 

S 270 of the Indian Ad i, undoubtedly based on s 207 of the 
L..iglish Act ol 1008 But this Jattci section did not improve the 
situation m this bch ilf S 199 oi the Act ot 1862 and s 267 oi llu 
Ait oi 1908 tone j ondtd to each othti and then toe the portion ot 
foreign company consisting ol *i\in ui less than se\ en mombeis 
untie i the ioirrifi itmainec* uniMcier! undei the lattu Consequent 
Oi Ihi Srtinc position would also bn maintained undei ■* 270 of the 
Indian Ail This view is Mippoited bv a derision ot the Rangoon 
High Court in V L. R. M ( hotlyai him \ .1 Horinii%|i, 8 Rang 658 

In a case decided b\ the Bomb iv High Court howc\er, it has 
hoen held that an unugeliied innign company cvi n though not 
roi simiivj ol more Ilian seven lumber i may be oideied to be wound 
up under ss 270 and 271 d it h an otlicc and is i in British India 
In re Strauss & Co Ltd \lt Ron l II 1080 Ilangnokai J who 
derided thal case obscivid .>n liu authorities that were cited in sup¬ 
port of tin uiw aloies.ud thal he wa-, unable to hold that they were 
conclusiyc ol the quesMon lie had to deter nunc and referred to the 
obrfu du turn ol Sv mien Eddy J in Re New York and Continental 
Line 1909) 5*1 S J 117 

In hi lutdship* \n ^ it jii c tin aclvi r ci fici via'* much to be 
said for (lu con tiuction i ii if Aif ml U0c » which the petition* is set up 

From the judgment it however «*pp< irs that Iho decision is 
b*isc*d more on i 2 17 r 1 *he hi pliih Act ui J )29 than upon the inter- 
pic tation oi the woirt include i 'd in s 270 of the Indian Act Even 
the widest interpretation oi u, \md it submitted cannot do 
awav with the expic^s condition a, icgards the number of members 
provided in the section lor any company partnership oi association 
'o be liable to be wound up as an unregistered company 

Apart fiom this conflict of decisions on the point, even the 
Amendment Act 1936 has not introduced this exception in case of 
foieign companies in s 270 of the Acl The only amendment that it 
has made is in s 271 to v 4i rh a new ciause based upon sub-sec (2) 
of s 337 oi the English Act 1929 is added stating that a foreign 
company canying on busn »ss in British India may be wound up 
as on uni egistered company on its ceasing to carry on such business, 
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notwithstanding that it has been dissolved or otherwise ceased to 
exist under the law of its domicile. This provision, it is submitted, 
dose not override the provisions of s. 270 which has for its purpose 
only the defining of an 'unregistered company.’ If the legisature 
had intended otherwise, they could have either redrafted s. 270 in 
terms of s. 337 of the English Act of 1929 or included a foreign com¬ 
pany in the definition of an 'unregistered company’ irrespective of 
the number of its members or in any other manner whatsoever. 

It may be noted that the number of members for the purpose of 
s. 270 is to be counted as on the date of the petition for winding up. 
Past members cannot be included in such calculation. In re Bowling 
and Welby’s contract, and Wcldy’s contract, (supra). 

Can an Illegal Association be wound up? 

The subject of an illegal association has been treated in the first 
lecture and cases have also been cited showing whether or not 
an illegal association could be ordered to be dissolved. It 
appears from those cases, however, that s. 270 of the Act has not 
been referred to in this connection in any of them. It may, there¬ 
fore, be interesting to consider whether any company, association or 
partnership which is illegal under s. 4 of the Act would not none the 
less be liable to be wound up under s. 270 as an 'unregistered com¬ 
pany.’ If it could be successfully contended that such company, 
association or partnership is wholly outside all the provisions of the 
Act and, therefore, s. 270 cannot apply to it, the scope of s. 270, 
would be simply restricted to a company, association or partnership 
consisting of more than seven members and less than eleven, where 
the business is of banking, and less than twenty-one where the busi¬ 
ness is of any other kind It is debatable whether the section could 
be narrowed down in that manner when it does not contain the 
slightest indication to justiFy that course. There is so far no judicial 
pronouncement in favour of one view or the other. 

Mode of winding up 

Now, such unregistered company cannot be wound up under the 
Act either voluntarily or under the supervision of the Court. It can 
only be wound up compulsorily, and nearly all the provisions of the 
Act in regard to compulsory winding up apply to the winding up of 
such unregistered company, subject to the following exceptions and 
additions thereto: 

(1) An unregistered company for the purpose of determining 
the Court having jurisdiction in respect of the winding up thereof 
shall be deemed to be registered in the province where its principal 
place of business is situate or, if it has a principal place of business 
in more than one province, in each of such provinces, and the prin¬ 
cipal place of business situate in that province in which proceedings 
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are being instituted shall be deemed to be the registered office of 
the company; 

(2) The circumstances under which an unregistered company 
may be wound up are: (a) if the company is dissolved or has ceased 
to carry on business or is carrying on business only for the purpose 
of winding up its affairs; (b) li the company is unable to pay its 
debts; or (c) if the Court is ol the opinion that it is just and equit¬ 
able that the company should be wound up: 

(3) Such company shall be deemed to be unable to pay its 
debts (a) if a creditor claiming a sum exceeding a sum of Rs. 500 has 
.served on the company a demand under his hand for the payment 
thereof, and the company has for three weeks thereafter failed to 
pay it or to secure or compound for it to the satisfaction of the cre¬ 
ditor; (bj if any suit or legal proceeding has been instituted against 
any member for any debt due from the company or from him in his 
character of a member, and notice in writing of the institution there¬ 
of having boon served on the company, the company has not within 
ten dajs thereafter paid, secured or compounded for the said debt, 
or indemnified the defendant against all costs, damages and expenses 
to be incurred by him by reason of the same; (c) if execution or 
other process issued on any decree or order against the company or 
any member thereof is returned unsatisfied; and id) if it is other¬ 
wise proved to the Court that the Company is unable to pay its debts. 
(S. 271). 

In the event of an unregistered company being wound up under 
the aforesaid jprovisions, every peison who is liable to pay or con¬ 
tribute to the payment of any deb! or liability of the company or for 
the adjustment of the rights of the members inier se or of the pay¬ 
ment of costs, charges and expenses of winding up shall be deemed 
to be a contributory. In the event of any contributory dying or 
being adjudged insolvent, the provisions of the Act in that behalf 
shall apply. (S. 272). Similarly, after the presentation of a petition 
for winding up and before tm making of the order thereon, the 
Court may stay all suits and j oc^odings against the company or any 
of its members on the application ol a creditor of the company, and 
after the order is made no suit or proceeding shall be commenced or 
proceeded with against any contributory of the company except 
* y Jeave of Court and subject to such terms as the Court may 
impose. (Ss. 273 and 274). 

If the unregistered company has no power to sue or be sued in a 
common name, or if for any reason it appears expedient, the Court 
may order all or any of th' properties, actionable claims, and obliga¬ 
tions of the company to vest in the official liquidator in his official 
capacity, subject to any idemnity such liquidator may be ordered 
to give. Thereupon, the liquidator may, according to the directions 
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of the Court, bring or defend in his official name any suit or other 
legal proceeding relating to the property, or necessary to be brought 
or defended for the purpose of effectually winding up the company 
and recovering its property. (S. 275). The next section provides 
that the aforesaid provisions shall be in addition to, and not in res¬ 
triction of any provisions contained in the Act with respect to wind¬ 
ing up of companies by the Court and the Court or the official 
liquidator may exercise any powers or do any acts in case of un¬ 
registered companies which may be exercised or done by it or him 
in winding up companies formed and registered under the Act; but 
an unregistered company shall not, except in the event of its being 
wound up, be deemed to be a company under this Act and then only 
to the extent provided by the Act. 

DEFUNCT COMPANIES 

There may be cases where a company is not legally dissolved 
when it ought to be so dissolved. In such cases, the name of the 
company continues on the register of companies in the Registrar’s 
office for no purpose whatever. As a matter of fact, it seems to be 
the intention of the legislature that the register of companies must 
contain names of such companies which arc actually doing business 
in pursuance of their memorandum oi association. And, therefore, 
the Act confers a power on the Registrar of Companies to strike the 
name of a company off his register when it appears to him that it is 
not in operation, or, where it is being wound up, he finds reason to 
believe that no liquidator is acting or, in spite of the affairs of the 
company being completely wound up, no returns have been made 
by the liquidator as required by the Act for a period of six consecu¬ 
tive months after notice demanding the returns has been sent by 
post to the company or the liquidator at his last known place of 
business. (S. 247). 

The section also lays down the steps which the Registrar should 
take In such cases. Where he has a reasonable cause to believe that 
a company is not in operation, he shall send to the company by post 
a letter inquiring whether it is in operation. If he does not, within 
one month of sending the letter, receive any answer thereto, he shall 
within 14 days after the expiration of the month send to the com¬ 
pany by post a registered letter referring to the first letter and stat¬ 
ing that no answer thereto has been received, and that if an answer 
is not received to the second letter within a month from the date 
thereof, a notice will be published in the local Official Gazette with 
a view to striking the name of the company off the register. If the 
Registrar receives an answer stating that the company is not in 
operation or if no answer is received within one month after sending 
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the second letter, he may publish in the local Official Gazette and 
send to the company by post a notice that on the expiration of three 
months from the date of the notice, the name of the company men¬ 
tioned therein will, unless cause is shown to the contrary, be struck 
off the register and the company dissolved. 

In the two other cases also, namely, where no liquidator is act¬ 
ing, or where no returns arc made by the liquidator, the Registrar 
may publish in 'tl e local Official Gazette and send to the company 
a similar notice. On the expiration of the time mentioned in such 
notice, the Registrar may, unless cause is shown to the contrary, 
strike its name off the register and shall publish notice thereof in 
the local Official Gazette; and on such publication the company shall 
be dissolved provided that the liability (if any) of every director and 
member of the company shall continue and may be enforced as if 
the company had not beer dissolved. 

li the company or any member or creditor thereof feels aggriev¬ 
ed by the removal of the company’s name from the register, the 
Court may, on the application of such aggrieved party, order the 
name of the company to be restored to the register, if it is satisfied 
that the company was in operation at the time of striking off its 
name or that otherwise it is just and proper that it should be res¬ 
tored to the register, and make such provisions as may seem just 
for placing the company and all other persons in the same position 
as nearly as may be as if the name of the company had not been 
struck off. 
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[27 March, 1913.] 


An Act to consolidate and amend tlie law relating to Trading 
Companies and other Associations. 

^yHEREAS it is expedient to consolidate and amend the law relating to 
Trading Companies and other Associations; It is hereby enacted a*? 
follows:— 


PART I 

PRELIMINARY. 


1. Short title, commencement and extent U ) This Act may be called 
the Indian Companies Act, 1913. 

(2) It shall come into force on the first day oi April, 1914, and 

(3) It extends to the whole of British India ''including British Balu¬ 
chistan and the Santhal Parganas.^ t * * ‘ ' ' *1 * 

2. Definitions. (1) In this Act unless there is anything repugnant 
in the subject or context,— 

(1) “articles” means the articles of association ot a company as origi¬ 
nally framed or as altered by special resolution, including, so lar as they 
apply to the company, the regulations contained las the case may be) 
in Table B in the Schedule annexed to Act No XIX of 1857 or in Table A 
in the First Schedule annexed to the Indian Companies Act, 1B82, or in 
Table A in the First Schedule annexed to this Act 

(2) “company” means a company formed and registered under this 
Act or an existing company: 

(3) “the Court” means the Court having jurisdiction under this Act: 

14) “debenture” includes debenture stock: 

(5) “director” includes any person occupying the position of a director 
by whatever name called: 

(6) “District Court” means the principal Civil Court of original juris¬ 
diction in a district, but does not include a High Court in the exercise of 
its ordinary original civil jurisdiction: 

(7) “existing company” means a company formed and registered under 
the Indian Companies Act, 1866, or undei any Act or Acts repealed thereby, 
or under the Indian Companies Act, 1882: 

(8) “Insurance company” means a company that carries on the busi¬ 
ness of insurance cither solely or In common with any other business or 
businesses: 

(9) “manager” means a person who subject to the control and direc¬ 
tion of the directors has the management of the whole affairs of a com¬ 
pany, and includes a director or any other person occupying the position 
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of a manager by whatever name called and whether under a conti act of 
service or not: 

(9A> “managing agent” means a person, firm or company entitled to 
the management of the whole affairs of a company by virtue of an agree¬ 
ment with (he company, and under the control and direction of (he direc¬ 
tors except to the extent, if any, otherwise provided for in the agreement 
and Includes any person, firm or company occupying such position by 
whatever named called 1 

Explanation Ii a person occupying the position of a managing agent 
calls himself a manager he shall nevertheless be regarded as managing 
agent and not as manager for the purposes of this Act 

(10) “memorandum” means the memorandum of association of a com¬ 
pany as originally framed or as altered in pursuance of the provisions of 
this Act. 

(Ill “officer” includes any dnector, managing agent, manager or 
secretary but save in sections 235, 236 and 237, does not Include an 
auditor 

(12) ‘prescribed” means, as respects the provisions of this Act relat¬ 
ing to the winding up of companies, prescribed by rules made by the High 
Court, and, as respects the other provisions of this Act prescribed by the 
Central Government 

113) “private company” means a company which by its articles— 

(a) restricts the right to transfer the shares, if any and 

(b) limits the number of its membeis to fifty not including persons 
who are in the employment of the company and 

(c) prohibits any invitation to the public to subscribe for the shares, 
if any, or debentuies of the company 

Provided that where two or more persons hold one oi more shares in 
a company jointly they shall, lor the purposes of this definition, be treated 
as a single member 

(13A) “public company” means a company incorporated under this 
Act or under the Indian Companies Act, 1882, or under the Indian Com¬ 
panies Act, 1866, or under any Act, repealed thereby, which is not a pnvate 
company 

(14) "prospectus” means any prospectus, notice, circular, advertise¬ 
ment oi other invitation, offering to the public for subscription or pur¬ 
chase any shares or debentures of a company but shall not Include any 
trade advertisement which sliovs on the face of it that a formal pros¬ 
pectus has been prepared and filed 

(15) “the registrar” means a registrar or assistant registrar perform¬ 
ing under this Act the duty of registration of companies: 

(16) "share” means share in the share capital of the company, and 
includes stock except when a distinction between stock and shares is ex¬ 
pressed or implied: 

(17j “trading corporation” means a trading corporation within the 
meaning of Item 33 in List I in the Seventh Schedule to the Government 
of India Act, 1935 

(2) Where the assets or a company consist in whole or in part of 
shares in another company, vhether held directly or through a nominee 
and whether that other company is a company within the meaning of this 
Act or not, and 

IiiC^Li-ib 
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(a) the amount of the shares so held Is at the time when the accounts 
of the holding company are made up more than fifty per cent, of the 
Issued shaie capital of that other company or such as to entitle the com¬ 
pany to more than fifty per cent of the voting power m that other com¬ 
pany, 01 

(b) the company has power (not being power vested in it by virtue 
only of the provisions of a debenture trust deed or by viitue of shares issued 
to it for the purpose in pursuance of those provisions) directly or indirectly 
to appoint the majority of the directois of that other company, 

that other company shall be deemed to be a subsidiary company within 
the meaning ol this Act, and the expression 'subsidiary company’ in this 
Act means a company in the case of which the conditions of this sub¬ 
section are satisfied and includes a subsidiazy company of such company 

Provided that where a company the ordinary business of which in¬ 
cludes the lending of money holds shaies in anothei company as secuiity 
only, no account shall for the puipose oi determining under this section 
whether that othei company is a subsidiary company, be taken of the 
shares so held 

2A Provisions as to companies legistered in Burma or Aden before 
separation from India—Notwithstanding anything in the last preceding 
section, a company which was immediately before the separation of Burma 
and Aden from India a company as defined by the said section, being a 
company the legistered office whereof is in Buima or Aden — 

(a) shall be deemed for the purposes of this Act to be a company 
registered and incorporated outside British India and 

(b) shall not unless the subject-matter or context so requires, be in¬ 
cluded in the expressions company’ existing company ‘public company’, 
and ‘private company 

Provided that— 

( 1 ) for the puiposes of section 277 oi this Act such a company shall, 
for a period of six months from the separation, be deemed to be a com¬ 
pany incorporated and registered in British India, 

(H) the separation ol Burma and Aden from India shall not render 
valid any mortgage oi charge which, immediately before the date, was 
void against the liquidator or ci editors of such a company 

3. Jurisdiction of the Courts (l) The Court having jurisdiction 
under this Act shall be the High Court having jurisdiction in the place 
at which the registcied office of the company Is situate 

Provided that the Central Government may by notification in the 
official Gazette and subject to such restrictions and conditions as it thinks 
fit, empower an* District Court to exercise all or any of the jurisdiction 
by this Act conferred upon the Court and in that case such District Court 
shall, as regards the jurisdiction so conferred, be the Court in respect of 
all companies having their registeied offices in the district 

(2) For the purpose of jurisdiction to wind up companies the 
expression 'registeied office’ means the place which has longest been the 
registered office of the company during the six months immediately pre¬ 
ceding the presentation of the petition for winding up 

(3) Nothing in this section shall invalidate a proceeding by reason 

of its being taken in a wrong Court p 16 
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PART U. 

CONSTITUTION AND INCORPORATION. 

4 . prohibition ©f partnership exceeding certain number. Cl) No 
company, association or partnership consisting of more than ten persons 
shall be formed for the purpose of carrying on the business of banking 
unless it is registered as a company under this Act, or Is formed in pursu* 
ance of an Act of Parliament or some other Indian law or of Royal Charter 
or Letters Patent. 

(2) No company association or partnership consisting of more than 
twenty persons shall be formed for the purpose of carrying on any other 
business that has for its object the acquisition of gain by the company, 
association or partnership, or by the individual members thereof, unless 
it is registered as a company under this Act, or is formed in pursuance of 
an Act of Parliament or some other Indian law or of Royal Charter or 
Letters Patent. 

C3> This section shall not apply to a joint family carrying on joint 
family trade or business and where two or more such joint families form 
a, partnership, In computing the number of persons for the purposes of 
this section, minor members of such families shall be excluded. 

(4) Every member of a company, association or partnership carrying 
on business in contravention of this section shall be personally liable for 
all liabilities incurred in such business. 

(5; Any person who is a member of a company, association or part¬ 
nership formed in contravention of this section shall be punishable with 
fine not exceoding one thousand rupees. p. 7 


MEMORANDUM OF ASSOCIATION. 

5. Mode of forming incorporated company. Any seven or more per¬ 
sons (or, where the company to be formed will be private company, any 
two or more persons) associated for any lawful purpose may, by subscrib¬ 
ing their names to a memorandum of association and otherwise complying 
w'ith the requirements of this Act in respect of registration, form an 
incorporated company, with or without limited liability (that Is to say) 

pifhot*_ 


(i) a company having the liability of its members limited by the 
memorandum to the amount, if any, unpaid on the shares respectively 
held by them (in this Act termed a company limited by shares); or 

(il) a company having the liability of its members limited by the 

““ t0 amount as the members may respectively thereby 
uucii’ituke to contnbute to the assets of the company In the event of its 
being wound up (in this Act termed a company iKdVwSLf; o^ 

-in In! a c . ompa " y not having any limit on the liability of its members 
tin this Act termed an unlimited company). P 19 

6 . Memorandum of company United by shares. In the caw. nf » 
company limited by shares- *** 01 a 

(1) the memorandum shall state— 

its name? 6 name ““ company ' ^ “ Llmlted ” « the last word in 


be situate^ 6 prOTlnce in which the registered office of the company Is to 

' P. *1 
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(Ul) the objects ot the company, and, except In the case of trading 
corporations, the territones to which they extend; F. 91 

(iv) that the liability ol the members is limited; F. 26 

(vi the amount of share capital with which the company proposes 
to be registered, and the division thereof into shares of a fixed amount; 

P 25 

(2) no subscriber of the memoiandum shall take less than one share’ 

P. 26 

(3) each subscriber shall write opposite to his name the number ot 

shares he takes. p 26 

7. Memorandum of company limited by guarantee. In the case of a 
company limited by guarantee - 

(1) the memorandum shall state-- 

(i) the name ot the company, with “Limited” as the last word in its 
name. 


(ill) the objects oi the company, and except in the case of (lading 
corporations, the territories to which they extend; 

fiv) that the liability of the members is limited 

(v) that each niembci undeitakes to contribute to the assets of the 
company m the event of its being wound up while he is a member, oi 
within one yeai altei wards foi payment ol the debts and liabilities of the 
company contracted before he ceases to be a member, and ol the rosts 
charges and expenses of winding up, and lor adjustment of the lights of 
the contributories among themselves such amount as may be required not 
exceeding a specified amount P, 19 

(2) If the company has a share capital— 

(i) the memorandum shall also state the amount of share capital 
with which the Company proposes to be registered and the division there¬ 
of exceeding a specified amount P. 19 

di) no subscriber ol the memorandum shall take less than one share; 

(in) each subscriber shall wntc opposite to his name the number of 
shaics he takes P 26 

8. Memorandum of unlimited company. In the case ol an unlimited 
company— 

(1) the memorandum shall state— 

(1) the name of the company, 

ul) the province in which the registered office of the company is to 
be situate, 

mi' the objects ol the company, and, except in the case of trading 
corporations, the territories to which they extend; P. 19 

12) if the company has a share capital— 

U> no subscriber of the memorandum shall take less than one share; 

(ij) each subscriber shall write opposite to his name the number of 
shares he takes. p, %% 
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9. Printing and signature of memorandum The memorandum shall— 

(a) he printed 

(b) be di/rded into paragiapln* numbered consecutively and 

(t) be signed by each subscriber (who shall add his address and dis 
cnption) in the presence of at least one outness who shall attest the 
signature ^ w 

10 Restriction on alteration of memorandum A company shall not 
alter the condition contained in its memorandum except in the cases and 
in the mode ard to the extent for which express piovision it. made in this 
act 

Piovidcd that any piovision in the memorandum relating to the 
appumiment ol a manager or managing agent and other matteis ot a like 
intuit incidental >1 subsidiary to the main objects of the company shall 
not be deemed to be such eondition p 18 

11 Name ol company and change of name (1) A company shall 
nut be legisteied by a name identical with that by which a company In 
cxisteme is alieady it gist cud oi so nearly resembling thrt name as to be 
cxleuUtcd to deceive except when the company m existence is In the 
couist ot b mp dissolved and signifits its consent m such manner as the 
itgistrai uquires 

(2) II a company tlnough madvcitanct or otlieiwi e is without such 
consent as aloiesaid registered by a name identical with that by which 
i company m exist*net is pieviously legisttred >j a o nearly nsemblmg 
it as to be calculated to deceive the. firsl menlumtd company may with 
the sanction of th*» registrar chama its name 

13) Except with the pievious consent in wilting of the Central Gov¬ 
ernment no company shall be legislered bv a name which 

fa) contains any ol the following woids namely down Emperor 
Empiit Empress Pedcral Imperial King Queen Royal State 
Rtserse Bank Bank ol Bengal Bank, ot Madris Bank of Bombay oi 
any word which suggest or is calculated to suggest the patronage ol Hl> 
Majesty s Government ot ny department thereat oi 

(b) contains the word Municipal or Chaitired or any woid which 
suggests or is calculated to suggest eonnection with any municipality or 
other local aulhonty or v ith ciy society ot body incorporated bv Royal 
Charter 

Provided that nothing m this ji b-section shall apply to companies 
registered befoie the commencement of this Act 

(4) Anj company may, by special resolution and subject to the 
approval of the Central Government signified in writing change its name 

(5) Where a company changes its name the registrar shall enter 
the new name on the register in place of the tormei name and shall issue 
a certificate of mcorpoi ation alteied to meet the circumstances of the case 
On the Issue of such a certificate the change of name shall be complete 

(6> The change i f x me shall not affect any rights or obligations 
of tht company or render defective any legal proceedings by ot against 
the company and any legal proceeding, that might have been continued 
or commenced against it by its former name may be continued oi com¬ 
menced against It by Its new name p io 
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IS. Alteration of Memorandum. a) Subject to the provisions of 
this Act, a company may, by special resolution, alter the provisions of its 
memorandum so as to change the place of the registered office from one 
province to another, or with respect to the objects of the company, so tar 
as may be required to enable it— 

(a) to carry on its business more economically or more efficiently; or 

(b) to attain Its main purpose by new or improved means; or 

(c) to enlarge or change the local area of its operations; or 

(d) to carry on some business which under existing circumstances 
may conveniently or advantageously be combined with the business of 
the company; or 

(e) to restrict or abandon any of the objects specified in the memo¬ 
randum; or 

(f) to sell or dispose of the whole or any pait ol the undertaking of 
the company; or 

(g) to amalgamate with any other company or body of persons 

(2) The alterations shall not take effect until and except in so far 
as it is confirmed by the Court on petition. 

(3) Before confirming the alteration, the Court must br satisfied— 

(a) that sufficient notice has been given to every holder ol deben¬ 
tures of the company, and to any persons or class of persons whose 
Interests will, in the opinion of the Court, be affected by the alteration; and 

(b) that with respect to every creditor who in the opinion of the 
Court is entitled to object, and who signifies his objection in manner 
directed by the Court, either his consent to the alteration has been obtain¬ 
ed or his debt or claim has been discharged or has determined, or has 
been secured to the satisfaction of the Court: 

Provided that the Court may, in the case of any person or class, for 
special reasons, dispense with the notice required by this section. F. 26 

13. Power of Court when confirming alteration. The Court may 

make an order confirming the alteration either wholly or in part, and on 
such terms and conditions as it thinks fit, and may make such order as to 
costs as it thinks proper. p. 27 

14. Exercise of discretion by Court. The Court shall, in exercising its 
discretion under sections 12 and 13, have regard to the rights and inter¬ 
ests of the members of the company or of any class of them, as well as 
to the rights and interests of the creditors, and may, if it thinks fit, 
adjourn the proceedings in order that an arrangement may be made to the 
satisfaction of the Court for the purchase of the interests of dissentient 
members; and may give such directions and make such orders as it may 4 
think expedient for facilitating or carrying into effect any such arrange¬ 
ment: 

Provided that no part of the capital of the company may be expended 
In any such purchase. P 27 

15 Procedure on confirmation of the alteration. (1) A certified 
copy of the order confirming the alteration, together with a printed copy 
of the memorandum as altered, shall, within three months from the date 
of the order, be filed by the company with the registrar, and he shall 
register the same, and shall certify the registration under his hand, and 

. t * 1 ’ * u i > <Jn , ** ' 
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the certificate shall be conclusive evidence that all the requirements of 
this Act with respect to the alteration and the confirmation thereof have 
been complied with, and thenceforth the memorandum so altered shall be 
the memorandum of the company. 

(2) Where the alteration involves a transfer of the registered office 
from one province to another, a certified copy of the order confirming 
such change shall be filed by the company with the registrar In each of 
such provinces, and each of such registrars shall register the same and 
shall certify under his hand the registration thereof, and the registrar 
for the province from which such office is transferred shall send to the 
registrar lor the other province all documents relating to the company 
registered or filed in his office 

(3> The Court may by order at any time extend the time for the 
filing of documents with the registrar under this section for such period 
as the Court thinks proper. P. 27 

16. Effect of failure to register within three months. No such altera¬ 
tion shall have any operation until registration thereof has been duly 
effected in accordance with the provisions of section 15, and If such regis¬ 
tration is not effected within three months next after the date of the order 
of the Court confirming the alteration, or within such further time as may 
be allowed by the Court in accordance with the provisions of section 15, 
such alteration and order and all proceedings connected therewith shall, 
at the expiration of such period of three months or such further time, 
as the case may be, become absolutely null and void’ 

Provided that the Court may, on sufficient cause shown, revive the 
order on application made within a further period of one month. p. 27 


ARTICLES OF ASSOCIATION 

17. Registration of articles. (1) There may, in the case of a com¬ 
pany limited by shares, and there shall, in the case of a company limited 
by guarantee or unlimited, be registered with the memorandum, articles 
of association signed by the subscribers to the memorandum and prescrib¬ 
ing regulations for the company. 

(2) Articles of association may adopt all or any of the regulations 
contained in Table A in the First Schedule, and shall in any event be 
deemed to contain regulations identical with or to the same effect as 
regulation 56, regulation 66, ngulation 71, regulations 70, 70, 80, 81 and 
62, regulation 95, regulation '*7 regulation 105, regulation 107 and regu¬ 
lations 112, 113, 114, 115, and 116 contained in that Table: 

Provided that regulations 78, 70, 80, 81, and 82 shall not be deemed 
to be Included in the articles of any private company except a private 
company which is the subsidiary company of a public company: 

Provided further that regulation 107 shall be deemed to require that 
a statement of the reasons why of the whole amount of any Item of ex¬ 
penditure which may in fairness be distributed over several years only a 
portion thereof is charged against the income of the year, shall be shown 

and loss account, unless the company in general meeting 
shall determine otherwise. 

(3) In the case of an mllmlted company or a company by 

guarantee, the articles, if the company has a share capital, shall state 
the amount of share capital with which the company proposes to be 
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(4) In the case of an unlimited company or a company limited by 
guarantee, If the company has not a share capital, the articles shall state 
the number of members with which the company proposes to be register¬ 
ed, for the purpose of enabling the registrar to determine the fees payable 
on registration. P- 29 

18. Application of Table A. In the case of a company limited by 

shares and registered after the commencement of this Act, if articles are 
not registered, or if articles are registered, in so far as the articles do not 
exclude or modify the regulations in Table A, in the First Schedule, those 
regulations shall, so far as applicable, be the regulations of the company 
In the same manner and to the same extent as it they were contained in 
duly registered articles. P- 29 

19. Form and signature of articles. Articles shall— 

(a) be printed; 

(b) be divided into paragraphs numbered consecutively; and 

(cl be signed by each subscriber of the memorandum (who shall add 
his address and description! of association in the presence of at least one 
witness who must attest the signature. P 30 

20. Alteration of articles by special resolution. HI Subject to the 
provisions of this Act and to the conditions contained in its memorandum, 
a company may by special resolution alter or add to its articles, and any 
alteration or addition so made shall be as valid as if originally contained 
in the articles, and be subject in like manner to alteration by special 
resolution. 

(2) The power of altering articles under this section shall, in the 
case of any company formed and registered under Act No XIX of 1857 
and Act No. VII of I860 or either oi them, extend to altering any provi¬ 
sions in Table B annexed to Act XIX of 1857, and shall also, in the case 
of an unlimited company formed and registered under the naid Acts or 
either of them, extend to altering any regulations relating to the amount 
of capital or its distribution into shares notwithstanding that those regu¬ 
lations are contained in the memorandum. F 34 

20A. Effect of alteration in memorandum or articles. Notwithstand¬ 
ing anything in the memorandum of articles of a company, no member of 
the company shall be bound by an alteration made in the memorandum 
or articles after the date on which he became a member if and so far as 
the alteration requires him to take or subscribe for more shares than the 
number held by him at the date on which the alteration is made, or in 
any way Increases his liability as at that date to contribute to the share 
capital of, or otherwise to pay money to, the company: 

Provided that this section shall not apply In any case where the 
member agrees in writing either before or after the alteration is made 
to be bound thereby. p. 34 


GENERAL PROVISIONS. 

21 Effect of memorandum and articles. (1) The memorandum and 
articles shall, when registered, bind the company and the members there¬ 
of to the same extent as if they respectively had been signed by each 
member and contained a covenant on the part of each member, his 
heirs, and legal representatives, to observe all the provisions of the memo¬ 
randum and of the articles, subject to the provisions of this Act. 
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(2) All money payable by any member to the company under the 
memorandum or articles shall be a debt due from him to the company. 

P. 30 

22. Registration of memorandum and articles. The memorandum and 

the articles (if any) shall be filed with the registrar for the province in 
which the registered office of the company is stated by the memorandum 
to be situate, and he shall retain and register them. P. 45 

23. Effect of registration. (1) On the registration of the memoran¬ 
dum of a company, the registrar sliall rertiiy under his hand that the 
company is incorporated, and in the case of a limited company that the 
company is limited. 

(2) From the date of incorporation mentioned in the certificate of 
incorporation, the subscribers of the memorandum, together with such 
other persons as may from time to time become members of the company, 
shall be a body corporate by the name contained in the memorandum, 
capable forthwith oi exercising all the functions oi an incorporated com¬ 
pany, and having perpetual succession and a common seal, but with such 
liability on the part of the members to contribute 1o the assets of the 
company in the event of its beinp wound up as is mentioned in this Act. 

P. 45 


24. Conclusiveness of certificate of incorporation. (1) A certificate of 
incorporation given by the registrar in respect of any association shall be 
conclusive evidence that all the requirements oi this Art in respect of 
registration and ol matters precedent and incidental thereto have been 
complied with, and that the association is a company authorized to be 
registered and duly registered under this Act 


(2) A declaration by an advocate, attorney oi pleader entitled to 
appear before a High Court who is engaged m thp formation of a company, 
or by a persdn named in the articles as a director, manager or secretary 
of the company, of compliance with all or any of the said requirements 
shall be filed with the registrar, and the registrai may accept such a de¬ 
claration as sufficient evidence oi compliance p. 46 

25. Copies of memorandum and articles to be given to members, 
(lj Every company Shall send to every member, at his request and within 
fourteen days thereof on payment of one rupee or such less sum as the 
company may prescribe, a cupv of the memorandum and of the articles 
(if any). 

(2) If a company makes default in complying with the requirements 
of this section, it shall be liable for each offence to a fine not exceeding 
ten rupees. 


85A. Alteration of memorandum or articles to be noticed in every 
eopy. (1) Where an alteration is made in the memorandum or articles of 
a company, every copy of the memorandum or articles issued after the 
date of the alteration shall be in accordance with the alteration. 

SU ' h alteraUon has been made, the company at 
any time after the date of the alteration issues any copies of the me*^" - 

L tir CleS : hiCh , ar '' not ,n accordance «*th P the aiteral^n it 
not exceedln S ten rupees for each copy so issued 

is know,n * iy « ^ •» *** 
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26. Power to dispense with "Limited” in name of charitable and 
other companies. (D Where It is proved to the satisfaction of the Central 
Government that an association capable of being formed as a limited 
company has been or is about to be formed for promoting commerce, art, 
science, religion, charity, or any other useful object, and applies or in¬ 
tends to apply its profits (if any) or other income in promoting its objects 
and to prohibit the payment of any dividend to its members, the Central 
Government may, by license under the hand of one of its Secretaries, 
direct that the association be registered as a company with limited lia¬ 
bility, without the addition of the word “Limited”, to its name, and the 
association may be registered accordingly. 

(2) A license by the Central Government under this section may be 
granted on such conditions and subject to such regulations as the Central 
Government thinks fit, and those conditions and regulations shall be 
binding on the association, and shall, if the Central Government so 
directs, be inserted in the memorandum and articles, or in one of those 
documents 

(3) The association shall on registration enjoy all the privileges ot 
limited companies, and be subject to ail their obligations, except those ol 
using the word “Limited'’ as any part of its name, and ol publishing its 
name, and of sending lists of members to the registrar. 

(4) A license under this section may at any time be revoked by the 
Central Government, and upon revocation the registrar shall enter the 
word “Limited” at the end of the name of the association upon the regis¬ 
ter, and the association shall cease to enjoy the exemptions and privileges 
granted by this section 

Provided that, before a license is so revoked, the Central Government 
shall give to the association notice in writing oi its intention, and shall 
afford the association an opportunity of submitting a representation in 
opposition In the revocation p. go 


COMPANIES LIMITED BY GUARANTEE 

27 Provision as to rompauies limited by guarantee. (1) In the case 
oi a company limited by guarantee and not having a share capital, and 
registered after the commencement of this Act, every provision in the 
memorandum or articles or in any resolution of the company purporting 
to give any person a right to participate in the divisible profits of the 
company otherwise than as a member shall be void. 

(2) For the purpose ot the provisions of this Act relating to the 
memorandum of a company limited by guarantee and of this section, 
every provision in the memorandum or articles, or in any resolution, of 
any company limited by guarantee and registered after the commence¬ 
ment of this Act, purporting to divide the undertaking of the company, 
into shares or interests, shall be treated as a provision for a share capital,’ 
notwithstanding that the nominal amount or number of the shares or 
interests is not specified thereby, ^ • 
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SHARE CAPITAL, REGISTRATION OF UNLIMITED COMPANY AS 
LIMITED, AND UNLIMITED LIABILITY OF DIRECTORS 

DISTRIBUTION OF SHARE CAPITAL. 

28. Nature of shares, (1) The sliares or other interest of any 

member in a company shall be moveable property, transierable In manner 
provided by the articles of the company. P. 91 

(2) Each share in a company having a share capital shall be distin¬ 
guished by its appropriate number. P. 84 

29. Certificate of shares or stock. A certificate, under the common 

seal of the company, specifying any shares or stock held by any member, 
shall be prima facie evidence of the title oi the member to the share or 
stock therein specified. P 91 

30. Definition of “Member.” (1) The subscribers oi the memoran¬ 
dum of a company shall be deemed to have agreed to become members oi 
the company, and on its legistration shall be enteied «is members in its 
register of members. 

( 2 ) Every other person who agrees to become a member of a com¬ 
pany, and whose name is entered in its register oi members, shall be a 
member of the company. P. 62 

31. Register of members. (1) Every company shall keep in one or 
more books a register of its members, and enter therein the following 
particulars:— 

(1) the names and addresses, and the occupations, if any, oi the mem¬ 
bers and, in the case of a company having a share capital, a statement 
oi the shares held by each member, distinguishing each share by its num¬ 
ber, and of the amount paid or agreed to be considered as paid on the 
shares of each member; 

(11) the date at which each person was entered in the register os a 
member; 

(ill) the date at which ail} person ceased to oe a member. 

(2) If a company makes default in complying with the requirements 

of this section, it shall be liable to a fine not exceeding fifty rupees for 
every day during which the default continues; and every officer of the 
company who knowingly and wilfully authorises or permits the default 
shall be liable to the like penalty. P. 70 

31 A. Index of members of company. (1) Every company having 
more than fifty members shall, unless the register of members is in such 
a form as to constitute in itself an index, keep an index of the names of 
the members of the company and shall within fourteen days after the 
date on which any alteration is made In the register of members make 
any necessary alteration in the index. 

(2)* The Index, which may be in the form of a card index, shall In 
, respect of each member contain a sufficient indication to enable the 
account of that member In the register to be readily found. 
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(3) If default is made in complying with this section, the company 
and every officer of the company who is knowingly and wilfully in default 
shall he liable to a fine not exceeding fifty rupees. F. 71 

32. Annual list of members and summary. (1) Every company 
having a share capital shall within eighteen months from its incorpora¬ 
tion and thereafter once at least in every year make a list of all persons 
who, on the day of the first or only ordinary general meeting in the year, 
are members of the company, and of all persons who have ceased to be 
members since the date of the last return or tin the case of the first 
return) of the incorporation of the company. 

(2) The list shall state the names, addresses and occupations of all 
the past and present members therein mentioned, and the number of 
shares held by each of the existing members at the date of the return, 
specifying shares transferred since the date of the last return or (in the 
case of the first return) of the incorporation of the company by persons 
who are still members and persons who have ceased to be members res¬ 
pectively and the dates of registration of the transfers, and shall contain 
a summary distinguishing between shares issued for cash and shares 
issued as fully or partly paid up otherwise than in cash, and specifying' 
the following particulars:— 

(a) the amount of the share capital of the company, and the num¬ 
ber of the shares into which it is divided; 

(b) the number of shares taken from the commencement of the 
company up to the date of the return; 

(C) the amount called up on each share; 

(d) the total amount of calls received; 

(e) the total amount of calls unpaid; 

(f) the total amount of the sums (if any) paid by way of commission 
m respect of any shares or debentures, or allowed by way of discount in 
respect of any shares or debentures, since the date of the last return or so 
much thereof as has not been written off at the date of the return; 

(g) the total number of shares forfeited; 

(h) the total amount of shares or stock for which share-warrants are 
outstanding at the date of the return; 

(i) the total amount of share-warrants issued and surrendered res¬ 
pectively since the date of the last return; 

(k) the number of shares or amount of stock comprised in each share- 
warrant; 

(l) the names and addresses of the persons who at the date of the 
return are the directors of the company and of the persons (if any) who 
at the said date are the managers or managing agents of the company, 
and the changes in the personnel of the directors, managers and managing 
agents since the last return together with the dates on which they took 
place; and 

(m) the total amount of debt due from the company in respect of 

all mortgages and charges which are required to be registered with the 
registrar under this Act. * 

(3) The above list and summary shall be contained in a separate 
part of the register of members, and shall be completed within twenty-one 
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days after the day of the first or only ordinary general meeting ih, 
year, and the company shall forthwith file with the registrar a <\ 
signed by a director or by the manager or the secretary of the compafi 
together with a certificate from suih director manager or secretary tha^ 
the list and summaiy state the facts as they stood on the day afoiesaid 

(4) A private company shall send with the annual return required 
by sub-sectron <1^ a certificate signed by a dnectoi oi other officer of the 
company that thf company has not since the date ot the last return oi 
In the case of a first return smet the date of the incorporation of the 
company issued any invitation to the public to subsenbp foi any shares 
oi debentures of tlic company and where the annual ietuin discloses the 
lact that the number of membeis ot the company exceeds fifty also a 
certificate so signed that the excess consists wholly of ptisons who undn 
sub clause (b> of clause 13 of sub-section il) oi srctlon 2 arc not to be 
included in reckoning the number ot fifty 

(51 It a company make default in complying with the iequirements 
of this section it shall be liable to a fine not exceeding fifty rupees for 
every day dunng which the default continues and evei\ officci of the 
company who knowingly and wilfully authorises oi pc units the default 
shall be liable to the like penalty P 7J 

33 Trusts not to be entered on regisiei No notice ol any tiust ex¬ 

pressed implied oi constructive shall be entered on the register or be 
receivable by the legislrri P 69 

34 Transfei of shares <1> An application lor the legislation ol 
the transfei of shines in a compiny ma> be made cithei by the transfeioi 
or the transferee provided that wheie such application is made by Ihe 
transferor no rcgistiation shall m the case of partly pud shaics be effect¬ 
ed unless the company gives notice oi the application to the transleiee 
and subject to the provisions ol sub-section (7) the company shall unless 
objection is made bv the transferee within two weeks liom the date of 
receipt of the notice enter in its icgistci of members ihe name of the 
transferee in the same manner and subject to the same conditions as if 
the application foi registiation was made by the tiansfeicc 

(2) For the purposes of sub-section (1) notice to the tiansferec slndl 
be deemed to have been duly given li despatched b\ prepaid post to the 
transferee at tlic address given in the instrument of trail 5 fer and shall be 
deemed to ha\c been delivered in the ordinal \ rouise oi post 

(3) It shall not be lawful for the company to register a tiansfei of 
shares in or debentures of the company unless the piopei instrument of 
transfer duly stamped and executed by the transferor and the transferee 
has been delivered to the company along with scrip 

Provided that where it is piovtd to the satisfaction of the diiectors 
of the company that an instrument of transfei signed by the transferor 
and transferee has been lost the company may if the directors think fit 
on an application in writing made by the transferee and bearing the 
stamp required by an instiument of transiei legister the transfer on 
such terms as to indemnity as the diiectors may think fit 

(4* If a company refutes to register the transfer of any shares or 
debentures, the company shall, within two months from the date on which 
the instrument of transfer was lodged with the company send to the 
transferee and the transferor notice of the refusal 
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(5) ii default is made in complying with sub-section (4) of this sec¬ 
tion! the company and every director, manager, secretary or other officer 
of the company who is knowingly a party to the default shall be liable to 
^ line hot exceeding fifty rupees for every day during which the default 
continues. 

(6) Nothing in sub-section (3) shall prejudice any power of the com¬ 
pany to register as shareholder or debenture holder any person to whom 
the right to any shares in or debentures of the company has been trans¬ 
mitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the com¬ 
pany under its articles to refuse to register the transfer of any shares. 

P. 91 

35. Transfer by legal representative. A transfer of the share or 
other interest ot a deceased member of a company made by his legal 
representative shall, although the legal representative is not himself a 
member, be as valid as ii he had been a member at the time of the exe¬ 
cution of the instrument of transfer. 

36. Inspection of register of members. (1) The register of members, 
commencing irom the date of the registration ot the company and the 
index ot members shall be kept at the registered office of the company, 
and, except when closed under the provisions of this Act, shall during 
business houis (subject to such reasonable restrictions, as the company in 
general meeting may impose, so that not less than two hours in each day 
be allowed for inspection) be open to the inspection of any member gratis, 
and to the inspection of any other person on payment of one rupee, or 
such less sum as the company may prescribe, for each Inspection Any 
such member or other person may make extracts therefrom 

(2) Any member or other person may require a copy of the register, 
or of any part thereof, or of the list and summary required by this Act, 
or any part thereof, on payment of six annas for every hundred words or 
fractional part thereof required to be copied and the company shall cause 
any copy so required by any person to be sent to that person within a 
period of ten days, exclusive of non-working days and days on which the 
transfer books of the company are closed, commencing on the day next 
after the day on which the requirement is received by the company. 

(3) II any inspection required under this section is refused or If any 

copy required under this section is not sent within the proper period the 
company and every officer of the company who is in default shall be 
liable in respect of each offence to a fine not exceeding twenty rupees 
and to a further fine not exceeding twenty rupees for every day during 
which the refusal or default continues and the Court may by an order 
compel an immediate Inspection of the register and index or direct that 
copies required shall be sent to the persons requiring them. p. 72 

37. Power to close register. A company may, on giving seven days’ 
previous notice by advertisement, in some newspaper circulating in the 
district in which the registered office of the company is situate, Close the 
register of members for any time or times not exceeding in the whole 
forty-five days in each year but not exceeding thirty days at a time. P. 72 



Si Power of Court to rectify register. (I> U-r- 

(a) the name of any person Is fraudulent)? or without sufficient cause 
entered in or omitted from the register of members of a company; of 

(b) default is made or unnecessary delay takes place in entering on 
the register the fact of any person having ceased to be a member, 

the person ng gHevgd or any member of the company, or the company, 
may apply to the Court for rectification of the register. 

(2) The Court may either refuse the application, or may order recti¬ 
fication of the register and payment by the company of any damages 
sustained by any party aggrieved, and may make such order as to costs as 
it in its discretion thinks fit. 

(3) t On any application under this section the Court may decide any 
.question relating to the title of any person who is a party to tile appli¬ 
cation to have his name entered in or omitted from the register, whether 
the question arises between members or alleged members, or between 
members or alleged members on the one hand and the company on the 
other hand; and generally may decide any question necessary or expe¬ 
dient to be decided for rectification of the register; 

Provided that the Court may direct an issue to be tried in which any 
question of law may be raised; and an appeal from the decision on such 
an issue shall lie in the manner directed by the Code of Civil Procedure, 
1908, on the grounds mentioned in section 100 of that Code. P. 72 

39. Notice to registrar of rectification of register. In the case of a 
company required by this Act to file a list of its members with the regis¬ 
trar, the Court, when making an order for rectification of the register, 
shall, by its order, direct notice of the rectification to be filed with the 
registrar within a fortnight from the date of the completion of the order. 

P. 73 

40. Register to be evidence. The register of members shall be prlma 

facie evidence of any matters by this Act directed or authorised to be 
inserted therein. P. 71 

41. Power for company to keep branch register in the United King¬ 
dom. (1)A company having a share capital may, if so authorised by its 
articles, cause to be kept in the United Kingdom a branch register of 
members (in this Act called a British register . 

(2) The company shall, within one month from the date of tile open¬ 
ing of any British register, file with the registrar notice of the situation 
of the office where such register is kept and, in the event of any change 
in the situation of such office or of its discontinuance, shall within one 
month from the date of such change or discontinuance, as the case may 
be, file notice of such change or discontinuance. 

(3) If a company makes default in complying with the requirements 

of this section, it shah be liable to a fine not exceeding fifty rupees for 
every day during which the default continues. P. 71 

42. Regulations as to British register. (1) A British register shall be 
deemed to be part of the company’s register of members (in this section 
called the principal register). 
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(2) It shall be kept In the same manner In which the principal register 
is by this Act required to be kept, except that the advertisement before 
closing the register shall be inserted in some newspaper circulating in the 
locality wherein the British register is kept. 

(3) The company shall transmit to its registered office in India a 
copy of every entry in its British register as soon as may be after the 
entry is made; and shall cause to be kept at such office, duly entered up 
from time to time, a duplicate of its British register, and the duplicate 
shall, for all the purposes of this Act, be deemed to be part of the prin¬ 
cipal register 

14 i Subject to the provision ol this section with respect to the dupli¬ 
cate register, the shares registered in a British register shall be dis¬ 
tinguished from the shares registered in the principal register, and no 
transaction with respect to any shares registered in a British register 
shall, during the continuance of that registration, be registered in any 
other register. 

(5) The company may discontinue to keep any British register, and 
thereupon all entries m that register shall be transferred to the principal 
register. 

(6) Subject to the provisions of this Act, any company may, by its 

articles, make such regulations as it may think fit respecting the keeping 
of a British register F. 71 

42A. Application of sections 41 and 42 to Burma, llj The provisions 
of sections 41 and 42 shall apply in relation to Burma as they apply In 
relation to the United .Kingdom 

(2) In the application of the said provisions to Burma, references to 
a British register shall be com-trued as relerences to a Burma register 

43. Issue of share-warrants to bearer. (1) A company limited by 
shares, if so authorised by Its articles, may, with respect to any fully paid- 
up shares, or to stock, issue under its common seal a warrant stating that 
the bearer of the warrant is entitled to the shares or stock therein speci¬ 
fied, and may provide by coupons or otherwise, for the payment of the 
future dividends on the shares or stock included in the warrant, in this 
Act termed a share-warrant. 

(2) Nothing in this section shall apply to a private company, p. 96 

44 Effect of share-warrant. A share-warrant shall entitle the bearer 
thereof to the shares or stock therein specified, and the shares or stock 
may be transferred by delivery of the warrant. P. 96 

45. Registration of name of bearer ol share-warrant. The bearer of 

a share-warrant shall, subject to the articles of the company, be entitled, 
on surrendering it for cancellation, to have his name entered as a mem¬ 
ber in the register of members; and the company shall be responsible for 
any loss incurred by any person by reason of the company entering in 
its register the name of a bearer of a share-warrant in respect of the 
shares or stock therein specified without the warrant being surrendered 
and cancelled. p. 96 

46. Position of bearer of share-warrant. The bearer of a share- 
warrant may. If the articles of the company so provide, be deemed to be 
a member of the company within the meaning of this Act, either to the full 



in SHAWfc CAPITAL, UEGI8N. OF UNLIMITED COMPANY, ETC. 941 

extent or for any purposes defined In the article^ except that he shall 
not be qualified In respect of the shares or stock specified in the warrant 
for being a director or manager of the company, in cases where such a 
qualification is rqulred by the articles. P. 96 

47. Entries in register when share-warrant issued. (1) On the issue 
of a share-war rant, the company shall strike out of its register of mem¬ 
bers the name or the member then entered therein as holding the shares 
or stock specified m the warrant as If he had ceased to be a member* and 
shall enter in the register the following particulars, namely:— 

U) the fact of the Issue of the warrant; 

(il) a statement of the shares or stock included in the warrant, dis¬ 
tinguishing each share by its number; and 

(ill) the date of the issue of the warrant. 

(2) If a company m^kes default in complying with the requirements 
of this section it shall be liable to fine not exceeding fifty rupees for every 
day during which the default continues, and every officer of the company 
who knowingly and wilfully continues or permits the default shall be liable 
to the like penalty P. 96 

48. Surrender of share-warrant. Until the warrant is surrendered, 

the above particulars shall he deemed to be the particulars required by 
this Act to be entered in the register of members; and, on the surrender, 
the date of the surrender shall be entered as if it were the date at which 
a person ceased to be'a member P. 96 

49. Power of company to arrange for different amounts being paid 
on shares. A company, if so authorised by its articles, may do any one or 
more of the following things, namely*— 

• 1) make arrangements on the issue of shares for a difference bet¬ 
ween the shareholders in the amount? and times of payment of calls on 
their shares; 

(2) accept from any member who assents thereto the whole or a part 
of the amount remaining unpaid on any shares held by him although no 
part of that amount has been called up; 

< 3 1 pay dividend in prop irtion to the amount paid up on each share 
where a larger amount Is pr,ic up on some shares than on others. P. 98 

50. Power of company limited by shares to alter its share capital. 
(I) A company limited by shares, if so authorised by its articles, may 
alter the conditions of its memorandum as follows (that is to say), It 
may— 

(a) Increase its share capital by the issue of new shares of such 
amount as it thinks expedient; 

(b) consolidate and divide all or any of its share capital into shares 
of larger amount than Its existing shares; 

(c) convert all or any of its paid-up shares into stock and reconvert 
that stock into paid-up shrres of any denomination; 

(d) sub-divide its shares, or any of them, into shares of smaller 
amount than is fixed by the memorandum, so however, that In the sub¬ 
division the proportion between the amount paid and the amount, if any, 

i. c. A .—16 
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unpaid on each reduced share shall be the some as It was In the case of 
the Abate from which the reduced share is derived; 

(e) cancel shares which, at the date of the passing of the resolution 
in that behalf, have not been taken or agreed to be taken by any person, 
and diminish the amount of its share capital by the amount of the shai^s 
so cancelled 

(2) The power confeired by this section must be exercised by the 
company m general meeting 

(3) A cancellation of shares in pursuance of this section shall not 
be deemed to be a reduction of shaie capital within the meaning of tins 
Act. 


(4) The company shall file with the registrai notice of the excuse 
of any power lefenrd to in clause (d) or clause (c) of sub-section (1> 
within fifteen days fiom the oxcichc thereof p 78 

51. Notice to registrar of consolidation of share capital, conversion 
of shares into stock, etc. (1) Where a company having a share capital 
has consolidated and divided its share capital into shares of laiger amount 
than its existing shaies oi converted any of its shares into stock, of ic- 
converted stock into shaies it shall within fifteen days of the consolida¬ 
tion and division, comersion oi lc-conversion, file notice with the registrar 
of Ihe same, specifying the shares consolidated and divided, or converted, 
or the stock re-converted 

9 

(2l It a company makes default in complying with the requirements 
of this section, it shall be liable to a hnc not exceeding fifty rupees foi 
every day during which the dclault continues, and eveiy officer oi the 
company who knowingly and wiUully authonscs or peimits the deiault 
shall be liable to the like penalty P 711 

52. Effect of conversion of shares into stock. Where a company 
having a share capital has conveited any of its shares into stock, and filed 
notice of the conversion with the registrar, all the provisions of this Act 
which arc applicable to shares only shall cease as to so much of the share 
capital as is converted into stork, and the register of members of the 
company, and the list of membcis to be filed with the registrar, shall show 
the amount of stock held by each member instead of the amount of shares 
and the particular 1 elating to shares hereinbefore required by this Act 

P 84 

53. Notice of increase of share capital or of members. (1) Where a 
company having a share capital, whether its shares have or have not been 
converted into stock, has increased its share capital beyond the registered 
capital, and where a company not having a share capital has increased 
the number of its members beyond the registered number, it shall file with 
the registrar, in the case of an increase of share capital, within fifteen 
days after the passing of the resolution authorising the increase, and in 
the case of an increase of members within fifteen days after the increase 
was resolved on or took place, notice of the Increase of capital or members, 
and the registrar shall record the increase 

(2) The notice to be given as aforesaid shall include particulars of 
the classes of shares affected and the conditions (if any) subject to which 
the new shares are to be issued, 
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(8) It a company makes a default in complying with the require¬ 
ments of this section, it shall be liable to a fine not exceeding fifty rupees 
for every day during which the default continues, and every officer of the 
company who knowingly and wilfully authorises or a permits the default 
shall be liable to the Iiice penalty, P. 7§ 

reduction of share capital 

5IA. Restrictions on purchase by company or loans by company for 
purchase of its own shares. (1) No company limited by shares shall have 
power to buy its own shares or the shares of a public company of which 
it is a subsidiary company unless the consequent reduction of capital is 
effected and sanctioned in the manner provided by sections 55 to 66. 

(2) No company limited by shares other than a private company, not 
being a subsidiary company of a public company, shall give, whether 
directly or indirectly, and whether by means of a loan, guarantee, the 
provision of security or otherwise, any financial assistance for the purpose 
of or in connection with a purchase made or to be made by any person of 
any shares in the company: • 

Provided that nothing in this section shall be taken to prohibit, where 
the lending of money is part of the ordinary business of a company, the 
lending of money by the company in the ordinary course of its business. 

(3> If a company acts in contravention of this section, the company 
and every officer of the company who is knowingly and wilfully in default 
shall be liable to a fine not exceeding one thousand rupees. 

(4) Nothing in this section shall affect the right of a company to 
redeem any shares issued under section 105B. p. gg 

55. Reduction of share capital. (1) Subject to confirmation by the 
Court, a company limited by shares, If so authorised by its articles, may 
by special resolution reduce its share capital in any way, and in parti¬ 
cular (wihout prejudice to the generality of the foregoing power) may— 

(a) extinguish or reduce the liability on any of its shares In respect 
of share capital not paid up; or 

(b) either with or without extinguishing or reducing liability on any 
of its shares, cancel any paid up share capital which is lost or unrepre¬ 
sented by available assets; or 

■(c) either with or without extinguishing or reducing liability on any 
of its shares, pay off any paid-up share capital which is in excess of the 
wants of the company, 

and may, if and so far as is necessary, alter its memorandum by reducing 
the amount of its share capital and of its shares accordingly. 

(2) A special resolution under this section is in this Act called a resolu¬ 
tion for reducing share capital. P. 86 

56. Application to Court for confirming order. Where a Company 

has passed a resolution for reducing share capital, it may apply by peti¬ 
tion to the Court for an order confirming the reduction. P. 60 

57. Addition to name of company of “and reduced.”, On and from 
the passing by a company of a resolution for reducing share capital, or 
where the reduction does not involve either the diminution pf any I$a- 
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blltty In respect of unpaid share capital or the payment to any share* 
holder of any paid-up share capital, then on and from the making of 
the order confirming the reduction, the company shall add to its name, 
until such date as the Court may fix, the words “and reduced” as the 
last words in its name, and those words shall, until that date, be deemed 
to be part of the name of the company: 

Provided that, where the reduction does not involve either the dimi¬ 
nution of any liability in respect of unpaid share capital or the payment 
to any shareholder of any paid-up share capital, the Court may, if it 
thinks expedient, dispense altogether with the addition of the words 
“and reduced.” P- 81 

58. Objections by creditors and settlement of list of objecting credi¬ 
tors. (1) Where the proposed reduction of share capital involves either 
diminution of liability in respect ot unpaid share capital, or the payment 
to any shareholder of any paid-up share capital, and m any other case 
if the Court so directs, every creditor of the company who at the date fixed 
by the Court is entitled to any debt or claim which, if that date were the 
commencement of the winding up ot the company, would be admissible 
in proof against the company, shall be entitled to object to the reduction 

(2) The Court shall settle a list of creditors so entitled to object, and 
for that purpose shall ascertain, as lar as possible without requiring an 
application from any creditor, the names oi those creditors and the nature 
and amount of their debts or claims, and may publish notices fixing a day 
or days within which creditors not entered on th$ list are to claim to be so 
entered or are to be excluded Irom the right of objecting to the reduction. 

P. 80 

59. Power to dispense witn consent oi creditor on security being 
given for his debt. Where a creditor entered on the list of creditors 
whose debt or claim is not discharged or determined does not consent to 
the reduction, the Court may, if it thinks fit, dispense with the consent 
Of that creditor, on the company securing payment of his debt or claim 
by appropriating as the Court may direct, the following amount (that is 
to say),-— 

(1) if the company admits the lull amount of his debt or claim, or, 
though not admitting it, is willing to provide for it, then the full amount 
of the debt or claim; 

(U) if the company does not admit or is not willing to provide lor 
the full amount of the debt or claim, or if the amount is contingent or 
not ascertained, then an amount fixed by the Court after the like inquiry 
and adjudication as if the company were being wound up by the Court. 

P. 80 

60. Order confirming reduction. The Court, If satisfied, with res¬ 

pect to every creditor of the company who under this Act is entitled to 
Object to the reduction, that either his consent to the reduction has been 
obtained or his debt or claim has been discharged or has been determined 
or has been secured, may make an orde& confirming the reduction on 
such terms and conditions as it thinks fit. p. go 

01. Registration of order and minute of reduction. (1) the regis¬ 
trar on production to him of an order of the Court confirming the reduc- 
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fcloo o t the share capital of a company, and on the filing with him of a 
certified copy of the order and of a minute (approved bv the Court) 
showing, with respect to the slid \ capital of the company as altered 
by the older, the amount of the dure capital, the number of shares into 
which it is to be divided and the amount of each snare and the amount 
(it any) at the date of the registration deemed to be paid up on each 
snare, shall register the crcier and minute 

(2j On the ugistialion and nul beiore, the resolution for reducing 
share capital as continued by tin. older so registeied shall take effect 

(3) Notice ol the i egi d i ation shall be published in such manner as 
the Court may direct 

(4) The registrai shall certify undei ins hand the legistration of 

the oidei and minute and Ids ceitiflc«iU» shall bf conclusive evidence 
that all the lequiremcnts ol thi> Ad with lespect to reduction of share 
capital have been complied with and that the share capital ol the com¬ 
pany is such as is stated in the minute P 81 

62 Minute to form part of memorandum (1) The minute when 
icgl‘teied shall be deemed to be substituted for the cntiespondlng part of 
the memorandum of the company and shall be valid and alterable as if 
it had been originally contained therein and shall be embodied in every 
copy of the memorandum issued after its regulation 

(2) JJ a company makes default in complying with the requirements 
oi this sec tion it shall be liable to a fine not , xceedlng ten rupees for 
each copy m respect of which dr fault Is made, and every officer of the 
company who knowingly and wiliully authorises oi pcimlts the default 
shall be liable to the like penalty 

63 Liability oi members in respect of reduced shares (1) A mem¬ 
ber of the company past oi present shall not be liable In respect of any 
share to any rail oi conti lbution tx, ceding in amount the difference tit 
any) between the amount paid oi fas the case may be) the reduced 
amount ll any which js to be deemed to have b°cn paid on the share 
and the amount of the snare as fixed by the minute 

Provided that, if any creditor, entitled in respect of any debt or 
claim to object to tbi i eduction of share capital, is, by reason of his 
ignorance of the proceeding i )r reduction, or of their nature and effect with 
respect to his claim not t 1 . erec 1 on the 1 f o* creditors and, after the 
reduction, the company is unable within the meaning of the provisions 
of this Act with respect to winding up by the Court to pay the amount 
of his debt or claim, then— 

fl) eveiy person who was a member of the company at the date of 
the registration of the order tor reduction and minute, shall be liable 
to contribute for the payment of that debt, or claim an amount not 
exceeding the amount which he would have been liable to contribute if 
the company had commenced to be wound up on the day beiore that 
registration, and 

(11) If the company U wound up, the Court, on the application of 
any such creditor and i -oof of his ignorance as aforesaid, may, if it 
thinks fit, settle accordingly a list of persons so liable to contribute, and 
make and enforce calls and orders on the contributories settled on the 
list as if they were ordinary contributories in a winding up 
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(2) Nothing in this section shall affect the righto of the contribu¬ 
tories among themselves. P. Si 

64. Penalty on concealment of name of creditor. If any officer of 
the company wilfully conceals the name of any creditor entitled to object 
to the reduction, every such officer shall be punishable with imprisonment 
which may extend to one year or with fine, or with both 

65. Publication of reasons for redaction. In any case of reduction 

of share capital, the Court may require the company to publish as the 
Court directs the reasons for reduction or such other information in 
regard thereto as the Court may think expedient with a view to give 
proper Information to the public, and, if the Court thinks fit, the causes 
which led to the reduction. F. 60 

66. Increase and reduction of share capital in case of a company 
limited by guarantee having a share capital. A company limited by 
guarantee and registered after the commencement of this Act may, If 
it has a share capital and is so authorised by its articles, increase or 
reduce its share capital in the same manner and subject to the same 
conditions In and subject to which a company limited by shares may 
increase or reduce its share capital under the provisions ol this Act. 

; , VARIATION OF SHAREHOLDERS’ RIGHTS 

66A. Righto of holders of special classes of shares. (1) If in the case 
Of a company, the share capital of which Is divided into different classes 
of shares, provision is made by the memorandum or articles for authoris¬ 
ing the variation of the rights attached to any class of shares in the 
company, subject to the consent of any specified proportion of the hold¬ 
ers of the Issued shares of that class or the sanction of a resolution pass¬ 
ed at a separate meeting of the holders of those shares, and in pursuance 
of the said provision the rights attached to any such class of shares are 
at any time varied, the holders of not less in the aggregate than ten per 
cent, of the Issued shares of that class, being persons who did not consent 
to or vote In favour of the resolution for the variation, may apply to the 
Court to have the variation cancelled, and where any such application Is 
made the variation shall not have effect unless and until it is confirmed 
by the Court. 

(2) An application under this section must be made within fourteen 
days after the date on which the consent was given, or the resolution was 
passed, as the case may be, and may be made on behalf of the share¬ 
holders entitled to make the application by such one or more of their 
number as they may appoint in writing for the purpose. 

(2) On any such application the Court, after hearing the applicant 
and any other persons who apply to the Court to be heard and appear 
to the Court to be interested in the application, may, if It Is satisfied 
having regard to all the circ umsta nces of the case that the variation 
would unfairly prejudice the sUHolders of the class represented by the 
applicant, disallow the variation^and shall, if not so satisfied, infirm 
the variation. 

(4) The decision of the Court on any such application shall be final. 

(5) The company shall within fifteen days after the service on the 
company of any order made on any such application forward a copy of 
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the order to the regtstrarand, if default is made in complying with this 
provision, thecompany hhd ev€iy-»QiHcer of the company who is know-* 
iagly and wilfully In defaut shall^be liable to a fine not exceeding fifty 
rupees. 

(8) The expression ‘variation* in this section includes ‘abrogation* 
and the expression ‘varied* shall be construed accordingly. ?■ h 

REGISTRATION OF UNLIMITED COMPANY AS LIMITED 

07. Registration of unlimited company as limited. (1) Subject to 
the provisions of this section, any company registered as unlimited may 
register under this Act as limited or any company already registered as 
a limited company may re-register under this Act, but the registration 
of an unlimited company as a limited company shall not affect any debts, 
liabilities, obligations or contracts incurred or entered into by, to, with 
or on behalf of, the company before the registration, and those debts, 
liabilities, obligations and contracts may be enforced in manner provided 
by Part VIII of this Act in the case of a company registered in pursuance 
of that Part. 


(2) On registration in pursuance of this section, the registrar shall 
close the former registration of the company, and may dispense with the 
delivery to him of copies of any documents with copies of which he was 
furnished on the occasion of the original registration of the company; 
but, save as aforesaid, the registration shall take place in the same man* 
ner and shall have effect as if it were the first registration of the company 
under this Act. P. 175 


. 68. Power of unlimited company to provide for reserve share capital 
on re-registration. An unlimited company having a share capital may, 
by its resolution for registration as a limited company in pursuance of 
this Act, do either or both of the following things, namely:— 

(a) increase the nominal amount of its share capital by increasing 
the nominal amount of each of its shares, but subject to the condition 
that no part of the amount by which its capital is so increased shall be 
capable of being called up except in the event and for the purposes of 
the company being wound up; 

<b) provided that a specified portion of its uncalled share capital 
shall not be capable of being called up except in the event and for the 
purposes of the company being wound up. p ; jjs 

RESERVE LIABILITY OF LIMITED COMPANY 

89. Reserve liability of limited company. A limited company may 
by special resolution determine that any portion of its share capital which 
has not been already called up shall not be capable of being called up, 
except in the event and for the purposes of the company being wound up, 
and thereupon that portion of its sharp capital shall not be capable of 
being called up except in the event tiro for purposes aforesaid. P. 78 

UNLIMITED LIABILITY OF DIRECTORS 

78. Limited company may have directors with unlimited liability. 
(1) In a limited company the liability of the directors or of any director 
may, if so provided by the memorandum, be unlimited. 
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(2) In a limited company In which the liability of any director is 

unlimited, the directors of the company (if any) and the member who 
proposes a person for election or anointment to the office of director 
shall add to that proposal a statement that the liability of the person 
holding that office will be unlimited and the promoters and officers of 
the company, or one of them, shall, before the person accepts the office 
or acts therein, give him notice in writing that his liability will be un¬ 
limited. , i 

(3) If any director or proposer makes default in adding such a 

statement, or if any promoter or officer of the company makes default in 
giving such a notice, he shall be liable to a fine not exceeding one thousand 
rupees and shall also be liable for any damage which the person so elected 
or appointed may sustain from the default, but the liability of the person 
elected or appointed shall not be affected by the default. P. 129 

11. Special resolution of limited company making liability of direc¬ 
tors unlimited. (1) A limited company, If so authorised by its articles, 
may, by special resolution, alter its memorandum so as to render unlimited 
the liability of Its directors or of any director 

* (2) Upon the passing of any such special resolution, the provisions 
thereof shall be as valid as if they had been originally contained In the 
memorandum P 130 


PART IV. 

MANAGEMENT AND ADMINISTRATION 
OFFICE AND NAME 

12. Registered office of company. (1) A company shall as from the 
day on which it begins to carry on business, or as from the twenty-eighth 
day after the date of its incorporation, whichever is the earlier, have a 
registered office to which all communications and notices may be ad¬ 
dressed. 


(2) Notice of the situation of the registered office and of any change 
therein shall be given within twenty-eight days after the date of the 
Incorporation of the company or of the change, as the case may be, to the 
registrar who shall record the same 

(3) The inclusion in the annual return of a company of the state¬ 
ment as to the address of its registered office shall not be taken to satisfy 
the obligation imposed by this section 

(4) If a company carries on business without complying with the 
requirements of this section, it shall be liable to a line not exceeding 
fifty rupees for every day during which it so carries on business. ). p. 21 

** IS. Publication of name by a limited company. Every limited com¬ 
pany— 

(a) shall paint or affix, and keep painted or affixed, its name on the 
outside of every office or place in which its business is carried on, in a 
conspicuous position, in letters easily legible and In English characters. 
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and also, If the registered office be situate in a place beyond the local 
limits of the ordinary original civil jurisdiction of a High Court, In the 
characters ol one of the vernacul \c languages used In that place, 

<b' shall have its name engraven In legible characters on its seal, 

(c) shall have its name mentioned m legible English characters in 
all billheads and letter paper and in all notices, advertisements and othei 
official publications of the company, and in all bills of exchange, hundis, 
promissory notes, endorsements, cheques and orders tor money or goods 
puiporting to be signed by ot on behalf of the company, and in all bills 
oi parcels, invoices, leceipts ana letters of credit of the company P 20 

74. Penalties for non-publication of name. (1) If a limited com* 
pany does not paint or affix, and keep painted or affixed its name In 
manner directed by this Act, it shall be liable to a fine not exceeding 
fifty rupees for not so painting oi affixing its name and for every day 
during which its name is not so kept painted or affixed, and every officer 
ol the company, who knowingly and wilfully authonses or peimils the 
default, ehall be liable to the like penalty 

2» If any offlcei of a limited company, or any person on its behali 
lues or duthoiis.es the use ol any seal purpoiting to be a seal or the com¬ 
pany wheieon its name is not so engiavcn as afoiesaid, or issues oi autho¬ 
rises the issue of any bill-head, letter pappi notice advertisement or 
othei official publication of the company, or sign* oi authorises to be 
oiftned on behalf of the company any bill ol ext Lange hundi, promissoiy 
note, endorsement, cheque or older for money or goods, or issues or au- 
tlioiises to be issued any bill o' paicels, invoice, receipt oi letter of credit 
ot the company, wheiem its name is not mentioned in mannet aloresaid. 
he shall be liable to a fine not exceeding five hundred lupees, and shall 
further be personally liable to the holder of any such bill of exchange, 
hundi, promissory note, cheque oi order lor money or goods, for the 
amount thereof, unless the same is duly paid by the company 

75. Publication of authorised as well as subscribed and paid-up 
capital. (1) Where any notice, advertisement or other official publica¬ 
tion of a company contains a statement ot the amount of the authorised 
capital of the company, such notice, advertisement or other official pub¬ 
lication shall also contain r* >tatement In an equally prominent position 
and in equally conspicuous r h uacters of the amount o r the capital which 
has been subscribed and tht amount paid »> 

(2) Any company which makes default in complying with the re¬ 
quirements of this seetion and every officer of the company who is know¬ 
ingly a party to the default shall be liable to a fine not exceeding one 
thousand rupees 


MEETINGS AND PROCEEDINGS 

76. Annual general meeting. (1) A general meeting of every com¬ 
pany shall be held within eighteen months from the date of its incor¬ 
poration and thereafter once at least in every calendar year and not more 
m^th^ n months the holding of the last preceding general 

prov toUni t n f e thi!! t .i!!.r« d !h >n hoWing a raeeUng ln accordance with the 
provisions of this section, the company and every director or manager ol 
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the company who is knowingly and wilfully a party to the default shall 
be liable to a fine not exceeding five hundred rupees. 

(3) It default is made as aloresaid, the Court may, on the applica¬ 
tion of any member oi the company, call or direct the calling of a general 
meeting ot the company. P. 137 

77. Statutory meeting of Company. (1) Every company limited by 
.shares and every company limited by guarantee and having a share 
capital shall, within a period of not less than one month nor more than 
six months from the date at which the company is entitled to commence 
business, hold a general meeting of the members of the company, which 
shall be called the statutory meeting 

(2) The directors shall, at least twenty-one days before the day on 
which the meeting is held, iorward a report (in this Act referred to as the 
statutory report) certified as required by this section to every member of 
the company. 

(3) The statutory report shall be certified by not less than two 
directors of the company or by the chairman ol the directors it authorised 
In this behalf by the directors and shall state- 

(a) the total number of shares allotted, distinguishing shares allot¬ 
ted as lully or partly paid up otherwise than in cash and stating in the 
case of shares partly paid up the extent to which they arc so paid up, 
and In either case the consideration for which they have been allotted; 

(b) the total amount of cash received by the company in respect ol 
all the shares allotted, distinguished as aloresaid, 

(c) an abstract ol the receipts of the company and ol the payments 
made thereout up to a date within seven days of the date ol the report, 
exhibiting under distinctive headings the receipts of the company from 
shares and debentures and other sources, the payments made thereout, and 
particulars concerning the balance remaining in hand, and an account or 
estimate of the pieliminary expenses of the company showing separately 
any commission or discount paid on the issue or sale ot shares; 

(d) the names, addresses and descriptions of the directors, auditors, 
managing agents and managers, if any, and secretary of the company 
and the changes, if any, which have occurred since the date of the incor¬ 
poration; 

(e) the particulars of any contract, the modification of which is to 
be submitted to the meeting for its approval, together with the parti¬ 
culars of the modification or proposed modification; „ 

(f) the extent to which underwriting contracts, if any, have been 
carried out; 

(g) the arrears, if any, due on calls from directors, managing agents 
and managers; and 

(h) the particulars of any commission or brokerage paid or to be 
paid in connection with the issue or sale of shares to any director, manag¬ 
ing agent or manager or a partner of the managing agent if the managing 
agent is a firm or if the managing agent is a private company, a director 
thereof. 

(4) The statutory report shall, so far as it relates to the shares 
allotted by the company, and to the cash received In respect of such shares 
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and to the receipts and payments of the company, be certified as correct 
by the auditors of the company 

(5) The director shall cause a copy of the statutory zeport certified 
as required by this section to be delivered to the registiar fur regulation 
forthwith aTtei the sending thereof to the members of the company 

(6) The diuctors shall cause a lb>t showing the names, descriptions 

and addreoses of tae members of the company, and the number of shares 
held by them respectively to be pioduced a* the commencement of the 
meeting, and to remain open and accessible to any member oi the com¬ 
pany during the continuance oi the meeting * 

17) The members of the company piesent at the meeting shall be 
at liberty to disc iss any matter relating to the ioimation of the company 
oi ansing out of the statutorj rcpoit whether previous notice has been 
given oi not, but no resolution nt which notice has not been given in 
accordance with the at tides may be passed 

(8) The meeting may adjourn from time to lime T»rri at any adjourn¬ 
ed meeting any lesolution ol which notice has been piven in accordance 
with th*» aitides elthei before oi subsequently to the foimei meeting may 
be passed, and the adjourned meetlnp .hall ha\c the same powers as fin 
anginal meeting 

(9> If a petition is presented to the Court m mannei provided by 
Part V for winding up the company on the giound ul default in filing 
the statutoiy repott or in holding the statutory mtetinj. the Court may, 
instead of dhccting that the company be wound up give directions for 
the statutoiy leport to be filed or a meeting to be held oi make such 
other older as may be just 

(10) In the event oi any default in complying with the provisions oi 
this section every director of the company who is guilty of oi who know¬ 
ingly and wilfully authoilses oi permits the default shall be liable to a 
fine not exceeding five hundred mpees 

(11) This section sLJl not apply to a pnvatf company P 136 

78. Calling of extraordinary general meeting on requisition, (i) Not¬ 
withstanding anything in the articles, the directors of a company which 
has a share capital ^hall rr the requisition of the holders of not less 
than one-tenth of the issuf t share capital of the company upon which 
all calls or other sums then due ha\* been ^^id forthwith proceed to call 
an extraordinary general meeting oi the company 

(2) The requisition must state the objects of the meeting, and must 
be signed by the requisitionists and deposited at the registered office of 
the company, and may consist of several documents in Jlke form each 
signed by one or mote requisitionists 

(8) If the directors do not proceed within twenty-one days from the 
date of the iequation being so deposited to cause a meeting to be called, 
the requisitionists or a majority of them in value, may themselves call the 
meeting, but in either cas* any meeting so-called shall be held within 
three months from the da 1 » of the deposit of the requisition 

(4) Any meeting called under this section by the requisitionists shall 
be called in the same manner, as nearly as possible, as that in whu h meet¬ 
ings are to be called by directors 
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(5) Any reasonable expenses incurred by the requisitionists by rea¬ 
son of the failure of the directors duly to convene a meeting shall be 
repaid to the leqmsitionlsts by the company, and any sum so repaid shall 
be retained by the company out of any sums due or to become due from 
the copipany by way of fees 01 other remuneration for their services to 
such of the directors as were in default P 138 

79. Provisions as to meetings and votes. (1) The following provi¬ 
sions shall have effect with respect to meetings of a company othei than 
a private company not being a subsidiary oi a public company and the 
procedure ^hereat, notwithstanding any piovision made in the articles oi 
the company m this behalf — 

(a> a meeting of a company other than a meeting for the passing 
of a special resolution may be called by not less than fourteen days’ notice 
in writing, but with the consent ot all the members entitled to receive 
notice of some particular meeting that meeting may be convened by such 
shorter notice and in such manner as those membeis may think fit, 

(b) notice of the meeting of a company with a statement of the busi¬ 
ness to be transacted at the meeting shall be served on every membei in 
the mannei in which notices are lequued to be seived by Table A and 
for the purpose of this clause the expiession Table A means that Table 
as for the time being in force but the accidental omission to give notice 
to, or the non-receipt of notice by, any membei shall not invalidate the 
proceedings at any meeting, 

<c) five members present in peison or by proxy, oi the chairman of 
the meeting, oi any member or membeis holding not less than one-tenth 
of the issued capital which carnes voting rights shall be entitled to de¬ 
mand a poll Provided that in the case of a private company if not more 
than seven members are personally present, one membei and it more 
than seven members are personally present two membeis shall be entitled 
to demand a poll, 

(d) an mstiument appointing a proxy if in the form set out in regu¬ 
lation 67 of Table A shall not be questioned on the giound that it falls to 
comply with any special requirements specified for such instruments by 
the articles, and 

(e) any shaieholder whose name is entered in the register oi share¬ 
holders of the company shall enjoy the same rights and be subject to the 
same liabilities as all othei shaieholders of the same class 

(2 1 The following provisions shall have effect in so far as the articles 
of the company do not make othei provision in that behalf — 

(a) two or more members holding not less than one-tenth of the 
total share capital paid up or, it the company has not a share capital, 
not less than five per cent in number of the members of the company 
may call a meeting, 

(b) in the case of a private company two members and In the case 
Of any other company five members personally present shall be a quorum, 

(c) any member elected by the members present at a meeting may 
be chairman thereof, 

(d) in the case of a company originally having a share capital, every 
member shall have one vote in respect of each share or each hundred 
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rupees of stock held by him, and in anv other case every member *hall 

have one vote 

(e) on a poll votes may be given eithei personally or by proxy, 

(f) the instrument appointing a proxy shall be in wilting undei 
the hand oi the appoiiilor or of his attorney duly authonsed in writing 
or If the appointo is a coiporrtion either under seal or under the hand 
of an officei or an a+torn tv duly authoxised and 

(g) a pioxy must be a membei jf the company 

(3) If foi anv reason It Is impracticable to call a muting of a coin 
pany in any manner in wl ich meetings of that company may be calUtl 
or to conduct the meeting of the company in manner piescnbtd by tlu 
articles or this Act the Court may eithei of its own motion 01 on the 
application of any director of the company or of any mtmbei of the com¬ 
pany who would bf entitled to vott at the meeting, oidtr a meeting of 
the company to ire called held and conducted in such manner as the 
Couit thinks fit and where anv such order is given may giv( such ancillaiy 
or con*eqi ential dlitctloiu as it thinks expedient and any meeting called 
held ind tonducUd in accordance with any such older shall for all pui- 
poses be deemed to be a meeting of the company duly failed held and 
conducted p 140 

80 Representation of companies at meetings of other companies of 

which they arc members A company winch is a membei r f inotner com 
pany nay bv rtsoution ol the director authoii't ay ui it officials 01 
anv other person +0 art as us lepresentative tu any mu tine, oi th it othci 
lompanv and the person so author) cd shall be entitled to pxcuisc th« 
same powcis 011 bcha’f of the company whk! hr it pic sen is U he wtic 
an individual shaieholdci of that o her company r ofc 

81 Lxtraordinary and special resolutions (1) A rr olution shall 
be an cxtraoidinaiy resolution when it has been passed by a maionty of 
not les than three fourths of such membeis entitled to yotc as are pic- 
sent in peison or by proxy (where proxies are allowed) at a general meet 
ing of which notice spooning the intention to propose the resolution as 
an extraordinary resolution l is been duly given 

(2> A resolution shall be . special resolution when it ha been passed 
bv such a majority as is req >iied lor the passing of an extraordinary 
resolution and at a geneiai in etuig ot which not less than twenty-one 
days notice specifying the n b nt j to prof the resolution as a spe¬ 
cial resolution has been duly given 

Provided that if all the members entitled to attend anc* vote at any 
such meeting so agree a resolution may be proposed and passed as a spe 
rial resolution at u meeting ot which less than twenty-one days’ notice 
has been given 

(3) At any meeting at which an extraordinary resolution or a spe¬ 
cial resolution is submitted to be passed a declaration of the chairman 
on a show of hands that the resolution is rarrled shall unless a poll is 
demanded be conch s /« Science of the fact without proof of the number 
or proportion of the votes le orded in favour of or against the resolution 

14) At any meeting at which an extraordinary resolution or a spe¬ 
cial resolution is submitted to be passed a poll may be demanded 

(5) In a case wheie if a poll is demanded, it may in accordance with 
the articles be taken in such manner as the chairman may direct it may, 
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if the chairman so directs, be taken at the meeting at which It is demand¬ 
ed. 

(6) When a poll is demanded in accordance with this section, in 
computing the majority on the poll, reference shall be had to the num¬ 
ber of votes to which each member is entitled by the articles of the com¬ 
pany or under this Act. 

(7) For the purposes of this section notice of a meeting shall be 

deemed to be duly given and the meeting to be duly held when the notice 
is given and the meeting held in manner provided by the articles, or under 
this Act. P. 142 

82. Registration and copies of special and extraordinary resolutions. 

(1) A copy of every special and extraordinary resolution shall, within 
fifteen days from the passing thereof be printed or typewritten and duly 
certified under the signature of an officer of the company and filed with 
the registrar who shall record the sam. 

(2) Where articles have been legistered, a copy of eveiy special re¬ 
solution for the time being in force shall be embodied in or annexed to 
every copy of the articles issued after the date of the resolution. 

(3) Where articles have not been registered, a copy ot every special 
resolution shall be foiwarded in print to any member at his request, on 
payment of one rupee or such less sum as the company may direct. 

(4) If a company makes default in so filing with the registrai a copy 
of a special or extraordinary resolution, it shall be liable to a fine not 
exceeding twenty rupees for every day during which the default con¬ 
tinues 

(5) If a company makes default in embodying in or annexing to a 
copy of its articles or in forwarding in print to a member when required 
by this section a copy of a special resolution, lb shall be liable to a fine not 
exceeding ten rupees for each copy in respect of which default is made. 

(0) Every officer of a company who knowingly and wilfully autho¬ 
rises or permits any default by the company in complying with the require¬ 
ments of this section shall be liable to the like penalty as Is imposed by 
this section on the company foi that default. P. 143 

83. Minutes of proceedings of general meetings and of its directors. 

(1) Every company shall cause minutes of all proceedings of general meet¬ 
ings and of its directors to be entered in books kept for that purpose. 

(2) Any such minute, if purporting to be signed by the chairman of 
the meeting at which the proceedings were had, or by the chairman of 
the next succeeding meeting, shall be evidence of the proceedings. 

(3) Until the contrary is proved, every general meeting of the com¬ 
pany or meeting of directors In respect of the proceedings whereof minutes 
have been so made shall be deemed to have been duly called and held, 
and all proceedings had thereat to have been duly had, and all appoint¬ 
ments of directors or liquidators shall be deemed to be valid. 

(4) The books containing the minutes of proceedings of any general 
meeting of a company held after the commencement of the Indian Com¬ 
panies (Amendment) Act, 1936, shall be kept at the registered office of 
the company and shall during business hours (subject to such reasonable 
restrictions as the company may by its articles or in general meeting im¬ 
pose so that no less than two hours in each day be allowed for Inspection) 
be open to the inspection of any member without charge. 
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(5) Any member shall at any time after seven days from the meeting 
be entitled to be furnished within annai days aftei he has made a lequest 
in that behalf to the company with a copy of any minutes refoued to in 
sub-section (4) at a charge not exceeding six annas for eveiy bundled 
words 

(6) If any in»p*ction iequlred undei sub-section (4) of this section Is 
tefused or if any copy required undei sub-section (5) oi this section is 
not furnished within the time specified in sub-section (5) the company 
and every offlcei of tlie company who is knowingly and wilfully in default 
shall be liable in lespect or tatli offence to a fine not exceeding twenty- 
five rupees and to a furthei fine not exceeding twenty-five rupees for 
every day during which the dciault continues 

i7) In the case ol any such r<filial or default the Com I mav by 
oidei compel an immediate Inspects i ot the books In respect of all pie- 
icodings of geneiel meetings or diiect that the copies icquhed shall be 
sent to the persons uquirlng them P 145 

DinJKTLORS 


*5A Directors obligatory. (1) fcvciy company shall luve at least 
thiec dn oc tors 

»2i Tins section shall not appi\ to a pilvatL company fveept a pri- 
1 ■d* company being a subsidiary company of a public c'tiipinv p 12? 

83B. Appointment of directors, ill Jn default ot our* M *bioct to any 
1 emulations in the aitides ol a company other than a prnatc company - 

(i> the subscribers of the memorandum shall b< ch mtd to be tin 
dhectors of the company until the fhsf dneclois shah hau hun appoint 
cd, 


(in the direttois of the company hall be appointed by the mem¬ 
bers in gencial meeting and 


uu) any casual vacancy occurring among the duectois may be filled 
up by the duectors, but LI pn.on so appointed shall be subject to retue- 

m u! l t a A. the SamG Ume a 11 he had bcc0111c ' a dncctoi on the day on 
which the director in whoso p'act he is appointed wa, lad appointed a 
directoi 


<2> notwithstanding any* H 11 ^ contained in the aiiicks of a com¬ 
pany other than a pnvate company mt less n an two-thirds oi Lhc whole 
number of directors shall be pci son * whose period oi office is liable to 
dcteimination at any time by retiiement of directois in rotation 

Provided that nothing herein contained shall apply to a company in- 
cotporated before the commencement of the Indian Companies (Amend¬ 
ment Act, 1936, where by viitue oi the articles of the company the num- 
bei ol duectors whose period of office is liable to determination at any 
time by retirement of duectors in lotation falls below the two-third*, pin 
portion mentioned in <his *(Mion PI?! 

84 Restrictions on appoi itment or advertisement of director. (1) 
A pci son shall not be capabi* of being appointed director of a company 
by the articles, and shall not be named as a director or proposed director 
of a company In any prospectus issued by or on behalf of the company or 
!n relation to any Intended company or in any statement in lieu of 
prospectus filed by or on behalf of a company, unless, befoie the regia- 
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tration of the articles or the publication of the prospectus, or the filing 
of the statement in lieu of prospectus, as the case may be, he has by him¬ 
self or by his agent authorised in writing— 

(1) signed and filed with the registrar a consent in writing to act 
as such director, and 

<il) save in the case of companies not having a share capital, either 
signed the memorandum for a number of shares not less than his qualifi¬ 
cation (if any i or taken from the company and paid or agreed to pay for 
his qualification shares or signed and filed with the registrar a contract 
in writing to take from the company and pay for his qualification shares 
(if any) 01 made and filed with the registrar an affidavit to the effect that 
a numbei of shares not less than his qualification (if any), are registered 
in his name 

(2) On the application ioi registration of the memoiandum and 
articles, (if any) of a company the applicant shall file with the registiar 
a list of the persons who have consented to be directors of the company, 
and, if this list rontams the name of any person who has not so consented 
the applicant shall be liable to a fine not exceeding five hundred lupces 

(3) This section shall not apply to a pnvate company or a company 

which was a private company before becoming a public company nor to 
a prospectus issued by or on behalf oi a company after the expnation 
of one year from the date at which the company is entitled to commence 
business P 123 

85. Qualification of director (1) Without preiudice to the restric¬ 
tions imposed by section 84 it shall be the duty of every directoi who is 
by the aitides lequired to hold a specified shaie qualification, and who is 
not already qualified, to obtain his qualification within two months aflei 
his appointment oi such shortei time as may be fixed by the articles 

(2) If, aftei the expiration of the said penod oi shorter time any 
unqualified person acts as a directoi of the company, he shall be liable 
to a fine not exceeding fifty rupees for every day between the expiration 
of the said period oi shortei time and the last day on which it is proved 
that he acted as a dilector P 123 

86. Validity of acts of directois The acts of a director shall be valid 

notwithstanding any defect that may afterwards be discovered in his 
appointment or qualification Provided that nothing m this section shall 
be deemed to give validity to acts done by a director after the appoint¬ 
ment of such director has been shown to be Invalid P 123 

86A Ineligibility of bankrupt *©t ts director. (1) If any person 
being an undischaiged insolvent acts as director or managing agent or 
manager of any company, he shall be liable to imprisonment for a term 
not exceeding two years or to a fine not exceeding one thousand rupees 
or to both 

(2) In this section the expression "company’ includes a company in¬ 
corporated outside British India which has an established place of business 
within British India P 124 

86B. Assignment of office by directors. If in the case of any company 
provision is made by the articles or by any agreement entered into between 
any person and the company for empowering a director or manager of 
the company to assign his office as such to*another person, any assign- 
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went of office made In pursuance of the said provision shall, notwith¬ 
standing anything to the contrary contained In the said provision, be of 
no effect unless and until it is approved by a special resolution of the 
company; 

Provided that the exercise by a director of a power to appoint an 
alternate or substitute director to act for him during an absence of not 
less than three months from the district in which meetings of the directors 
are ordinarily held if done with the approval of the board of directors, 
shall not be deemed to be an assignment of office within the meaning of 
this section; 

Provided always that any such alternative or substitute director shall 
ipso facto vacate office if and when the appointor returns to the district 
in which meetings of the directors are ordinarily held. 

Explanation.—For the purposes of the provisos to this section, the 
presidency-towns ol Calcutta and Madras shall be deemed to be part of 
the 24-Parganas and Chingleput Districts, respectively, and the presidency- 
town of Bombay shall be deemed to be part of the Bombay Suburban and 
the Thana districts. P. 127 

86C. Avoidance of provisions relieving liability of directors. Save as 
provided in this section, any provision, whether contained in the articles 
of a company or in any rontract with a company or otherwise, for exempt¬ 
ing any director, manager or officer of the company or any person (whe¬ 
ther an officer of the company or not) employed by the company as auditor 
trom or indemnifying him against any liability which by virtue of any 
rule of law would otherwise attach to him in respect of any negligence, 
default, breach of duty or breach of trust of which he may be guilty in 
relation to the company shall be void. 

Provided that— 

(a) in relation to any such provision which is 111 force at the date 
of the commencement of the Indian Companies (Amendment) Act, 1936, 
this section shall have effect only on the expiration oi a period oi six 
months from that date, and 

(b) nothing in this section shall operate to deprive any person of 
any exemption or right to be indemnified in respect of anything done 
or omitted to be done by him while any sucli provision was in force, and 

ic) notwithstanding anything in this section, company may, in 
pursuance of any such provision as aforesaid, indemnify any such director, 
manager, officer or auditor against any liability incurred by him in defend¬ 
ing any proceedings, whether civil or criminal, in which judgment is given 
in his favour or in which he is acquitted, or in connection with any appli¬ 
cation under section 281 of this Act in which relief is granted to him by 
the Court. p a ^ 

86D. Loans of Directors, (lj No company shall make any loan or 
guarantee any loan made to a director of the company or to a firm of 
which such director is a partner or to a private company of which such 
director is a member or director. 

(2) In the event of any contravention of sub-section (1) any director 
of the company who is a party to such contravention shall be punishable 
with fine which may extend to five hundred rupees, and if default is made 

IX.A.-17, 
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in repayment of the loan or in discharging the guarantee shall be liable 
Jointly and severally for the amount unpaid. 

(3) This section shall not apply to a private company (except a pri¬ 
vate company which is the subsidiary company of a public company) or 
to* a banking company. P. 128 

v/*^6E. Director not to hold office of profit No director or firm of which 
such director Is a partner oi private company of which such director is a 
director shall without the consent of the company in general meeting 
hold any office of profit under the company except that of a managing 
director or manager or a legal or technical adviser or a banker: 

Provided that nothing herein contained shall apply to a director 
elected or appointed before the commencement of the Indian Companies 
(Amendment) Act, 1936, in respect of any office of profit under the com¬ 
pany held by him at the commencement of the said Act. 

Explanation.—For the purposes of this section the office of managing 
agent shall not be deemed to be an office of profit under the company. 

P. 128 

86 F. Sanction of directors necessary for certain contracts. Except 
with the consent of the directors, a director of the company, or the firm 
of which he is a partner or any partner of such firm, or the private com¬ 
pany of which he is a member or director, shall not enter into any con¬ 
tracts for the sale, purchase or supply of goods and materials with the 
company, provided that nothing herein contained shall aflect any such 
contract or agreement tor such sale, purchase or supply entered into before 
the commencement of the Indian Companies (Amendment) Act, 1936 

a 86 G. Removal of directors. (1 1 The company may by extraordinary 
lution remove any director, whose period of office is liable to deter¬ 
mination at any time by retirement of directors in rotation, before the 
expiration of his peiiod of office and may by ordinary resolution appoint 
another person in his stead. The person so appointed shall be subject to 
retirement at the same time as if he had become a director on the day 
on which the director in whose place he is appointed was last elected 
director. A director so removed shall not be reappointed a director by 
the board of directors. 

(2) This section shall not apply to directors elected or appointed 
before the commencement of the Indian Companies (Amendment) Act, 
1936. P. 125 

Restrictions on powers of directors. The directors of a public 
company or of a subsidiary company of a public company shall not, except 
with the consent of the company concerned in general meeting— 

(a) sell or dispose of the undertaking of the company; 

(b) remit any debt due by a director P. 129 

861. Vacation of office of director. (1) The office of a director shall 
be vacated if— 

(a) he falls to obtain within the time specified in sub-section (1) of 
section 85 or at any time thereafter ceases to hold, the share qualification, 
If any, necessary for his appointment, or 

(b) he is found to be of unsound mind by a Court of competent juris¬ 
diction, or 

(c) he is adjudged an insolvent, or 
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(d) he falls to pay calls made on him In respect of shares held by 

him within six months from the date of such calls be&g made, or 

(e) he or any firm of which he is a partner or any private company 

of which he is a director without the sanction of the company in Kenejp) 
meeting accepts or holds any office of profit under the company other 
than that of a managing director or manager or a legal or technical adviser 
or a banker, or 

<*n e absents himsoli Irom three consecutive meetings of the direc¬ 
tors or from all meetings of the directors for a continuous period of three, 
months whichever is the longer without leave oi absence from the board 
oi directors, or 

(g) lie or any firm of which he is a partner or any private company 

oi which he is a dnector accepts a loan or guarantee from the company 

in contravention of section 86D, or 

(lif he acts in contravention of section 86F. 

<2) Nothing contained in this section shall be deemed to preclude a 
company from providing by its articles that the office of director shall 
be vacated on grounds additional to those specified m this section P. 124 

8?. Register of directors, managers and managing agents. (1) Every 
company shall keep at its registered office a register of its directors, mana¬ 
gers and managing agents containing with respect to each of them the 
following particulars, that is to say:— 

(a) in the case of an individual, his present name in full, any for¬ 
mer name or surname in full, his usual residential address, his nationality 
and, if that nationality is not the nationality of origin, his nationality of 
origin and his business occupation, if any, and if he holds any other direc¬ 
torship or directorships the particulars of such directorship or director¬ 
ships; 

tb) in the case of a corporation, its corporate name and registered 
or principal office, and the full name, address and nationality of each oi 
its directors; and 

ic) m the case of a firm, the full name, address and nationality of 
each partner, and the date on which each became a partner. 

(2) The company shall within the periods respectively mentioned in 
this sub-section send to the registrar a return in the prescribed form 
containing the particulars specified in the said register and a notification 
in the prescribed form of any change among its directors, managers or 
managing agents or in any of the particulars contained in the register. 

The period within which the said return is to be sent shall be a period 
of fourteen days from the appointment of the first directors of the com¬ 
pany and the period within which the said notification of a change is to 
be sent shall be fourteen days from the happening thereof. 

(3) The register to be kept under this section shall during business 
hours (subject to such reasonable restrictions as the company may by 
its articles or in general meeting impose, so that not less than two hours 
In each day be allowed for inspection) be opened to the inspection of any 
member of the company without charge and of any other person on pay¬ 
ment of one rupee or such less sum as the company may impose for each 
Inspection. 
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( 4 ) If any inspection required under this section is refused or if 
default is made ip complying with sub-section (1) or sub-section (2) of 
this section, the company and every officer of the company who is know¬ 
ingly and wilfully in default shall be liable to a fine of fifty rupees, 

(5) In the case of any such refusal the Court on application made 
by the person to whom inspection has been refused and upon notice to the 
company may by order direct an immediate inspection of the register 

P. 133 


MANAGING AGENTS 

87A. Duration of appointment of managing agent. (1) No managing 
agent shall, aitei the commencement of the Indian Companies (Amend¬ 
ment) Act, 1636 be appointed to hold office for a teim of more than twenty 
years at a time 

(2) Notwithstanding anything to the contiary contained in the arti¬ 
cles of a company or in any agreement with the company a managing 
agent of a company appointed before the commencement of the Indian 
Companies (Amendment) Act 1936 shall not continue to hold office aftei 
the expiry of twenty years fiom the commencement of the said Act unless 
then reappointed thcieto or unless he has been reappointed thereto be¬ 
fore the expiiy of the said twenty years 

(3) A managing agent whose office is teiminatcd by viitue of the 
provisions of sub-section (2) shall upon suih Leimination be entitled to 
a charge upon the assets of the company by way of indemnity for all 
liabilities or obligations piopcily incurred by the managing agent on 
behalf of the company subiect to existine cliaiges and encumbrances it 
any 

(4) The ieiimualion oi the office of a managing agent by vntue of 
the provisions of sub section > slnll not take effect until all moneys 
payable to the managing aMnt Joi loans made to or lemuneiation due 
up to the date of such lamination Iicun the company are paid 

(5) Nothing in this section shill apply to a piivatc company which 

is not the subsidiaiy company ol i public company P 134 

87B. Conditions applicable to managing agents Notwithstanding 
anything to the contrary contan < c in the articles of the company oi m 
any agreement with the compam 

(a) a company may, by lesolutiou passed at a general meeting of 
which notice has been given to the managing agent m the same mannei 
as to members of the company iemo\e a managing agent if he is con¬ 
victed of an offence in relation to the affairs of the company punishable 
under the Indian Penal Code, and being under the provisions of the Code 
of Criminal Procedure 1898, non-bailable, and for the purposes of this 
clause, wheie the managing agent is a firm or company an offence com¬ 
mitted by a membei of such firm or a director of or an officer holding a 
general powei of attorney from such company shall be deemed to be an 
offence committed by such firm or company 

Provided that a managing agent shall not be liable to be removed 
under the provisions hereof if the offending member, director or officer 
as aforesaid is expelled or dismissed by the managing agent within thirty 
days from the date of his conviction or If his conviction is set aside on 
pppeal; 
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(b) the office of a managing agent shall be vacated if he is adjudged 
Insolvent, m 

Cc) a transfer of his office by a managing agent shall be void unless 
approved by the company m general meeting 

Provided that in the case of a managing agent’s firm a change In the 
partners thereof shall not be deemed to operate as a transfer of the office 
of managing ag< fit, so long as one of the original pai tilers shall continue 
to be a partner of the managing agent’s fum For the purpose of this 
proviso ‘original paitners* shall mean, in the case of managing agents 
appointed befoie the commencement of the Indian Companies (Amend¬ 
ment) Act, 1936, paitneis who v.ere paitners at the date of the commence¬ 
ment of the said Act and in the case of managing agents appointed after 
the commencement of the said Act paitneis who were partners at the date 
of the appointment, 

(di a charge 01 assignment of his remuneration or any pait fcheieof 
effected by a managing agent shall be void as against the company, 

(e) if a company Is wound up either by the Couit 01 voluntarily, any 
contract of management made with a managing agent shall be thereupon 
doteimined without prejudice, however to the light of the managing agent 
to recover any moneys lecoverable by the managing agent fiom the com¬ 
pany Provided that wheie the Court finds that the winding up is due 
to the negligence oi default of the managing agent himself the managing 
agent shall not be entitled to receive any compensation toi the premature 
teimmation of his contiact of management, and 

if) the appointment ol a managing agent, the lemoval ol a manag¬ 
ing agtnt and any vanation ol a manaping agent’s tontiacl oi manage¬ 
ment made aftei the commencement of the Indian Companies (Amend¬ 
ment) Act, 1936, shall not be valid unless appioved by the company by 
a resolution at a general meeting of the company notwithstanding any¬ 
thing to the contiary In section 86E 

Provided that nothing herein contained shall apply to the appoint¬ 
ment of a company s first managing agent made prior to the issue ol the 
prospectus or statement in lieu of prospectus wheie the teims of the 
appointment of such managing agent are theie set forth P. 134 

87C. Remuneration of managing agent. (1) Where any company 
appoints a managing agent aftei the commencement oi the Indian Com¬ 
panies (Amendment) Act, 1936, the lemuneration of the managing agent 
shall be a sum based on a fixed peicentage of the net annual piofit? of 
the company, with provision for a minimum payment in the case of absence 
of or madequacy of profits together with an office allowance to be defined 
in the agreement of management 

(2) Any stipulation for remuneration additional to or in any other 
form than the remuneration specified In sub-section (l) shall not be bind¬ 
ing on the company unless sanctioned by a special resolution of the com¬ 
pany 

(3) For the purposes of this section ‘net profits* means the profits 
of the company calculated after allowing for all the usual working charges, 
interest on loans and advances, repairs and outgoings, depreciation, boun¬ 
ties or subsidies received from any Government or from a public body, 
profits by way of premium on shares sold, profits on sale proceeds of for¬ 
feited shares, or profits from the sale of the whole or part of the under- 
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taking of the company hut without any deduction in respect ol income- 
tax or super-tax* or any other tax or duty on Income or revenue or lor 
expenditure by way of Interest on debentures or otherwise on capital 
account or on account of any sum which may be set aside in each year 
out of the profits for reserve or any other special fund. 

(4) This section shall not apply to a private company except a pri¬ 
vate company which is the subsidiary company of a public company or to 
any company whose principal business it, the business of insurance. P. 136 

87D. Loans to managing agents. (1) No company shall make to a 
managing agent of the company or to any partner of the firm, If the 
managing agent is a firm, or to any member or director of the private 
company, ii the managing agent is a private company, any loan out of 
moneys of the company or guarantee any loan made to a managing agent. * 

(2) Nothing contained in this section shall apply to any credit held 
by a managing agent In a current account maintained subject to limits 
previously approved by the board of directors by the company with the 
managing agent for the purposes of the company’s business. 

(3) In the event of any contravention of sub-section (11 any director 
of the company who is a party to the making of the loan or giving of the 
guarantee shall be punishable with fine which may extend to five hundred 
rupees, and if default is made in repayment of the loan or discharging the 
guarantee shall be liable jointly and severally for the amount unpaid 

(4) Nothing in this section shall apply to a private company except 
a private company which is the subsidiary company of a public company 

(5) Except with the consent of three-fourths of the directors present 

and entitled to vote on the resolution, a managing agent of the company, 
or the firm of which he is a partner, or any partnei of such firm, or, if 
the managing agent is a private company, a member or director theieof, 
shall not enter into any contract ior the sale, pui chase or supply of goods 
and materials with the company, provided that nothing herein contained 
shall affect any such contract for such sale, purchase or supply entered 
into before the commencement of the Indian Companies (Amendment) 
Act, 1936. P. 135 

87E. Loans to or by companies under the same management. (1) No 
company incorporated under this Act after the commencement of the 
Indian Companies (Amendment) Act, 1936, which is under the manage¬ 
ment of a managing agent shall make any loan to or guarantee any loan 
made to any company under management by the same managing agent, 
and no company shall after the expiry of six months from the commence¬ 
ment of the said Act except by way of renewal of an existing loan or guar¬ 
antee given make any loan to or guarantee any loan made to any such 
company- 

Provided that nothing herein contained shall apply to loans made or 
guarantees given by a company to or on behalf of a company under Its 
own management or loans made by or to a company to or by a subsidiary 
company thereof or to guarantees given by a company on behalf of a sub¬ 
sidiary company thereof. 

(2) In the event of any contravention of the provisions of this sec¬ 
tion, any director or officer of the company making the loan or giving the 
guarantee who is knowingly and wilfully in default shall be liable to a 
fine not exceeding one thousand rupees and shall be jointly and severely 
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liable fo any loss Incurred by the company in respect pf such loan or 
guarantee. P. 136 

87F. Purchase by company of shares of company under the same 
managing agent. A company other than an investment company, that 
is to say, a company whose principal business is the acquisition and hold¬ 
ing of shares, stocks, debentures or other securities, shall not purchase 
shares or debentures of any company under management by the same 
managing agent, unless the purchase has been previously approved by a 
unanimous decision of the board of directors of the purchasing company. 

P. 137 

87G< Restriction on managing agent’s powers of management. A 
managing agent shall not exercise in respect of any company of which 
he is a managing agent a power to issue debentures or, except with the 
authority of the directors, and within the limits fixed by them, a power 
to invest the funds of the company, and any delegation of any such power 

by a company to a managing agent shall be void. P. 136 

87H. Managing agent not to engage in business competing with the 
business of managed company. A managing agent shall not on his own 
account engage in any business which is of the same nature as and 
directly competes with the business carried on by a company under his 
management or by a subsidiary company of such company. P. 136 

871. Limit on number of directors appointed by managing agent. 

Notwithstanding anything contained in the articles of a company other 
than a private company the directors, if any, appointed by the managing 
agent shall not exceed in number one-third of the whole number of direc¬ 
tors. p. 122 


CONTRACTS. 

88. Form of contracts. (1) Contracts on behalf of a company may 
be made as follows (that is to say);— 

(1) any contract which, if made between private persons, would be 
by law required to be In writing, signed by the parties to be charged 
therewith, may be made on behalf of the company in writing signed by 
any person acting under its authority, express or implied, and may in the 
same manner be varied or discharged; 

(ii) any contract which, if made between private persons, would by 
law be valid although made by paroi only, and not reduced into writing, 
may be made by parol on behalf of the company by any person acting 
under its authority, express or implied, and may in the same manner be 
varied or discharged. 

(2) All contracts made according to this section shall be effectual In 
law and shall bind the company and its successors and all other parties 
thereto, their heirs, or legal representatives, as the case may be. P. 155 

89. Bills of exchange and promissory notes. A bill of exchange, 
hundi of promissory note shall be deemed to have been made, drawn, ac¬ 
cepted or endorsed on behalf of a company if made, drawn, accepted or 
endorsed in the name of, or by or on behalf or on account of the com¬ 
pany by any person acting under its authority, express or Implied . P. 155 

90. Execution of deeds. A company may, by writing under its com¬ 
mon seal, empower any person, either generally or in respect of any spe- 
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clflod matters as its attorney, to execute deeds on Its behalf la any place 
either In or outside British India; and every deed signed by such attor¬ 
ney* on behalf of the company, and under his seal, where sealing Is re¬ 
quired, shall bind the company, and have the same effect as if it were 
under its common seal, P- 156 

91. Power for company to have official seal for use abroad. (1) A 
company whose objects require or comprise the transaction of business 
beyond the limits of British India may, it authorised by its articles, have 
for use in any territory, district or place not situate in British India, an 
official seal which shall be a fascimile of the common seal of the com¬ 
pany, with the addition on its face oi the name of every territory, dis¬ 
trict or place where it is to be used. 

(2) A company having such an official seal may, by writing undei 
its common seal, authorise any person appointed for the purpose in any 
territory, district or place not situate m British India to affix the same 
to any deed or other document to which the company is party in that 
territory, district or place 

(3) The authority of any such agent shall, as between the company 
and any person dealing with the agent, continue during the period (if 
any) mentioned in the instrument conferring the authority, oi if no period 
is there mentioned, then until notice of revocation or determination oi 
the agent's authority has been given to the person dealing with him 

(4) The person affixing any such official seal shall, by writing under 
his hand, on the deed or other document to which the seal is affixed, cer¬ 
tify the date and place of affixing the same. 

(5) A deed or other document to which an official seal is duly affixed 

shall bind the company as if it had been sealed with the common seal 
of the company P. 156 

91 A . 1 Disclosure of interest by director. (1) Every director who is 
directly or indirectly concerned or interested in any contract or arrange¬ 
ment entered into by or on behali of the company shall disclose the nature 
of his interest at the meeting of the dliectors at which the contract or 
arrangement is determined on, if his interest then exists, or in any other 
case at the first meeting of the directors after the acquisition of his inter¬ 
est or the making of the contract or arrangement: 

Provided that a general notice that a director is a director or a mem¬ 
ber of any specified company or Is a member of any specified firm, and 
is to be regarded as Interested in any subsequent transaction with such 
firm or company, shall as regards any such transaction be sufficient dis¬ 
closure within the meaning of this sub-section and after such general 
notice, It shall not be necessary to give any special notice relating to any 
particular transaction with such firm or company. 

(2) Every director who contravenes the provisions of sub-section (1) 
shall be liable to a fine not exceeding one thousand rupees. 

(3) A register shall be kept by the company in which shall be entered 
particulars of all contracts or arrangements to which sub-section (1) 
applies and which shall be open to inspection by any member of the 
company at the registered office of the company during business hours. 
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(4) Every officer ol the company who knowingly and wilfully acts 
In contravention of the provisions of sub-section (3) shall be liable to a 
fine not exceeding five hundred rupees. F. 156 

91B. Prohibition of voting by interested director. (1) No director 
shall, as a director, vote on any contract or arrangement In which he is 
either directly or indirectly concerned or Interested nor shall his presence 
count for the purpose of forming a quorum at the time of any such vote; 
and if he does so vote, his^ote shall not be counted: 

Provided that the directors or any of them may vole on any contract 
of indemnity against any loss which they or anyone or more of them may 
suffer by reason of becoming or being sureties or surety for the company. 

12) Every director who contravenes the provisions of sub-section (1) 
shall be liable to a fine not exceeding one thousand rupees. 

(3) This section shall not apply to a private company- 

Provided that where a private company is a subsidiary company of a 
public company, this section shall apply to all contracts or arrangements 
made on behalf of the subsidiary company with any person other than 
the holding company. P. 157 

91C. Disclosure to members in ease of contract appointing a manager, 

(1) Where a company enters into a contract for the appointment of a 
manager or managing agent of the company in which contract any 
director of the company is directly or indirectly concerned or interested, 
or varies any such existing contract, the company shall, within twenty- 
one days from the date of entering into the contract or the varying of 
the contract, send an abstract of the terms of such contract or variation 
as the case may be, together with a memorandum clearly indicating the 
nature of the Interest of the director in such contract, or in such varia¬ 
tion, to every member; and the contract shall be open to the inspection 
of any member at the registered office of the company. 

(2) If a company makes default in complying with the requirements 
of sub-section (1), it shall be liable to a fine not exceeding one thousand 
rupees; and every officer of the company who knowingly and wilfully 
authorises or permits the dcfavlt shall be liable to the like penalty. P. 157 

91D. Contracts by agents of company in which company is undisclos¬ 
ed principal. ID Every manager or other agent of a company other than 
a private company not being the subsidiary company of a public company 
who enters into a contract for or on behalf of the company in which 
contract the company Is an undisclosed principal shall, at the time of 
entering into the contract, make a memorandum in writing of the terms 
of the contract, and specify therein the person with whom It has been 
made. 

(2) Every such manager or other agent shall forthwith deliver the 
memorandum aforesaid to the company and send copies to the directors, 
and such memorandum shall be filed in the office of the company and 
laid before the directors at the next directors’ meeting. 

(3) If any such manager or other agent makes default in complying 
with the requirements of this section— 
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(a) the contract shall, at the option of the company, he void as 
against the company; and 

Cb) such manager or other agent shall he liable to a fine not exceed* 
Ing two hundred rupees. P. 156 


PROSPECTUS 

92. Filing of prospectus. (1) Every prospectus Issued by or on be¬ 
half of a company or In relation to any intended company shall be dated, 
and that date, shall, unless the contrary be proved, be taken as the date 
of publication of the prospectus. 

(2) A copy of every such prospectus, signed by every person who is 
named therein as a director or proposed director of the company, or by 
his agent authorised In writing, shall be filed for registration with the 
registrar on or before the date of its publication, and no such prospectus 
shall be Issued until a copy thereof has been so filed for registration. 

(3) The registraar shall not register any prospectus unless it is dated, 
and the copy thereof signed, in manner required by this section 

(4) Every prospectus shall state on the face of it that a copy has 
been filed for registration as required by this section 

(5) If a prospectus is issued without a copy thereof being so filed, 

the company, and every person who is knowingly a party to the issue of 
the prospectus, shall be liable to a fine not exceeding fifty rupees for 
every day from the date of the issue ot the prospectus until a copy thereoi 
Is so filed. P. 54 

93. Specific requirements as to particulars of prospectus. (1) Every 
prospectus Issued by or on behalf of a company, or by or on behalf oi any 
person who is or has been engaged or interested in the formation of the 
company, shall state— 

(a) the contents of the memorandum, with the names, descriptions 
and addresses of the signatories and the number of shares subscribed for 
by them respectively, and the number of founders or management or 
deferred shares (it any) and the nature and extent of the interest of the 
holders in the property and profits of the company and the number of 
redeemable preference shares intended to be issued with the date or, where 
no date Is fixed, the period of notice required and the proposed method of 
redemption; and 

(b) the number of shares uf anyi fixed by the articles as the qualifi¬ 
cation of a director, and any provision in the articles as to the remunera¬ 
tion of the directors, and 

(c) the names, descriptions and addresses of the directors or proposed 
directors and of the managers or proposed managers and managing agents 
or proposed managing agents (if any) and any provision in the articles or 
in any contract as to the appointment of managers or managing agents 
and the remuneration payable to them; and 

(d) the minimum subscription on Which the directors may proceed 
to allotment, and the amount payable on application and allotment on 
each share; and in the case of a second or subsequent offer of shares the 
amount offered for subscription on each previous allotment made within 
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the two preceding years, and the amount actually allotted, and the amount 
(it any) paid on the shares so allotted; 4 and 

<e) the number and amount of shares and debentures which within 
the two preceding years have been Issued, or agreed to be issued, as fully 
or partly paid up otherwise than in cash, and in the latter case the extent 
to which they are so paid up, and in either case the consideration for 
which those sharM or debentures have been issued or agreed to be issued, 
and 

lee) where any issue of shares or debentures is underwritten, the 
names of the underwriters, ana the opinion ot the directors that the 
resources of the underwriters are sufficient to discharge the underwriting 
obligations; and 

(f) the names and addresses of the vendors of any property purchased 
or acquired by the company, or proposed so to be purchased or acquired, 
which is to be paid for wholly or partly out of the proceeds ot the Issue 
offered for subscription by the prospectus, or the purchase or acquisition 
of which has not been completed at the date of issue of the prospectus, 
and the amount payable in cash, shares or debentures to the vendor, and 
where there is more than one sepaiate vendor 01 the company is a sub- 
purchaser the amount so payable to each vendor Provided that where 
the vendors or any of them are a fnm, the members of the firm shall not 
be treated as separate vendors, and 

(ff) where any property referred to in clause (i> has within the two 
years preceding the issue of the prospectus been transferred by sale, the 
amount paid by the purchaser at each such transfer so far as the Informa¬ 
tion is available and, where any such property is a business, the profits 
accruing from such business during each of the three years immediately 
preceding the issue of the prospectus or during each yea* of the existence 
of the business if less than three years so far as the information is 
available. A balance sheet of the business concerned made up to a date 
not more than ninety days before the date of the issue of the prospectus 
shall be appended to the prospectus; and 

(g) the amount (if anyj paid or payable s *s purchase-money in cash, 
shares or debentures, lor any such property as aforesaid, specifying the 
amount <il any) payable for goodwill, and 

(h) the amount (if any' paid within the two picceding years or 
payable, as commission for ,subscribing or agreeing to subscribe, or pro¬ 
curing or agreeing to procure subscriptions, for any shares in, or deben¬ 
tures of, the company, or as discount in respect of shares issued, showing 
separately the amount, if any, so paid to the managing agents. Provided 
that it shall not be necessary to state the commission payable to sub- 
underwriters; and 

(1) the amount or estimated amount of preliminary expenses; and 

(k) the amount paid within the two preceding years or intended to 
be paid to any promoter, and the consideration for any such payment, 
and 

(l) the dates of, and parties to, every material contract including 
contracts relating to the acquisition of property to which clause (f) applies, 
and a reasonable time and place at which any material contract or a copy 
thereof may be Inspected: Provided that this requirement shall not apply 
to a contract entered Into In the ordinary course of the business carried 
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mi or Intended to be carried on by the company, or to any contract (except 
a contract appointing or fixing the remuneration of a managing director 
or managing agent) entered into more than two years before the date of 
issue of the prospectus; and 

(m) the names and addresses of the auditors (If any) of the com¬ 
pany; and 

<n) full particulars of the nature and extent of the interest Uf any) 
of every director In the promotion ol, or in the property proposed to be 
acquired by, the company, or, where the interest of such director consists 
In being a partner in a firm, the nature and extent of the interest of the 
firm with a statement of all sums paid or agreed to be paid to him or to 
the firm in cash or shares or otherwise by any person either to induce him 
to become, or to qualify him as, a director, or otherwise lor services ren¬ 
dered by him or by the firm in connection with the promotion of the 
company; and 

(o) where the company is a company having shares of more than 
one class, the right of voting at meetings of the company conferred by, 
and the rights in respect of capital and dividends attached to, the several 
classes of shares respectively; and 

(p) where the articles uf the company impose any restrictions upon 
the members of the company in respect of the right to attend, speak or 
vote at meetings of the company or of the right to transfer shares, or 
upon the directors oi the company in respect of their powers of manage¬ 
ment, the nature and extent ot those restrictions; and 

(q) where any part of the sums required for the matters set out in 
sub-section (2) of section 101 is to be provided out of sources other than 
share capital particulars of the amount to bo so provided and the sources 
thereof. 

(1A) Where the prospectus is issued by a company which has been 
carrying on business prior to the issue thereof, the prospectus shall set 
out the following reports in addition to the matters referred to in sub¬ 
section (1), namely:— 

(i) a report by the auditors of the company with respect to the pro¬ 
fits of the company including its subsidiary companies, if any/tso far as 
the Information is available in each of the three financial years imme¬ 
diately preceding the Issue of the prospectus and with respect to the rates 
of the dividends, if any, paid by the company on each class of shares In 
the company for each of the said three years giving particulars of each 
such class of shares on which such dividends have been paid and the source 
from which the dividends have been paid and particulars of the cases In 
which no dividends have been paid and particulars of the cases in which 
no dividends have been paid on any class of shares for any of those years, 
and If no accounts have been made up for any part of a period of three 
years ending on a date three months before the Issue of the prospectus, 
containing a statement of that fact; 

(li) If the proceeds or any part of the proceeds of the Issue of the 
shares or debentures are or is to be applied directly or Indirectly In the 
purchase of any business, a report made by an accountant or accountants 
holding the certificate referred to In section 144 who shall be named in 
the prospectus upon the profits of the business in respect of each of the 
three financial years immediately preceding the issue of the prospectus: 
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Provided that If In the case of a company which 1ms been carrying 
on business for less than three years the accounts of the company have 
been made up only in respect ot two years or any shorter period, this 
sub-section shall have effect as if reieiences to two years or such shorter 
period were substituted for references to three years. 

(IB) The statement referred to in clause (iff) of subsection (1) and 
the report referred to in sub-section tlA) with respect to the profits of a 
company or business shall show clearly the trading results and all charges 
and expenses incidental thereto excluding income or profits having no 
relation to the trading for the period covered and excluding also items 
of profit or income of a non-recurring nature but including amounts 
appropriated from profits to such purposes as payment of taxation or 
reserves. 

(2) Where any such prospectus as is mentioned in this section is 
published as a newspaper advertisement, it shall not be necessary In the 
advertisement to specify the contents of the memorandum, or the signa¬ 
tories thereto, and the number of shares subscribed for by them. 

(31 This section shall not apply to a circular or notice Inviting exist¬ 
ing members or debenture holders of a company to subscribe either for 
shares or for debentures of tne company, whether with or without the 
right to renounce in favour of other persons 

(4) The requuements of this section as to the memorandum and the 
qualification, remuneration and interest of directors, the names, descrip¬ 
tions and addresses of directors or proposed directors, and of managers 
or proposed managers, and the amount or estimated amount of preliminary 
expenses, shall not apply in the case of a prospectus issued more than 
one year after the date at which the company is entitled to commence 
business 

Provided that the said requirements except the requirement as to the 
amount or estimated amount of preliminary expenses, shall apply to a 
prospectus filed in pursuance of section 154. 

(5) Nothing m this section shall limit or dimmish any liability which 

any perspn may incur under the general law or this Act apart from this 
section. P. 49 

94. Meaning of “vendor” in section 93. For the purposes of section 
93 every person shall be deemed to be a vendor who has entered into any 
contract, absolute or conditional, for the sale or purchase, or for any option 
of purchase, of any property to be acquired by the company, In any case 
where— 

(a) the purchase-money is not fully paid at the date of issue of the 
prospectus; or 

(b) the purchase-money is to be paid or satisfied wholly or in part 
out of the proceeds of the issue offered for subscription by the prospectus; 
or 


(c) the contract depends for its validity or fulfilment on the result 
of that issue. P. 50 

95. Application of section 93 to the case of property taken on lease. 
Where any of the property to be acquired by the company is to be taken 
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on lease, section 93 shall apply as if the expression “vendor” Included the 
lessor, and the expression “purchase-money” included the consideration 
tor the lease, and the expression “sub-purchaser” Included a sub-lessee. 

P. 50 

96. 1 Invalidity of certain conditions as to waiver or notioe. (1 1 Any 
condition requiring or binding any applicant for shares or debentures to 
waive compliance with any requirements of section 03, or purporting to 
affect him with notice of any contract, document or matter not specifically 
referred to in the prospectus, shall be void 

(2) It shall not be lawful to issue any form of application for the 
shares in or debentures of a company unless the form is issued with a 
prospectus which complies with the requirements of section 93 

Provided that this sub-section shall not apply if it is shown that the 
form of application was issued either-- 

(a) in connection with a bona fide invitation to a person to enter 
into an underwriting agreement with respect to the shares or debentures 

or 


<b) in relation to shares or debentures which were not offered to the 
public. 

If any person acts in contravention of the piovisions of this sub-sec¬ 
tion, he shall be liable to a fine not exceeding five hundred rupees P. 53 

97. Saving certain cases of non-compliance with section 93. (1) If a 

prospectus is issued which does not comply with the provisions of section 
93, every person who is knowingly responsible for the issue of such pros¬ 
pectus shall be liable to a fine not exceeding fifty rupees tor every day 
from the day of the issue of the prospectus until a copy complying with 
the requirements of section 93 is filed 

(2) In the event of non-compliance with or contravention of any 
of the requirements of section 83, a director or other person responsible 
for the prospectus shall not incur any liability by reason of the non-com¬ 
pliance or contravention if he proves that— 

(a) as regards any matter not disclosed, he was not cognisant there¬ 
of; or 

(b> the non-compliance or contravention arose from an honest mis¬ 
take of fact on his part, or 

(c) the non-compliance or contravention was m respect of matters 
which in the opinion ol the Court were immaterial, or was otherwise such 
as ought in the opinion of the Court having regard to all the circumstances 
of the case reasonably to be excused 

Provided that, in the event of non-compliance with or contravention 
of the requirements contained in clause (n) of sub-section (1) of section 
93, no such director or other person shall incur Any liability In respect of 
the non-compliance or contravention unless it be proved that he had 
knowledge of the matters sot disclosed j p. gg 

98. Obligations of companies where no prospectus is issued, (l) A 
company which does not issue a prospectus on or with reference to its 
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fam&tian Shall not allot any of its shares or debentures unless before the 
first allotment of either shares or debentures there has been Hied with 
the registrar a statement in lieu of prospectus signed by every person who 
Is named therein as a director or a proposed director of the company or 
by his agent authorised in writing, in the form and containing the parti¬ 
culars set out In the form marked 1 in the Second Schedule. 

(2) This section shall not apply to a private company or to a com¬ 
pany which has allotted any shares or debentures before the commence¬ 
ment of this Act oi, m so far as it relates to the allotment of shares to 
a company limited by guarantee and not having a share capital ) P. 54 

98A. Document offering shares or debentures for sale to be deemed 
a prospectus. (1) Where a company allots or agrees to allot any shares 
in or debentures of the company with a view to all or any of those shares 
or debentures being offered for sale to the public, any document by which 
the offer for sale to the public is made shall for all pui poses be deemed 
to be a prospectus issued by the company and all enactments and rules 
of law as to the contents of prospectuses and to liability in respect of 
statements in and omissions from prospectuses or otherwise relating to 
prospectuses shall apply and have effect accordingly as if the shares or 
debentures had been offered to the public for subscription and as if per¬ 
sons accepting the offer in respect of any shares or debentures were 
subscribers for those shares or debentures but without prejudice to the 
liability, if any, of the persons by whom the offer is made in respect of 
mis-statements contained in the document or otherwise in respect thereof. 

(2) For the purposes of this Act it shall, unless the contrary is prov¬ 
ed, be evidence that an allotment of or an agreement to allot shares or 
debentures was made with a view to the shares or debentuges being offered 
for sale to the public, if it is shown— 

(a) that an offer of the shares or debentures or of any of them for 
sale to the public was made within six months after the allotment or 
agreement to allot, or 

(b) that at the date when the offer was made the whole of the con¬ 
sideration to be received by the company in respect of the shares or 
debentures had not been so received 

(3) Section 97 shall apply to the person or persons making the offer 
as though they were persons named in a prospectus as directors of a com¬ 
pany, and the provisions of srrdon 93 shall have effect as if It required 
a prospectus to state, in addition to the matters required by that section 
to be stated in a prospectus,— 

(a) the net amount of the consideration received or to be received 
by the company in respect of the shares or debentures to which the offer 
relates, and 

(b) the place and time at which the contract under which the said 
shares or debentures have been or are to be allotted may be Inspected. 

(4) Where a person making an offer to which this section relates is 
a company or a firm, It shall be sufficient if the document aforesaid Is 
signed on behalf of the company or firm by all directors of the company 
or not less than half of the partners, as the case may be, and any such 
director or partner may sign, by his agent authorised in writing. P, 52 
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92. Restriction on Alteration of terms mentioned in jwospeotns or 
statement In lien of prospectus. A company shall not, at any time, vary 
the terms of a contract referred to in the prospectus or statement in lieu 
of prospectus, except subject to the approval of the company In general 
meeting. P. 21 

100. Liability for statements in prospectus. (1) Where a prospectus 
Invites persons to subscribe for shares In or debentures of a company, 
every person who is a director of the company at the time of the issue of 
the prospectus, and every person who has authorised the naming of him¬ 
self and is named in the prospectus as a director or as having agreed to 
become a director either immediately or after an interval of time, and 
every promoter of the company, and every person who has authorised the 
issue of the prospectus, shall be liable to pay compensation to all persons 
who subscribe for any shares or debentures on the faith of the prospectus 
for all loss or damage they may have sustained by reason of any mislead¬ 
ing or untrue statement therein, or in any report or memorandum appear¬ 
ing on the face thereof, or by reference incorporated therein or issued 
therewith, unless it is proved— 

(a) with respect to every misleading or untrue statement not pur¬ 
porting to be made on the authonty of an expert or of a public official 
document or statement, that he had reasonable ground to believe and did 
up to the time of the allotment of the shares or debentures, as the case 
may be, believe that the statement fairly represented the Facts or was 
true; 


(b) With respect to every misleading or untrue statement purporting 
to be a statement by or contained In what purports to be a copy of or 
extract from a yeport or valuation of an expert, that it fairly represented 
the statement, oi was a collect and fair copy of or extract from the report 
or valuation- Provided that the director, person named as director, promo¬ 
ter or person who authorised the issue of the prospectus shall be liable to 
pay compensation as afoiesaid if it is proved that he had no reasonable 
ground to believe that the person making the statement report or valua¬ 
tion was competent to make it, and 


(c) with respect to every misleading or untrue statement purporting 
to be a statement made by an official person or contained in what pur¬ 
ports to be a copy of or extract from a public official document, that it was 
a*correct and fair representation of the statement or copy oi or extract 
from the document 1 

or unless it is proved— 

& 

(i) that having consented to become a director of the company he 
withdrew his consent before the issue of the prospectus, and that it was 
Issued without his authority or consent; or 


(11) that the prospectus was issued without his knowledge or consent, 
and that on becoming aware of its issue, he forthwith gave a reasonable 
public notice that it was issued without his knowledge or consent; or 


fill) that, after the issue of the prospectus and before allotment 
thereunder, he, on becoming aware of any misleading or untrue statement 
therein, withdrew his consent thereto, and gave reasonable public notice 
of the withdrawal, and of the reason therefor. 


(2) Where a company existing at the commencement of this Act has 
Issued shares or debentures, and for the purpose of obtaining further 
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capital by subscriptions for shares or debentures issues a prospectus, a direc¬ 
tor shall not be liable in respect of any statement therein unless he has 
authorised the issue of the prospectus, or has adopted or ratified it. 

(3) Where the prospectus contains the name of a person as a direc¬ 
tor of the company, or as having agreed to become a director thereof, 
and he has not consented to become a director or has withdrawn his con¬ 
sent before the issue of the prospectus, and has not authorised or consented 
to the issue thereof the directors of the company, except any without 
whose knowledge or consent the prospectus was issued, and any other 
person who authorised the issue thereof, shall be liable to indemnify the 
person named as aforesaid against all damages, costs and expenses to 
which he may be made liable by reason of his name having been inserted 
in the prospectus, or In defending himself against any suit or legal pro¬ 
ceedings brought against him in respect thereof. 

(4) Every person who, by reason of his being a director or named as 
a director, or as having agreed to become a director, or his having authorised 
the issue of the prospectus, becomes liable to make any payment under 
this section, may recover contribution, as in cases of contract, from any 
other person who, sued separately, would have been liable to make the 
same payment, unless the person who has become so liable was, and that 
other person was not, guilty of fraudulent misrepresentation. 

(5) For the purposes of this section— 

(a) the expression “promoter” means a promoter who was a party to 
the preparation of the prospectus, or the portion thereof containing the 
misleading or untrue statement, but does not include any person by reason 
of his acting in a professional capacity for persons engaged in procuring 
the formation of the company; 

(b) the expression “expert” includes engineer, valuer, accountant and 

any other person whose profession gives authority to a statement made 
by him. p. 59 


ALLOTMENT 

101. Restriction as to allotment. (1) No allotment shall be made 
of any share capital of a company offered to the public for subscription 
unless the amount stated in the prospectus as the minimum amount which 
in the opinion of the directors must be raised by the issue of share capital 
In order to provide the sums or, if any part thereof is to be defrayed In any 
other manner, the balance of the sum required to be provided in respect 
the matters specified In sub-section (2) has been subscribed, and the sum 
of at least five per cent, thereof has been paid to or received in cash by the 
company. 

(2) The matters for which provision for the raising of a minimum 
amount of share capital must be made by the directors are the following, 
namely:— 

(a) the purchase price of any property purchased or to be purchased 
which Is to be defrayed in whole or in part out of the proceeds of the issue; 

(b) any preliminary expenses payable by the company and any com¬ 
mission so payable to any person in consideration of his agreeing to sub¬ 
scribe for or of his procuring or agreeing to procure subscriptions for any 
shares In the company; 
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(c) the repayment of any money borrowed by the company in respect 
of any of the foregoing matters, and 

(d) working capital 

(2A) The amount referred to in sub-section (1) as the amount stated 
In the prospectus shall be reckoned exclusively of any amount payable 
otherwise than in cash and is in this Act referred to as the minimum, 
subscription. 

(2B) All moneys received from applicants for shares shall be deposit¬ 
ed and kept in a scheduled bank as defined in the Reserve Bank of India 
Act, 1934, until returned in accordance with the provisions of sub-section 
(4) or until the certificate to commence business is obtained under section 
103. 

(20 In the event of any contravention of the provisions of sub¬ 
section (2B) every promoter, director or other person knowingly respon¬ 
sible for such contravention shall be liable to a fine not exceeding five 
hundred rupees. 

(3) The amount payable on application on each share shall not be 
less than five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the 
expiration of one hundred and eighty days after the first issue of the pros¬ 
pectus, all money received from applicants for shares shall be forthwith 
repaid to them without interest, and, if any such money is not so repaid 
within one hundred and ninety days after the issue oi the prospectus, 
the directors of the company shall be jointly and severally liable to repay 
that money with interest at the rate of seven per cent per annum from 
the expiration of the one hundred and ninetieth day; Provided that a 
director shall not be liable if he proves that the loss of the money was 
not due to any misconduct or negligence on his part 

(5) Any condition requiring or binding any applicant for shares to 
waive compliance with any requirement of this section shall be void. 

(0) This section, except sub-section (3) thereoi, shall not apply to 
any allotment of shares subsequent to the first allotment of shares offer¬ 
ed to the public for subscription. 

(7) In the case of the first allotment of share capital payable In cash 
of a company which does not issue any invitation to the public to subscribe 
for its shares, no allotment shall be made unless the minimum subscription 
(that is to say)— 

(a) the amount (if any) fixed by the memorandum or articles and 
flamed in the statement in lieu of prospectus as the minimum subscription 
upon which the directors may proceed to allotment; or 

(b) if no, amount is so fixed and named, the whole amount of the 
share capital other than that issued or agreed to be Issued as fully or 
partly paid up otherwise than in cash; 

has been subscribed and an amount not less than five per cent, of the 
nominal amount of each share payable in cash has been paid to and 
received by the company. 

(B) Sub-section (7) shall not apply to a private company or to a 
company which has allotted any shares or debentures before the com¬ 
mencement of this Act. p. 85 

162. Effect of irregular allotment (l) An allotment made by a 
company to an applicant in contravention of the provisions of section 
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88 or section 101 shall be voidable at the instance of the applicant within 
one month after the holding of the statutory meeting of the company 
and not later or in any case where the company is not required to hold 
a statutory meeting or where the allotment Is made after the holding of 
the statutory meeting within one month after the date of the allotment 
and not later, and shall be so voidable notwithstanding that the company 
is in course of being wound up. 

(2) If any director of a company knowingly contravenes or permits 
or authorises the cuntiavention of any of the provisions of section 9B or 
section 101 with respect to allotment, he shall be liable to compensate the 
company and the allottee respectively for any loss, damages or costs 
which the company or the allottee may have sustained or incurred thereby 
Provided that proceedings to recover any such loss, damages or costs shall 
not be (ommenced after the expiration of two years from the date of allot¬ 
ment P. 87 

103 Restrictions on commencement of business (1) A company shall 
not commence any business or exercise any boirowing powers unless— 

to) shares held subject to the payment of the whole amount thereof 
in cash have been allotted to an amount not less in the whole than the mi¬ 
nimum subscription, and 

(b) eveiy dnector ot the company has paid to the company on each 
of the shaies taken oi contracted to bo taken by him, and for which he is 
liable to pay in cash, a proportion equal to the proportion payable on app¬ 
lication and alluLmmt on the shares ottered foi public subscription or, in 
the r ase of a company which does not issue a prospectus inviting the pub¬ 
lic to subscribe lor its shares, on the shares payable in cash, and 

fc) there has been filed with the registrar a duly verified declara¬ 
tion by the secretary or one of the directors in the prescribed form, that 
the afoiesaid conditions have been complied with, and 

(d) In the case of a company which does not issue a prospectus in¬ 
viting the public to subscribe for its shares, there has been filed with the 
registrar a statement in lieu of prospectus 

(2) The registrar shall, on the filing of a duly verified declaration, 
in accordance with the provisions of this section certify that the com¬ 
pany is entitled to commence business, and that certificate shall be con¬ 
clusive evidence that the company is so entitled: 

Provided that, in the case of a company which does not Issue a pros¬ 
pectus Inviting the public to subscribe for its shares, the registrar shall 
not give such a certificate unless a statement in lieu of prospectus has 
been filed with him. 

(31 Any contract made by a company before the date at which it is 
entitled to commence* business shall be provisional only, and shall not be 
binding on the company until that date, and on that date It shall become 
binding. 

(4) Nothing In this section shall prevent the simultaneous offer for 
subscription or allotment of any shares and debentures or the receipt of 
any money payable on application for debentures, 

(5) If any company commences business or exercises borrowing 
powers in contravention of this section, every person who Is responsible 
for the contravention shall, without prejudice to any other liability, bo 
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liable to a fine not exceeding five hundred rupees lor every day during 
which the contravention continues 

(6) Nothing In this section shall apply to a private company or to 
a company xegistered before the commencement of this Act which does 
not Issue a piospertus inviting the public to subscribe ior its shares or, 
in so far a* its piovisions i elate to shaies, to a company limited by gua- 
lantee and not having a share capital P 47 

104 Return as to allotments (1) Whenever a company having a 
share capital makes any allotment of its shaies the company shall within 
one month thereafter,— 

(a) file with the legistiar a leturn of th( allotments stating the 
number and nominal amount of the shares comprised in the allotment* 
the names addresses and descriptions of the allottees and the amount 
(if any) paid or due and payable on each shaie and 

(b) in the case of shares allotted as fully oi partlj paid up othei- 
wise than in cash pioduce for the inspection and examination of the 
registiar a contiact in writing ronstitutmp the title oi the. allottee to 
the allotment togcthei with anv contract of sale or Toi scivice^ oi othei 
consideration m lcspcct oi which that allotnent was made uth con 
tracts being duly stamped and file vith the n n i tiai copies ceitlfied in 
the picscnbed manner oi ali such conti acts and a icturn si itm^ tht 
number and nominal amount of shares «*o allotted the extent to which 
they are to be treated as paid up and the c onsidei ation foi whirh they 
have been allotted 

(2) Whcie such a contract as above mentioned is not leduceel to 
writing the company shall within one month aitnr the allotment Jil< 
with the legistiar the piescnbcd paiticulais ot the contract slam] tcl 
with the same stamp duty as woild have been payable if the conliacl had 
been leduced to wntmp and thisc pnticulais shall be deemed to be an m 
strument within the meaning oi the Indian Stamp Act, 1899 and the regis 
trar may as a condition of filing the particulars icqune that the duty 
payable thereon he adjudicated under section 31 of that Act 

(2A) Ii the lcpistrai is satisfied that in the circumstances of anv 
particular case the penod of our month specified in sub-sections (1) and 
(2) for compliance luth the rcqunemcnts of tins section is inadequate, 
he may extend that penod as ae thinks fit and if he does so the provi 
sions of sub-sections (1) and 12) shall have effect in that particular case 
as If for the period of one month the extended peiiod allowed by th 
legistiar were substituted 

(3) Ii default is made in compljinp- with the requirements of this 
section every officei of the company who is knowingly a party to the 
default shall be liable to a fine not exceeding five hundred rupees for every 
day during which the default continues 

Provided that, in case of default in filing with the registrar within 
the time specified in sub-sections (1) and (2i any document required to 
be filed by this section the company or any person liable for the default, 
may apply to the Court for relief, and the Court, if satisfied that the 
omission to file the document was accidental or due to Inadvertence or 
that on other grounds it is just and equitable to grant relief, may make 
an order extending the time for the filing of the document for such a 
period as the Court may think proper 
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(4) Nothing in this section Bhall apply to the issue and allotment by 
a company of shares which under the pxovisions of Its articles were for¬ 
feited by non-payment of calls P. 98 

COMMISSIONS AND DISCOUNTS 

105. Power to pay certain commissions and prohibition of payment 
of all other commissions, discounts etc. (1) It shall be lawful lor a com¬ 
pany to pay a commission to any peison in consideiation of his subscrib¬ 
ing or agreeing 1o subscribe, whetliei absolutely oi conditionally for any 
shares m the company or piocunng or agreeing to proem e subscriptions, 
whether absolute or conditional, lor any shares in the company if the 
payment of the commission is authorised by the articles and the com¬ 
mission paid or agieed to be paid does not exceed the amount or rate 
so authorised and if the amount oi late per cent of the commission paid 
or agreed to be paid is - 

(a) m the case of shares offered to the public for subscription, dis¬ 
closed in the piospectus or 

(b) in the case ol shaies not offeied to the public for subscription 
disclosed in the statement m lieu of prospectus, oi in a statement in the 
prescribed team signed in like mannei as a statement in lieu of pros¬ 
pectus and filed with th£ registrai and wheie a circular or notice, not 
being a piospectus inviting subscuptlon for the shaies is issued, also 
disclosed in that ciiculai or notice 

<2) Save as afoic«*aId and save as piovided in section 105A, no com¬ 
pany shall apply any of its shaie^ oi capital money either directly or indi¬ 
rectly in pavment ol any commission, discount oi allowance to any person 
in consideration of his subscribing oi agreeing to subscribe whethei ab¬ 
solutely or conditionally foi any shaies oi the company, oi procuring oi 
agreeing to piocuie subscriptions whethei absolute oi conditional for any 
shaies in the company whethei the shares or money be so applied by 
being added to Ihc pun hase-mom y oi any piopeity acquired by the 
company or to the contiact price of any weak to be executed for the com¬ 
pany or the money be paid out of the nominal puichase-monej oi contract 
price, oi otherwise 

(3) Nothing in this section shall affect the power of any company 
to pay such brokerage as it has heietofoie been lawful ioi a company to 
pay, and a vendoi to promoter of, oi othei person who leceivc payment 
in money or shares fioin, a company shall have and shall be deemed 
always to have had powu to apply any part of the money or shares so 
received in payment oi any commission, the payment of which, if made 
directly by the company would have been legal under this section P. 89 

105A. Power to issue shares at a discount. (1) Subject to the pro¬ 
visions of this section, it shall be lawful for a company to issue at a dis¬ 
count shaies m the company of a class alieady Issued 

Provided that— 

(a) the issue of the shaies at a discount must be authorised by reso¬ 
lution passed m general meeting of the company and must be sanctioned 
by the Court, 

(b) the resolution muft specify the maximum rate of discount (not 
exceeding ten per cent in any case) at which shares arc to be issued, 

(c) not less *than one year must at the date of issue have elapsed 
since the date on which the company was entitled to commence business. 
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(d) the shares to be issued at a discount must be issued within six 
months after the date on which the issue Is sanctioned by the Court or 
within such extended time as the Court may allow. 

(2) Every prospectus relating to the issue of the shares and every 
balance-sheet issued by the company subsequently to the issue of the 
shares must contain particulars of the discount allowed on the issue of 
the shares or of so much of that discount as has not been written off at 
the date of the issue of the document in question. 

(3) If default is made in complying with sub-section (2) the com¬ 

pany and every officer of the company who is in delault shall be liable 
to a fine not exceeding fifty rupees. F. 89 

105B. Issue of redeemable preference shares. (1) Subject to the pro¬ 
visions of this section, a company limited by shares may, if so authorised 
by its articles, issue preference shares which are, or at the option of the 
company are to be, liable to be redeemed: 

Provided that— 

(a) no such shares shall be redeemed except out of profits of the 
company which would otherwise be available for dividend or out of the 
proceeds of a fresh issue of shares made for the purposes of the redemp¬ 
tion or out of sale proceeds of any property of *the company; 

(b) no such shares shall be redeemed unless they are fully paid, 

(c) where any such shares are redeemed otherwise than out of the 
proceeds of a fresh issue, there shall out oi profits which would otherwise 
have been available for dividend be transferred to a reserve fund, to be 
called “the capital redemption reserve fund," a sum equal to the amount 
applied m redeeming the shaies, and the provisions or this Act relating 
to the reduction of the share capital of a company shall, except as pro¬ 
vided in this section, apply as if the capital redemption reserve fund 
were paid-up share capital of the company; 

(d) where any such shares arc redeemed out of the proceeds of a 
fresh issue, the premium, if any, payable on redemption must have been 
provided for out of the profits of the company beiore the shares are re¬ 
deemed. 

(2) There shall be included in every balance-sheet of a company 
which has issued redeemable preference shares a statement specifying 
what part of the issued capital of the company consists of such shares 
and the date on oi before which those shares are, or arc to be, liable to 
be redeemed or, where no definite date is fixed for redemption, the period 
of notice to be given for redemption. 

If a company fails to comply with the provisions of this sub-section, 
the company and every officer of the company who is in default shall be 
liable to a fine not exceeding one thousand rupees 

(3) Subject to the provisions of this section, the redemption of pre¬ 
ference shares thereunder may be effected on such terms and In such 
manner as may be provided by the articles of the company. 

(4) Where in pursuance of this section a company has redeemed or 
Is about to redeem any preference shares, it shall have power to issue 
shares up to the nominal amount of the shares ^deemed or to be 
redeemed as if those shares had never been issued, and accordingly the 
share capital of the company shall not for the purpose of calculating the 
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fees payable under section 249 be deemed to be increased by the issue of 
shares in pursuance of this sub-section 

Provided that, where new shares are issued before the redemption of 
the old shares, the new shares shall not so far as relates to stamp duty 
be deemed to have been Issued in puisuance ot this sub-section unless the 
old shares are redeemed witliln one month aftei the issue of the new 
shares 

(5) Where new shaies have been issued in puisuance of the last 
foregoing sub-section, the capital redemption resetve fund may notwith¬ 
standing anything in this section be applied by the company up to an 
amount equal to the nominal amount of the shaies so issued in paying 
up unissued shares of the company to be issued to members of the company 
as fully paid bonus shares P. 77 

105C Further Issue of capital Where the duectors decide to in¬ 
crease the capital of the company by the issue of further shaies such 
shares shall be offered to the membens in propoition to the existing shares 
held by each member (lirespective of class) and such offer shall be made 
b> notice specifying the number ot shares to which the member is en¬ 
titled, and limiting a time within which the offei, li not accepled will 
be deemed to be declined, and after the expiration oi such time, or on 
receipt ol an intimation from the membei to whom such notice is given 
that he declines to accept the sinres offend, the directors may dispose of 
the same in such manner as they think most beneficial to the company 

• P 79 

106 Statement in balance-sheet as to commissions and discounts. 
Where a company has paid any sums by way of commission in respect 
of any shares oi debentures or allowed any sums by way of discount in 

respect of any debentures the total amount so paid or allowed oi so 

much thereof as has not been written off shall be stated in ever> balance- 
sheet of the company until the whole amount thereof has been written Off 

PAYMENT OF INTEREST OUT OF CAPITAL 

107. Power of company to pay interest out of capital in certain cases. 
Where any shares ot a company are issued for the purpose oi raising 
money to defray the expenses of the construction of any works oi build¬ 
ings or the provisions of any plan which cannot be made profftable for 
a lengthened period, the company may paj interest on so much of that 
share capital as is for the time being paid up for the period and subject 
to the conditions and restrictions in this section mentioned, and may 
charge the same to capital as part of the cost of construction of the work 
or building, or the piovlslon of plan 

Provided that— 

(1) no such payment shall be made unless the same is authorised by 
the articles or by special resolution,, 

(2) no such payment, whether authorised by the articles or by special 
resolution, shall be made without the previous sanction of the Central 
Government which sanction shall be conclusive evidence for the purposes 
of this section that the shares of the company, in respect of which such 
sanction is given, have been issued for a purpose specified in thi section; 
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(3) before sanctioning any such payment, the Central Government 
may, at the expense of the company, appoint a person to inciutre and 
report to the Central Government as to the circumstances of the case, and 
may, before making the appointment, require the company to give security 
for the payment of the costs of the Inquiry; 

(4) the payment shall be made only for such period as may be 
determined by the Central Government; and such period shall in no case 
extend beyond the close of the half-year next after the half-year during 
which the works or buildings have been actually completed or the plant 
provided; 

(5) the rate of interest shall in no case exceed four per cent, per 
annum or such lower rate as the Central Government may, by notifica¬ 
tion in the official Gazette, prescribe; 

(6) the payment of the interest shall not operate as a reduction oi 
the amount paid up on the shares In respect of which it is paid; 

(7) the accounts of the company shall show the share capital on 
which, and the rate at which, interest has been paid out of capital during 
the period to which the accounts relate; 

(8) nothing in this section shall affect any company to which the 

Indian Railway Companies Act, 1895; or the Indian Tramways Act, 1902, 
applies. P. 102 


CERTIFICATES OF SHARES, ETC. 

108. limitation of time for issue of certificates. (1) Every conypany 
shall, within three months alter the allotment oi any of its shares, 
debentures or debenture stock, and within three months after the registra¬ 
tion of the transfer of any such shares, debentures or debenture stock, 
complete and have ready lor delivery the certificates ot all shares, the 
debentures, and the certificate a of all debenture stock allotted or tians- 
ferred, unless the conditions of Issue of the shares, debentures or deben¬ 
ture stock otherwise provide. 

(2) If default is made in complying with the requirements of this 
section, the company, and every officer of the company who is knowingly 
a party to the default, shall be liable to a fine not exceeding fifty rupees 
for every day during which th< default continues. p. 90 

INFORMATION AS TO MORTGAGES, CHARGES, ETC. 

109. Certain mortgages and charges to be void if not registered. 
U) Every mortgage or charge created after the commencement of this 
Act by a company and being either— 

(a) a mortgage or charge for the purpose of securing any issue of 
c|ebenturcs; or 

(b) a mortgage or charge on uncalled share capital of the company; 
Dr 



(c) a mortgage or charge, on any immovable property wherever 
situate, or any interest therein; or 

(d) a mortgage or charge on any book debts of the company; or 

(e) a mortgage or a charge, not being a pledge on any movable pro¬ 
perty of the company except stock-in-trade; or 


(f) a floating charge on the undertaking or property of the com¬ 
pany; 
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shall so far as any security on the company's property or undertaking is 
thereby conferred, be void against the liquidator and any creditor of the 
company, unless the prescribed particulars of the mortgage or charge, 
together with the instrument (ii any) by which the mortgage or charge 
Is created or evidenced, or a copy thereof verified in the prescribed man¬ 
ner are filed with the registrar for registration m manner required by this 
Act within twenty-one days after the date oi its creation, but without 
prejudice to any c on tract or obligation for repayment of the money thereby 
secuied, and when a mortgage 01 charge becomes void under thu> section, 
the money secured thereby shall immediately become payable: 

Provided that— 

(1) in the case of a mortgage or charge created out of British India, 
comprising solely property situate outside British India, twenty-ona days 
after the date on which the instrument or copy could, in due course of 
post, and if despatched with due dcligence, have been received in British 
India shall be substituted for twenty-one days alter the date of the crea¬ 
tion of the mortgage or charge, as the time within which the particulars 
and instrument or copy are to be filed with the registrar; and 

(ii) where the mortgage or charge is created in British India but 
comprises property outside British India, the instrument creating or pur¬ 
porting to create the mortgage or charge or a copy thereof vended in the 
prescribed manner may be filed for registration notwithstanding that 
further pioceedings may be neccssaiy to make the mortgage or charge 
valid or olicctual according to the law of the country m which the property 
is situate; and 

(xii) where a negotiable instalment has been given to secure the 
payment of any book debts of a company, the deposit of the instrument 
for the purpose of securing an advance to the company shall not for the 
purposes of this section be treated as a mortgage or charge on those book 
debts; and 

(lv) the holding of debentures entitling the holder to a charge on 
immovable property she 1 ! not be deemed to be an interest m immovable 
property. 

(2) Where any mortgage or charge on any property of a company re¬ 
quired to be registered under this section has been so registered, any person 
acquiring such property or any part thereof, or any share or interest there¬ 
in, shall be deemed to have retire of the said mortgage or charge as from 
the date of such registration 

In this section 'British India’ does not include Burma or Aden, what¬ 
ever the date of the mortgage or charge In question. p. 117 

109A. Registration of charges on properties acquired subject to charge. 
(1) Where after the commencement of the Indian Companies (Am en dment) 
Act, 1936, a company registered in British India acquires any property 
which Is subject to a charge of any such kind as would, if it had been 
created by the company after the acquisition of the property, have been 
required to be registered under this Part the company shali cause the pre¬ 
scribed particulars of the charge, together with a copy (certified in the 
prescribed manner to be a correct copy) of the instrument, if any, by which 
the charge was created or is evidenced, to be delivered to the registrar for 
registration in manner required by this Act within twenty-one days after 
the date on which the acquisition is completed; 
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Provided that, If the property Is situate and the charge was created 
outside British India twenty-one days after the date on which the copy of 
the instrument could In due course of post, and if despatched with due 
diligence, have been received in British India shall be substituted for 
twenty-one days after the completion of the acquisition as the time within 
Which the particulars and the copy of the instrument are to be delivered 
to the registrar. 

(2) If default is made in complying with this section, the company 
and every officer of the company who is knowingly and wilfully In default 
shall be liable to a fine of five hundred rupees. P, 118 

110. Particulars in case of series of debentures entitling holders pari 
passu. Where a series of debentures containing, or giving by reference to 
any other instrument, any charge to the benefit of which the debenture- 
holders of that series are entitled pari passu is created by a company, It 
shall be sufficient for the purpose of section 109 if there are filed with the 
registrar within twenty-one days alter the execution of the deed contain¬ 
ing the charge or, if there is no such deed, alter the execution of any de¬ 
bentures of the senes, the following particulars: - 

(a) the total amount secured by the whole series, and 

(b) the dates of the resolutions authorising the issue of the series 
and the date of the covering deed (if any) by which the security is created 
or defined; and 

(c) a general description of the propeity charged; and 

(d) the names of the trustees (ii anyi for the debenture-holders: 
together with the depd or a copy thereof verified m the prescribed manner 
containing the charge, or if there is no such deed, one ol the debentures 
of the series, and the registrar shall, on payment ot Lhe prescribed fee, 
enter those particulars in the register; 

Provided that where more than one issue is made of debentures in the 
series, there shall be filed with the registrar for entry m the register parti¬ 
culars of the date and amount of each issue, but an omission to do this 
shall not affect the validity of the debenture issued. P. 118 

111. Particulars in case of commission, etc., on debentures. Where 
any commission, allowance or discount has been paid or made other di¬ 
rectly or indirectly by the company to any person in consideration of his 
subscribing or agreeing to subscribe, whether absolutely or conditionally 
for any debentures ol the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, lor any such debentures, 
the particulars required to be filed for registration under sections 109 and 
110 shall include particulars as to the amount or rate per cent of the com¬ 
mission, discount or allowance so paid or made, but an omission to do this 
shall not affect the validity of the debentures issued: 

Provided that the deposit of any debentures as security for any debt 
of the company shall not for the purposes of this provision be treated as 
the Issue of the debentures at a discount. p. H9 

112. Register of mortgages and charge. (1) The registrar shall keep, 
With respect to each company, a register in the prescribed form of all mort¬ 
gages And charges created by the company after the commencement of 
this Act and requiring registration under section 109, and shall, on pay¬ 
ment of the prescribed fee, enter in the register, with respect to every such 
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mortgage or charge, the date of creation, the amount secured by it, short 
particulars of the property mortgaged or charged, and the names of the 
mortgagees or persons entitled to the charge. 

12) After making the entry required by sub-section (1) the regis¬ 
trar shall return the instrument (if any) or the verified copy thereof, as 
the case may be, filed in accordance with the provisions of section 109 or 
section 110 to the person filing the same. 

(3) The register kept in pursuance of this section shall be open to 
Inspection by any person on payment of the prescribed fee, not exceeding 
one rupee for each inspection. p. 119 

113. Index to register of mortgages and charges. The registrar shall 

keep a chronological index, in the prescribed form and with the prescribed 
particulars, of the mortgages or charges registered with him under this 
Act. P. 120 

114. Certificate of registration. The registrar shall give a certificate 

under his hand of (he registration of any mortgage or charge registered 
in pursuance of section 109, stating the amount thereby secured, and the 
certificate shall be conclusive evidence that, the requirements ol sections 
109 to 112 as to registration have been complied with. P. 120 

115. Endorsement of certificate of registration on debenture or certi¬ 
ficate of debenture stock. The company shall cause a copy of every cer¬ 
tificate of registration, given under section 114, to be endorsed on every 
debenture or certificate of debenture stock which is issued by the com¬ 
pany, and the payment of which Is secured by the mortgage or charge so 
registered: 

Provided that nothing in this section shall be construed as requiring 
a company to cause a certificate of reg'stration of any mortgage or charge 
so given to be endorsed on any debenture or certificate of debenture stock 
which has been issued by Ihe company before the mortgage or charge was 
created. P. 120 

11C. Duty of company and right of interested party as regards regis¬ 
tration. (lj It shall be the ciuty ol the company to file with the regis¬ 
trar for registration the prescribed particulars of every mortgage or 
charge created by the company and of the issues of debentures of a series, 
requiring registration under section 109, but registration of any such 
mortgage or charge may be effected on the application of any person 
interested therein. 

(2) Where the registration Is effected on the application of some 
person other than the company, that person shall be entitled to recover 
from the company the amount of any fees properly paid by him to the 
registrar on the registration. 

(3) Whenever the terms or conditions or extent or operation of any 

mortgage or charge registered under this section are modified, it shall be 
the duty of the company to send to the registrar the particulars of such 
modification, and the provisions of this section as to registration of mort¬ 
gage or a charge shall apply to such modification of the mortgage or 
charge as aforesaid. P. 120 
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U1. Copy of instrument creating mortgage or charge to be Kept at 
registered office. Every company shall cause a copy of every Instrument 
creating any mortgage or charge requiring registration under section 109 
to be kept at the registered office ot the company Provided that, m the 
case of a series of uniform debentures, a copy of one such debenture shall 
be sufficient P. 121 

118. Registration of appointment ol receiver (1) If any person ob¬ 
tains an oi dei for the appointment of a icceiver of the property of a 
company, or appoints such a receiver under any powers contained in any 
Instrument, he shall, within fifteen days from the date of the order or 
of the appointment under the powers contained in the instrument file 
notice of the fact with the registiar and the registiar shall, on payment 
of the prescribed fee, enter the fact in flu legister of mortgages and 
charges 

(2) If any person makes default in complying with the requirements 
of this section, he shall be liable to a fine not exceedin'' iiity lupus lor 
every day during which the default continues p 121 

119. Filing of accounts of receivers. (1) Every leceivei of the pro¬ 

perty of a company who has been appointed under the powers contained 
in any instrument, and who has taktn possession hall oncp m every 
half-year while he remains in possession and also on (casmp to act as 
receiver, file with the registiar an abstract in the piescnbtd loim ol his 
receipts and payments dunng the ptriod to which the abstract relates, 
and shall, also, on ceasing to act as Keener file with the npi&lj.ii notice 
to that effect and the registrai shall enter the notice in the registei ot 
mortgages and charges P. 121 

(2) Where a receiver oi Lie property of a company has been ap¬ 
pointed, every invoice, older for good* ni business letter issued by or on 
behalf of the company, oi the leceivei of the company being j document 
on or in which the name ol the company appeals shall contain a state¬ 
ment that a leceiver has been appointed 

(3) If default is made in complying with the leqmrcments ol this 

section, the company and every director, managei, managing agent secre¬ 
tary or other officer ol the company and every receivei who knowingly 
and wilfully authorises or permits the default shall be liable to a fine not 
exceeding two hundred rupees P 121 

120. Rectification of register of mortgages. (1) The Court, on be¬ 
ing satisfied that the omission to registei a mortgage oi charge within 
the time required by section 109, oi that the omission or mis-statement 
of any particular with respect to any such mortgage or charge or the 
omission to give Intimation to the registrar of the payment or satisfac¬ 
tion of a debt for which a charge or mortgage was created was accidental, 
or due to inadvcitence or to some othei sufficient cause, or is not of a 
nature to prejudice the position of creditors or share-holders of the com¬ 
pany, or that on other grounds it is just and equitable to grant relief, 
may, on the application of the company or any person interested and on 
such terms and conditions as seem to the Court just and expedient, order 
that the time for registration be extended or, as the case may be, that 
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the omission or mis-statement be rectified, and may make such order 
as to the costs of the application as It thinks fit 

(2) Where the Court extends the time for the registration of a 
mortgage or charge, the order shall not preiudicc any rights acquired in 
respect of the piopcrty concerned prior to the time the mortgage or 
charge is actually registered P. 120 

121. Registration or satisfaction of mortgages and charges < 1 > It 
shall be the duty of the company to give intimation to the registrar of 
the payment or satisfaction of any charge or mortgage created by the 
company and lequinng icmstialion undei section 109 within twenty-one 
days from Lhe date of the payment or satisfaction thereof 

(2) The registiar shall on receipt of such intimation cause a notice 
to be sent to the mortpaeen calling upon him to show cause, within a 
time mot exceeding fourteen days^ to be fixpd by such notice, why the 
payment or satisfaction of the chaige oi mortgage should not be recorded 

f3) The legistiar shall if no cause is shown, order that a memo¬ 
randum of satisfaction be entered on the icgistei and shall if required 
furnish tlm company with a copy thereof 

(4) Wheic cause is shown the repistiar shall record a note to that 
oflect in the register and shah inform the company that he has done so. 
of the copies or registei P. 121 

12*2. Penalties. ill If any company makes delault In filing with 
the rcgistiai lor registration the particulars- 

of any mortgaee or chaise created by the company, or 

ibi ul the payment oi satisfaction of a debt in respect of which a 
moiigagc oi chaige lias been registeicd undri section 109 or section 109A, 
or 

(c) oi the issues of debentures of a scries, 
ioquinng registration with the legistiai under the foiegoine provisions 
of this Act, then, unless the registiation has been effected cm the appli¬ 
cation of some other person, the company, and every officer ot the com¬ 
pany or other prison who is knowingly a party to the default, shall on 
conviction be liable to a fine not exceeding five hundred rupees for every 
day during which the default continues 

(2) Subject as aforesaid, it any company makes default in comply 
lug with any of the requirements ot this Act as to the registration with 
the registrar of any mortgage oi charge created by the company, the 
company, and every officer oi the rompany, who knowingly and wilfully 
authorises or permits the default shall, without prejudice to any other 
liability, be liable on conviction to a fine not exceeding one thousand 
rupees 

(3) If any person knowmgly and wilfully authorises or permits the 
delivery of any debenture or certificate of debenture stock requiring re¬ 
gistration with the registrar under the foregoing provisions of this Act 
without a copy of the certificate of registration being endorsed upon it, 
he shall, without prejudice to any other liability, be liable on conviction 
to a fine not exceeding one thousand rupees. 

123. Company’s register of mortgages, (l) Every company shall keep 
a register of mortgages and enter therein all mortgages and charges spe- 
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cifically affecting property of the company and all floating chargee on 
the undertaking oi on any property ol the company, giving in each case 
a short description of the property mortgaged 01 charged, the amount of 
the mortgage or charge and (except in the case of securities to bearer) 
the names of the mortgagees or persons entitled thereto 

(2) If any director, manager or other officer of the company know¬ 
ingly and wilfully authorises or permits the omission of any entry re¬ 
quired 1o be made in pursuance of this section, he shall be liable to a 
fine not exceeding five hundred rupees P. 121 

124. Right to inspect copies of instruments creating mortgages and 
charges and company’s legister of mortgages (1) The copies kept at the 
registered office of the company in pursuance of sution 117 of instru¬ 
ments creating any moitgage or charge rcquinng i< gistration undu this 
Act with the legistrar, and the register of mortgages kept m puisuance 
of section 123, shall be open at all reasonable times to tin inspection of 
any creditor or member of the company without fee and the legister of 
mortgages shall also be open to the inspection oi any othn pewm on 
payment of such fee, not exceeding one rupee for each inspection as llie 
company may prescribe 

(2) If inspection oi the said copies of legister is lefused the com¬ 
pany shall be liable io a line not exceeding fifty nipcc*- jiud a fuithu hue 
not exceeding twenty lupees for every day dunng whirh the reiusaJ (on 
tinues, and every officer of the company who knowingly authorises or 
permits the refusal shall Incui the like penalty and m addition to tht 
above penalty, the Court may by order compel an immediate inspection 
of the copies or register P 121 

125. Right to inspect the rrgistci of debenture holders and to have 
copies of trust deed. (1) Lvery rigistei of holders of debentures of a com¬ 
pany shall except when closed in accordance with the articles during 
such period or periods (not exceeding in the whole thiity days in any 
year) as may be specified in the aitides, be open to the inspection of 
the registered holder of any such debentures and of any holder of shares 
in the company but subject to such reasonable restrictions as the com¬ 
pany may in general meeting impose so that at least two houis in each 
day are appointed for inspection, and every such holder may require a 
copy of the register or any part thereof on payment of six annas for 
every one hundred words or fractional part thereof required to be copied 

(2) A copy of any trust-deed for securing any issue of debentures 
shall be forwarded to every holder of any such debentures at his request 
on payment in the case or a printed trust-deed of the sum of one rupee 
or such less sum as may be prescribed by the company, or, where the 
ti u&t-deed has not been printed, on payment of six annas loi every one 
hundred words or fractional part thereof required to be copied 

(3) If inspection is refused, or a copy is refused or not forwarded, 
the company shall be liable to a fine not exceeding fifty rupees, and to 
a fuither fine not exceeding twenty rupees for every day during which 
the refusal continues, and every officer of the company who knowingly 
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authorises or permits the refusal, shall incur the like penalty, and the 
Court may be order compel an Immediate inspection of the register, p. 121 

DEBENTURES AND FLOATING CHARGES 

126. Perpetual debentures. A condition contained in any debentures 

or in any deed for securing any debentures, whether issued or executed 
before or after the passing of this Act, shall not be invalid by reason only 
that thereby the debentures are made irredeemable or redeemable only 
on the happening of a contingency however remote, or on the expiration 
of a period however long. P. 109 

127. Potwer to reissue redeemed debentures in certain cases. (D 
Where either before or after the commencement of this Act a company 
has redeemed any debentures previously issued. the company, unless the 
articles or the conditions of issue expressly otherwise provide or unless 
the debentures have been redeemed in pursuance of any obligation on 
the company so (o do (not being an obligation enforceable only by the 
person to whom the redeemed debentures were issued or his assigns), 
shall have power, and shall be deemed always to have had power, to keep 
the debentures alive for the purposes oi re-issue, and where a company 
has purported to exercise such a power the company shall have power, 
and shall bo deemed always to have had power, to re-issue the deben¬ 
tures either by re-issuing the same debentures or by issuing other deben¬ 
tures in their place and upon such re-issue the person entitled to the 
debentures shall have, and shall be deemed always to have had, the same 
rights and pnonties as if the debentures had not previously been Issued. 

( 2 ) Where with the object of keeping debentures alive for the pur¬ 
pose of re-issue they have, either before or alter the commencement of 
this Act, been transferred to a nominee of the company, a transfer from 
that nominee shall be deemed to be a re-issue ior the purposes of this 
section. 

(3) Where a company has, either before or after the commence¬ 
ment of this Act, deposited any of Its debentures to secure advances from 
time to time on current account or otherwise, the debentures shall not 
be deemed to have been redeemed by reason only of the account of the 
company having ceased to be in debit whilst the debentures remained so 
deposited. 

(4) The re-issue of a debenture or the issue of another debenture in 
its place under the power by this section given to or deemed to have been 
possessed by, a company, whether the re-issue or issue was made before 
or after the commencement of this Act, shall be treated as the issue of a 
new debenture for the purposes of stamp-duty, but it shall not be so 
treated for the purposes of any provision limiting the amount or number 
of debentures to be Issued: 

Provided that any person lending money on the security of a deben¬ 
ture re-issued under this section which appears to be duly stamped may 
give the debenture In evidence In any proceedings for enforcing his se¬ 
curity without payment of the stamp-duty or any penalty in respect 
thereof, unless he had notice or, but for his negligence, might hare dkh 
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covered, that the debenture was not duly stamped, but In any such case 
the company shall be liable to pay the proper stamp-duty and penalty. 

(5) Nothing In this section shall prejudice— 

(a) the operation of any decree or order of a Court of competent 
jurisdiction pronounced or made before the twenty-fifth day of February 
1910, as between the parties to the proceedings in which the decree or 
order was made, and any appeal from any such decree or order shall be 
decided as if this Act had not been passed; or 

<b) any power to Issue debentures m the place of any debentures 
paid off or otherwise satisfied or extinguished, reserved to a company by 
its debentures or the securities for the same. p. no 

128. Specific performance of contract to subscribe for debentures. A 
contract with a company to take up and pay tor any cubentuies of the 
company may he enforced by a decree for specific* performance. p. lio 

129. Payments of certain debts out of assets subject to fioaling charge 
In priority to claims under the charge. ( 1 ) Wheic either a jeceivcr is 
appointed oil behalf of the holders of any debentures of a company secured 
by a floating charge, or possession is taken by or on behalf ol those deben¬ 
ture-holders of any properly comprised m or sublet to the charge, then, 
if the company is not at the time in course of being wound up, the debts 
which in every winding up are under the provisions ol Part V re] a ting to 
preferential payments to be paid in prionty to all other debts, shall bo 
paid forthwith out ol any assets coming to the hands of the receiver or 
other person taking possession as aforesaid in priority to any claim lor 
principal or interest In respect oi the debenLures. 

(2) The periods of time mentioned in the said provisions of Part V 
shall bo reckoned from the date of the appointment of the receiver or 
of possession being taken as aforesaid, as the cast* may be 

(3) Any payments made under this section shall be recouped, as far 

as may be, out of the assets of the company available for payment of 
general creditors P, 115 


STATEMENTS, BOOKS AND ACCOUNTS 

130. Boohs to be kept by company and penalty for not keeping pro¬ 
per books. ( 1 ) Every company shall cause to be kept proper books of 
account with respect to— 

(a) all sums of money received and expended by the rompany and 
the matters in respect of which the receipt and expenditure takes place; 

(b) all sales and purchases of goods by the company; 

tc) the assets and liabilities of the company; 

( 2 ) The books of account shall be kept at the registered office of 
the company or at such other place as the directors think fit, and shall 
be open to inspection by the directors during business hours. 

(3) Where a company has a branch office, the company shall be 
deemed to have complied with the provisions of sub-section ( 1 ) and sub- 
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section (2i if proper books of account relating to the transactions effected 
at the branch office arc kept at the branch office and proper summarised 
returns, made up to dates at intervals of not more than two months, are 
sent by the branch office to the registered office of the company or other 
place referred to in sub-section (2) 

(4) In the case of a company managed by a managing agent, the 
managing agent, or where the managing agent is a firm or company, the 
partner or director ol such firm or company and m any other case the 
director or directors who have knowingly by their act or omission been 
the cause of any default by the company in complying with the require¬ 
ments of this section, shall in respect oi such offence be liable to a fine 
not exceeding one thousand rupees F. 147 

131. Annual balance-sheet, il) The directors of every company shall 
at some date not later than eighteen months after the incoiporation of 
the company and subsequently once at least in eveiy calendar year lay 
before the company m gcneial meeting a balance-sheet and profit and loss 
account or m the case ol a company not trading for profit an income and 
expcndituie account for tlic period, m the case of the first account since 
the incorpora 1 ion of the company and in any otlici case since the preced¬ 
ing arcount, made up to a date not earliei than the date of the meeting by 
moic than nine months or m the case oi a company carrying on business 
or having interests outside British India by more than twel\c months: 

Provided that the legistiai may loi anv special leason extend the 
period by a period not exceeding thiee months 

12 ) The balance-sheet and the profit and loss account or income 
and expenditure account shall be audited by the auditor of the company 
as hei filial ter provided, and the auditor’s report shall be attached thereto, 
or there shall be inserted at the toot theieof a reference to the report, 
and the report shall be read before the company in general meeting and 
shall be open to inspection by any member of the company 

(3) Every company other than a private company shall send a copy 
of such balance-sheet and profit and loss account or income and expendi¬ 
ture account so audited together with a copy of the auditor’s report to 
the registered address of every member of the company at least fourteen 
days before the meeting at which it is to be laid before the members of 
the company, and shall deposit a copy at the registered office of the com¬ 
pany for the inspection of the members of the company during a period 
of at least fourteen days before that meeting P. 147 

131A. Director’s Report. (1) The directors shall make out and attach 
to every balance-sheet a report with respect to the state of the company's 
affairs, the amount if any which they recommend should be paid by way 
of dividend and the amount, if any which they propose to carry to the 
Reserve Fund, General Reserve or Reserve Account shown specifically on 
the balance-sheet or to a Reserve Fund, General Reserve or Reserve Ac¬ 
count to be shown specifically in a subsequent balance-sheet. 

(2) The report referred to in sub-section (1) may be signed by the 
chairman of the directors on behalf of the directors if authorised m that 
behalf by the directors. 

LX.Lw—ID 
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(S) The provisions of sub-section (4) of section 130 shall apply to 
any parson being a director who is knowingly and wilfully guilty of a 
default In complying with this section F. 147 

133. Contents of balance-sheet. (1) The balance-sheet shall contain 
a summary of the property and assets and of the capital and liabilities of 
the company in accordance with the requirements indicated by the items 
contained in the form marked F in the Third Schedule giving such parti¬ 
culars as will disclose the general nature of those liabilities and assets and 
how the value of the fixed assets has been arrived at 

(2) The balance-sheet shall be in the form marked F in the Third 
Schedule or as near thereto as circumstances admit 

(3) The piofit and loss account shall include particular showing the 
total of the amount paid whether as ices, peicentages or otherwise to the 
managing agent, if any, and the directors respectively as remuneration 
for their services and, where a special resolution passed by the member 
of the company so requires, to the managei, and the total of the amount 
written off for depreciation It any director of the company is by virtue 
of the nomination, whether duect or mdnect, ol the company, a direct oi 
of any other company, any lemuneration or other emoluments received 
by him for his own use, whether as a directoi of, or otherwise m connec¬ 
tion with the management ot that other company, shall be shown in a 
note at the fool of the account or in a statement attached thereto P. 148 

132A. Balance-sheet to include particulars as to subsidiary com¬ 
panies. (1) Where a company in this Act referred to as the holding com¬ 
pany, holds shares, either duectly oi through a nominee, in a subsidiary 
company or in two or more subsidiary companies there shall be annexed 
to the balance-sheet of the holding company the last audited balance- 
sheet, profit and loss account and auditors’ repoit of the subsidiary com¬ 
pany or companies, and a statement signed by the peisons by whom, in 
pursuance of section 133, the balance-sheet of the holding company is 
signed stating how the profits and losses of the subsidiary company, or, 
where there are two or more subsidiary companies, the aggregate profits 
and losses of those companies, have been dealt in or for the purposes of 
the accounts of the holding company and in particular how and to what 
extent 

(a) provision has been made tor the losses of a subsidiary company 
either in the accounts of that company or of the holding company or of 
both, and 

(b) losses of a subsidiary company have been taken Into account by 
the directors of the holding company in arriving at the profits and losses 
of the company as disclosed in its accounts 

Provided that it shall not be necessary to specify in any such state¬ 
ment the actual amount of the profits or losses of any subsidiary com¬ 
pany or the actual amount of any part of any such profits or losses which 
has been dealt with in any particular manner* 

Provided further that for the purposes of this section an investment 
company, that is to say, a company whose principal business is the acquisi¬ 
tion and holding of shares, stocks, debentures or other securities, shall not 
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be deemed to be a holding company by reason only that part ox its assets 
consist In 51 per cent or more of the shares of another company. 

(2) If, in the case of a subsidiary company, the auditors' report on 
the balance-sheet of the company does not state without qualification 
that the auditors have obtained all the information and explanations they 
have required and that the balance-sheet is properly drawn up so as to 
exhibit a true and correct view of the state of the company’s affairs 
according to the b*st of their information and the explanations given to 
them and as shown by the books of the company, the statement, which is 
to be annexed as aloresald to the balance-sheet of the holding company, 
shall contain particulars of the manner In which the report is qualified. 

(31 For the purposes of this section the profits or losses of a subsi¬ 
diary company mean the profits or losses shown in any accounts of the 
.subMdiiiry company made up to a date within the period to which the 
accounts of the holding company relate, or. if there are no such accounts 
of the subsidiary company available at the time when the accounts of the 
holding company are made up, the profits or losses shown in the last pre¬ 
vious accounts ol the subsidiary company which became available within 
that period. 

(4) It for any leason the directors of the holding company are unable 
to obtain such mlormatlon as is necessary for the preparation of the 
statement alore&aid, the directors who sign the balance-sheet shall so 
report in writing and their report shall be annexed to the balance-sheet 
m lieu of the statement. 

f5» The holding company may by resolution authorise representa¬ 
tives named m the resolution to inspect the books of account kept in 
accordance with section 130 by any subsidiary company and on .such reso¬ 
lution being passed those books of account shall be open to inspection by 
those representatives at any time during business hours. 

(6) The right conferred by section 138 upon members of a company 
may be exercised in respect of any subsidiary company by members of 
the holding company as If they were members of that subsidiary company. 

F. 148 

133. Authentication of Balance-sheet, (l) Save as provided by sub¬ 
section (2) the balance-sheet and profit and loss account or income and 
expenditure account shall— 

ii> in the case of a banking company, be signed by the manager or 
managing agent (if any) and, where there are more than three directors 
of the company, by at least three of those directors, and where there are 
not moie than three directors, by all the directors; 

(ii) in the ca*se of any other company, be signed by two directors or, 
when there are less than two directors, by the sole director and by the 
manager or managing agent (if any) of the company 

(2) When the total number of directors of the company for the time 
being in British India is less than the number of directors whose signatures 
are required by sub-section (1), then the balance-sheet and profit and lass 
account or Income and expenditure account shall be signed by all the 
directors for the time being in British India, or, if there is only one direc¬ 
tor for the time being In British India, by such director, but In such a case 
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there shall be subjoined to the balance-sheet and profit and loss account 
or Income and expenditure account a statement signed by such directors 
or director explaining the reason for non-compliance with the provisions 
of sub-section (l>. 

(3) if any default is made in laying before the company or in issuing 
a balance-sheet and profit and loss account or income and expenditure 
account as required by section 131 or if any balance-sheet and profit and 
loss account or income and expenditure account is issued, circulated or 
published which does not comply with the requirements laid down by and 
under section 131, section 132, section 132A and this section, the company 
and every officer of the company who is knowingly and wilfully a party to 
the default shall be punishable with fine which may extend to five 
hundred rupees. P. 149 

134. Copy of balance-sheet to be forwarded to the registrar. (1) 
After the balance-sheet and profit and loss account or the income and 
expenditure account as the case may be have been laid before the com¬ 
pany at the general meeting three copies thereof signed by the manager 
or secretary of the company shall be filed with the registrar at the same 
time as the copy of the annual list of members and summary prepared in 
accordance with the requirements of section 32. 

(2) If the general meeting before which a balance-sheet is laid does 
not adopt the balance-sheet, a statement of that fact and of the reasons 
therefor shall be annexed to the balance-sheet and to the copies thereof 
required to be filed with the registrar. 

(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the requirements 

of this section, the company and every officer of the company who know¬ 
ingly and wilfully authorises or permits the default shall be liable to the 
like penalty as is provided by section 32 for a default in complying with 
the provisions of that section. P. 150 

135. Right of member of company to copies of the balance-sheet and 
the auditor’s report. Save as otherwise provided in this Act, any member 
of a company shall be entitled to be furnished with copies of the balance- 
sheet and the profit and loss account or the Income and expenditure 
account and the auditor's report at a charge not exceeding six annas for 
every hundred words or fractional part thereof. 

STATEMENT TO BE PUBLISHED BY BANKING AND CERTAIN 
OTHER COMPANIES 

136. Certain companies to publish statement in schedule. (1) Every 
company being a limited banking company or an insurance company or 
a deposit, provident or benefit society shall, before It commences business, 
and also on the first Monday in February and the first Monday in August 
in every year during which it carries on business, make a statement in the 
form marked G in the Third Schedule, or as near thereto as circumstances 
will admit. 

(2) A copy of the statement together with a copy of the last audited 
balance-sheet laid before the members of the company shall be displayed 
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and, until the display of the next following statement, kept displayed In 
a conspicuous place in the registered office of the company, and in every 
branch office or place where the business of the company is carried on. 

(3) Every member and every creditor of the company shall be en¬ 
titled to a copy of the statement on payment of a sum not exceeding eight 
annas. 

(4) If a company makes default In complying with the reulrements 
of this section, it shall be liable to a fine not exceeding fifty rupees for 
every day during which the default continues; and every officer ol the 
company who knowingly and wilfully authoiises or permits (he default 
shall be liable to the like penalty. 

(5) This section shall not apply to a lile assurance company or pro¬ 

vident Insurance society to which the provisions ol the Indian Life Assur¬ 
ance Companies Act, 1912, or of the Provident Insurance Societies Act, 
1912, as the case may be, as to the annual statements to be made by such 
company or society, apply with or without modifications, if the company 
or society complies with those provisions. P. 150 

INVESTIGATION BY THE REGISTRAR 

137. Power of registrar to call for information or explanation. (1) 
Where the registrar, on perusal of any document which a company is 
required to submit to him under the provisions of this Act, is of opinion that 
any information or explanation is necessary in order that such document 
may afford full particulars of the matter to which It purports to relate, 
he may, by a written order, call on the company submitting the document 
to furnish in writing such information or explanation within such time 
as he may specify in his order. 

(2) On the receipt of an order under sub-section (1), it shall be the 
duty of all persons who are or have been officers of the company to furnish 
such information or explanation to the best of their power. 

(3j If any such person refuses or neglects to furnish any such inform¬ 
ation or explanation, he shall be liable to a fine not exceeding fifty rupees 
in respect of each offence, and the Court may on the application of the 
registrar and upon notice to the company make an order on the company 
for production of such documents as in its opinion may reasonably be re¬ 
quired by the registrar for his Investigation and allow the registrar inspec¬ 
tion thereof on such terms and conditions as it thinks fit. 

(4) On receipt of such information or explanation the registrar may 
annex the same to the original document submitted to him; and any addi¬ 
tional document so annexed by the registrar shall be subject to the like 
provisions as to Inspection and the taking of copies as the original docu¬ 
ment is subject. 

(5) If such information or explanation is not furnished within the 
specified time, or if after perusal of such information or explantion the 
registrar is of opinion that the document in question discloses an unsatis¬ 
factory state of affairs, or that it does not disclose a full and fair state¬ 
ment of the matters to which it purports to relate, the registrar 
report in writing the circumstances of the case to the Central Government. 
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(9) If ifcdfc 'represented to the registrar In materials placed before 
him by an contributory or creditor that the business of a company is 
carried on in fraud of its creditors or in fraud of persons dealing with 
the company or for a fraudulent purpose, he may after giving the com¬ 
pany an opportunity of being heard by written order call on the company 
for information or explanation on matters specified in the order within 
such time as he may specify in the order and the provisions of sub-sections 
12), (3) and (5) of this section shall apply to such order. If upon investi¬ 
gation the registrar Is satisfied that any representation on which he has 
taken action under this sub-section is frivolous or vexatious, he shall dis¬ 
close the identity of the Informant to the company. 

(7) The provisions of this section shall apply mutatis mutandis to 
documents which a liquidator is required to file under this Act P. 150 

INSPECTION AND AUDIT 

138. Investigation of affairs of company by inspectors. Tlir Central 
Government may appoint one or more competent inspectors to mvestipate 
the affairs of any company and to report thereon in such manner as the 
Central Government may direct— 

il) in the case of a banking company having a share capital, on the 
application of members holding not less than one-fifth of the shares 
issued; 

fll) in the case of any other company having a share capital, on the 
application of members holding not less than one-tenth of the shares 
Issued; 

(lii) in the case of a company not having a share capital, on the 
application of not less than one-fifth In number of the persons on the 
company’s register of members; 

(iv) in the case oi any company, on a report by the registrar under 
section 137, sub-section (5) P. 151 

139. Application for inspection to be supported by evidence. An 
application by members of the company under section 138 shall be sup¬ 
ported by such evidence as the Central Government may require for the 
purpose of showing that the applicants have good reason for, and are not 
actuated by malicious motives in, requiring the Investigation; and the 
Central Government may, before appointing an inspector, require the 
applicants to give security for payment of the costs of the inquiry. P. 151 

140. Inspection of books and examination of officers. (1) It shall be 
the duty of all persons who are or have been officers of the company to 
produce to the inspectors all books and documents in their custody of 
power relating to the company. 

(2) An Inspector may examine on oath any such person in relation 
to Its business, and may administer an oath accordingly. 

(3) If any person refuses to produce any book or document which 

under this section it is his duty to produce, or to answer any question 
relating to the affairs of the company, he shall be liable to a fine not ex¬ 
ceeding fifty rupees in respect of each offence. p. m 
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141. Results of examination how dealt with. (1; On the conclusion 
of the investigation, the inspectors shall report their opinion to the Cen¬ 
tral Government, and a copy of the report shall be forwarded by the 
Central Government to the registrar and another copy to the registered 
office of the company, and a further copy shall, at the request of the appli¬ 
cants for the investigation, be delivered to them 

(2) The repoit shall oe written ox printed, as the Central Govern* 
ment directs 

(3) All expenses of, and incidental to, the investigation shall be 
defrayed by the applicants unless the Central Government directs the same 
to be paid by the company which the Central Government Is hereby 
authorised to do: 

Provided that the expenses of and incidental to an investigation held 
in pursuance of clause dv) of section 138 shall be paid out of the assets 
of the company and shall be recoverable as an arreai oi land-revenue 

(4) The registiar shall keep the copy of the report sent to him with 

the records ol the company in his custody p. 151 

141A. Institution of prosecutions. (1) 11 from any leportmade under 
section 138 it appeals to the Central Government that any person has 
been guilty ol anv offence m i elation to the company for which he Is 
criminally liable the Ccntial Government shall reler the matter to the 
Advocate General oi the Public Piosecutoi 

(21 If the offlcei to whom the matter is referred considers that the 
case is one in which a piosecution ought to be instituted, he shall causa 
proceedings to be msti .uted, and it shall be the duty of all officers and 
agents of the company, past and piesent fothei than the accused in the 
proceedings), to give to him all assistance in connection with the pro¬ 
secution which they aie reasonably able to give 

(3) For the purposes oi sub-section (2), the expression “agents” in 
relation to a company shall be deemed to include the bankers and legal 
advisers of the company and any persons employed by the company as 
auditors, whethei tho^c peisons aie or are not officers of the company 

(4) Any director, manage or othei officer of the company convict¬ 
ed as the result of a prosecution initiated under this section shall not 
without the leave oi the Court be a director of or in any way whether 
directly or mduectly be concerned in or take part in the management of a 
company for a period oi five years fiom the date of such conviction 

P. 151 

142. Power of company to appoint inspectors. (1) A company may 
by special resolution appoint Inspectors to Investigate its affairs 

(2) Inspectors so appointed shall have the same powers and duties 
as Inspectors appointed by the Central Government, except that, Instead 
of reporting to the Central Government, they shall report In such manner 
and to such persons as the company in general meeting may direct 

(3) All persons who are or have been officers of the company shall 
incur the like penalties in case of refusal to produce any book or docu~ 
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ment required to be produced to inspectors so appointed, or to answer 
any question, as they would have Incurred if the inspectors had been ap* 
pointed by the Central Government. P. 182 

143. Report of inspectors to be evidence. A copy of the report oi any 

inspectors appointed under this Act, authenticated by the seal of the 
company whose affairs they have investigated, shall be admissible in any 
legal proceeding as evidence of the opinion of the inspectors in relation 
to any matter contained in the report. P. 152 

144. Qualifications and appointment of auditors. (1) No person shall 
be appointed or act as an auditor of any company other than a private 
company not being the subsidiary company of a public company unless 
he holds a certificate from the Central Government entitling him to act 
as an auditor of companies: 

Provided that a firm whereof all the partners practising in India hold 
such certificates may be appointed by its firm-name to be auditor of a 
company, and may act in its firm-name 

(2) The Central Government may, by notification in the official 
Gazette and after previous publication make rules piovidmt* for the 
grant, renewal or cancellation of such certificate und prescribing toncli 
lions and restrictions for such grant, ienewal or cancellation 

Provided that nothing contained in such rules shall pieclude any per¬ 
son from being granted a certificate merely by icason that he does not 
practise as a public accountant 

(2A) In particular, and without prejudice tu the generality ol the 
foregoing power such rules may— 

(a) provide for the maintenance of a Register oi Accountants en¬ 
titled to apply for such certificates, 

(b) prescribe the qualifications lor enrolment on the Registci and the 
fees therefor; 

(c) provide for the examination of candidates for enrolment, and 
prescribe the fees to be paid by examinees; 

(d) prescribe the circumstances in which the name of any person may 
be removed from or lestored to the Register, 

(e) provide for the establishment ,constitution and procedure of an 
Indian Accountancy Board, consisting of persons representing the inte¬ 
rests principally affected or having special knowledge of accountancy in 
India, to advise it on all matters of administration relating to account¬ 
ancy, and to assist it in maintaining the standards of qualification and 
conduct of persons enrolled on the Register; and 

(f) provide for the establishment, constitution and procedue of local 
accountancy boards at such centres as the Central Government may select, 
to advise it and the Indian Accountancy Board on any matter that may 
be referred to them. 

(2B) The holder of a certificate granted under this section shall be 
entitled to be appointed and act as an auditor of companies throughout 
British India. 

(31 Every company shall at each annual general meeting appoint an 
auditor or auditors to hold office until the next annual genera] meeting. 
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(4) If an appointment of an auditor is not made at an annual general 
meeting, the Central Government may, on the application of any member 
of the company, appoint an auditor of the company for the current year, 
and fix the remuneration to be paid to him by the company for his services. 

(5) The following persons: that is to say, 

(1) a director or officer of the company; and 

(il) a partner of such director or officer; and 

(ill) in the case of a company other than a private company, not 
being the subsidiary company ol a public company any person in the em¬ 
ployment of such director or officer, and 

(iv) any person Indebted to the company 
shall not be appointed auditors of the company and If any person after 
being appointed auditor becomes Indebted to the company his appoint¬ 
ment shall thereupon be terminated. 

(6) A person, other than a retiring auditor, shall not be capable of 
being appointed auditor at an annual general meeting unless notice of 
an intention to nominate that person to the office of auditor has been 
given by a member of the company to the company not less than lour- 
teen days before such annual general meeting, and the company shall 
send a copy of any such notice to the retiring auditor, and shall give 
notice thereof to its members either by advertisement or in any other 
mode allowed by the articles not less than seven days before the annual 
general meeting: 

Provided that, if alter notice of the intention to nominate an audi¬ 
tor hah been given to the company, an annual general meeting is called 
for a date fourteen days or less after the notice has been given, the re¬ 
quirements of this section as to time in respect of such a notice shall be 
deemed to have been satisfied, and the notice to be sent or given by the 
company may, Instead of being sent or given within the time required by 
this section, be sent or given at the same time as the notice of the annual 
general meeting. 

(7) The first auditors of the company may be appointed by the 
directors before the statutory meeting, and if so appointed shall hold 
office until the first annual general meeting, unless previously removed by 
a resolution of the members of the company in general meeting, In which 
case such members at that meeting may appoint auditors. 

(B) The directors may fill any casual vacancy In the office of audi¬ 
tors, but while any such vacancy continues, the surviving or continuing 
auditor or auditors (if any) may act. 

(9) The remuneration of the auditors of a company shall be fixed 
by the company in general meeting, except that the remuneration of any 
auditors appointed before the statutory meeting, or to fill any casual 
vacancy, may be fixed by the directors. p. 152 

145. Powers and duties of auditors. (1) Every auditor of a company 
shall have a right of access at all times to the books and accounts and 
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vouchers of the company, and shall he entitled to require tram the direc¬ 
tors and officers of the company such information and explana t io n as 
may be necessary for the performance of the duties of the auditors. 

(2) The auditors shall make a report to the members of the com¬ 
pany on the accounts examined by them, and on every balance-sheet and 
profit and loss account laid before the company in general meeting during 
their tenure of office, and the report shall state:— 

(a) whether or not they have obtained all the information and ex¬ 
planations they have required; and 

(b) whether or not in their opinion the balance-sheet and the profit 
and loss account referred to In the report are drawn up in conformity with 
the law; and 

(c) whether or not such balance-sheet exhibits a true and correct 
view of the state of the company’s affairs according to the best of their 
information and the explanations given to them, and as shown by the 
books of the company; and 

(d) whether in their opinion books of account have been kept by the 
company as required by section 130. 

(2A) Where any of the matters referred to in clauses (a), (b), (c) 
and (d) of sub-section (2) Is answered in the negative or with a qualifi¬ 
cation, the report shall state the reason for such answer, 

(3) In the case of a banking company, if the company has branch 
banks beyond the limits of India, it shall be sufficient if the auditor is 
allowed access to such copies of and extracts from the books and accounts 
of any such branch as have been transmitted to the head office of the 
company in British India 

(4) The auditors of a company shall be entitled to receive notice of 
and to attend any general meeting of the company at which any accounts 
which have been examined or reported on by them are to be laid before 
the company and may make any statement or explanation they desire 
with respect to the accounts 

(5) If any auditors’ reporL is made which does not comply with the 

requirements of this section, every auditor who is knowingly and wilfully 
a party to the default shall be punishable with fine which may extend to 
one hundred rupees p. 153 

146, Rights of preference shareholders, etc. as to receipts and Inspec¬ 
tion of reports, etc. <l) Holders of preference shares and debentures of 
a company shall have the same right to receive and inspect the balance- 
sheets and profit and loss accounts of the company and the reports of the 
auditors and other reports as is possessed by the holders of ordinary shares 
in the company. 

(2) This section shall not apply to a private company nor to a com¬ 
pany registered before the commencement of this Act: 

Provided that in the case of any public company whether registered 
before or after the commencement of this Act the trustees for holders of 
debentures shall have the right conferred by sub-section (1) on holders 
of preference shares and debentures of a company p. leg 
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CARRYING ON BUSINESS WITH LESS THAN THE LEGAL 
MINIMUM OF MEMBERS 

147. Liability for carrying on business with fewer than seven or, In 
the ease of a private company, two members. If at any time the number 
of members of a company is reduced, in the case of a private company, 
below two, or in the case of any other company, below seven, and it car¬ 
ries on business lor more than six mouths while the number is so reduced, 
every person who is a member of the company during the time that it so 
carries on business after those six months and is cognisant of the fact 
that It is carrying on business with fewer than two members or seven 
members, as the case may be, shall be severally liable for the payment of 
the whole debts of the company contracted during that time, and may be 
sued for the same without joinder in the suit of any other member. F. 166 

SERVICE AND AUTHENTICATION OF DOCUMENTS 

148. Service of documents on company. A document may be served 
on a company by leaving it at, or sending it by post to, the registered 
office of the company. 

149. Service of documents on registrar. A document may be seived 
on the registrar by sending it to him by post, or delivering it to him, or 
by leaving it for him at his office. 

150. Authentication of documents. A document or proceeding re¬ 
quiring authentication by a company may be signed by a director, secre¬ 
tary or other authorised officer ol the company, and need not be under 
its common seal. 

TABLES FORMS AND RULES AS TO PRESCRIBED MATTERS 

151. Application and alteration of tables and forms, and power to 
make rules as to prescribed matters. (1) The forms in the Third Sche¬ 
dule or forms as near thereto as circumstances admit shall be used in 
all matters to which those lorms refer. 

(2) The Central Government may alter any of the tables and forms 
in the First Schedule, so that it does not Increase the amount of fees 
payable to the registrar in tr.r said Schedule mentioned, and may alter or 
add to the forms in the Third Schedule. 

(3) Any alteration or addition made under sub-section (1) shall be 
published in the official Gazette, and on such publication the table or 
form as so altered or the added form, as the case may be, shall have 
effect as if enacted in this Act, but no alteration made by the Central 
Government in Table A in the First Schedule shall affect any company 
registered before the alteration, or repeal, as respects that company, any 
portion of that table. 

(4) In addition to the powers hereinbefore conferred by this section, 
the Central Government may make rules providing for all or any mat¬ 
ters which by this Act are to be prescribed by Its authority. 

(5) Every such rule shall be published in the official Gazelle, and 
on such publication shall have effect as If enacted in this Act. F. 16 
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ARBITRATION AND COMPROMISE 

152. Power for companies to refer matters to arbitration. (1) A 
company may by written agreement refer to arbitration, in accordance 
with the Indian Arbitration Act, 1040, an existing or future difference 
between Itself and any other company or person. 

(2) Companies, parties to the arbitration, may delegate to the arbi¬ 
trator power to settle any terms or to determine any matter capable of 
being lawfully settled or determined by the companies themselves, or by 
their directors or other managing body. 

(3) The provisions of the Indian Arbitration Act, 1040, shall apply 

to all arbitrations between companies and persons in pursuance of this 
Act. P. 158 

153. Power to compromise with creditors and members. (1) Where 
a compromise or arrangement is proposed between a company and its 
creditors or any class of them, or between the company and its mem¬ 
bers or any class of them, the Court may, on the application in a sum¬ 
mary way of the company or of any creditor or member of the company 
or, In the case of a company being wound up, ot the liquidator, order a 
meeting of the creditors or class of creditors, or of the membeis ol the 
company or class of members, as the case may be, to be called, held and 
conducted in such manner as the Court directs 

(2) If a majority in number representing three-tourths in value oi 
the creditors or class of creditors, or members or class of members, as 
the case may be, present either In person or by proxy at the meeting, 
agree to any compromise or arrangement, the compromise or anange* 
ment shall, if sanctioned by the Court, be binding on all the ci editors 
or the class of creditors, oi on all the members or class of members, as 
the case may be, and also on the company, or, in the case of a company 
in the course of being wound up, on the liquidator and contributories of 
the company. 

(3) An ordei made under sub-section (2) shall have no effect until 
a certified copy of the order has been filed with the registrar, and a copy 
of every such order shall be annexed to every copy of the memorandum 
of the company issued after the order has been made, or In the case of 
a company not having a memorandum, of every copy so issued of the 
instrument constituting or defining the constitution of the company 

(4) If a company makes default in complying with sub-section (3) 
Che company and every officer of the company who is knowingly and 
wilfully in default shall be liable to a fine not exceeding ten rupees for 
each copy in respect of which default is made. 

(5) The Court may, at any time after an application has been made 
to it wider this section, stay the commencement or continuation of any 
suit or proceeding against a company on such terms as It thinks fit and 
proper until the application Is finally disposed of. 

(6) In this section the expression “company” means any company 
liable to be wound up under this Act and the expression “arrangement” 
includes a reorganisation of the share capital of the company by the 
consolidation of shares of different classes or by the division of shares 
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Into shares of different classes or by both those methods, and for the 
purposes of this section unsecured creditors who may have filed suits or 
obtained decrees shall be deemed to be of the same class as other un 
secured creditors. 

(7) An appeal shall lie from any order made by the Court exercising 
original Jurisdiction under this section to the authority authorised to hear 
appeals from the decisions of the Court. P. 158 

153A. Provisions for facilitating arrangements and compromises. 

(1) Where an application is made to the Court under section 153 for the 
sanctioning of a compromise or arrangement proposed between a company 
and any such persons as are mentioned in that section, and it is shown to 
the Court that the compromise or arrangement has been proposed for the 
purposes of or in connection with a scheme for the reconstruction of any 
company or companies or the amalgamation of any two or more companies, 
and that under the scheme the whole or any part of the undertaking or 
the property of any company concerned In the scheme (in this section 
referred to as a ‘transferor company’) is to be transferred to another com¬ 
pany (in this section referred to as ‘the transferee company’), the Court 
may, either by the order sanctioning the compromise or arrangement or 
by any subsequent order, make provision for all or any of the following 
matters:— 

fa) the transfer to the transferee company of the whole or any 
part of the undertaking and of the property or liabilities of any trans¬ 
feror company; 

(b) the allotting or appropriation by the transferee company of any 
shares, debentures, policies, or other like interests in that rompany which 
under the compiomise or arrangement are to be allotted or appropriated 
by that company to or for any person, 

(c) the continuation by or against the transferee company of any 
legal proceedings pending by or against any transferor company; 

fd) the dissolution, without winding up, of any transferor company; 

(e) the provision to be made ior any persons who, within such time 
and in such manner as the Court directs, dissent from the compromise 
or arrangement; 

(f) such incidental, consequential and supplemental matters as are 
necessary to secure that the reconstruction or amalgamation shall be 
fully and effectively carried out. 

(2) Where an order under this section provides for the transfer of 
property or liabilities, that property shall, by virtue of the order, be trans¬ 
ferred to and vest in, and those liabilities shall, by virtue of the order, 
be transferred to and become the liabilities of, the transferee company, 
and In the case of any property, If the order so directs, freed from any 
charge which is by virtue of the compromise or arrangement to cease to 
have effect. 

(3) Where an order is made under this section, every company in 
relation to which the order is made shall cause a certified copy thereof 
to be delivered to the registrar for registration within fourteen days after 
the completion of the order, and if default is made In complying with 
tels sub-section, the company and every officer of Che company who is 
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knowingly and wilfully In default shall be liable to a line not exceeding 
fifty rupees. 

(4) In this section the expression 'property' Includes property, rights 
and powers of every description, and the expression ‘liabilities’ Includes 
duties 

(5J Notwithstanding the provisions of sub-section (6) of section 153, 
the expression 'company' in this section docs not Include any company 
other than a company within the meaning of this Act. P. 168 

153B. Power to acquire shares of shareholders dissenting from scheme 
or contract approved by majority. (1) Where a scheme or contract In¬ 
volving the transfer of shares or any class of shares in a company (in this 
section referred to as ‘the transferor company’) to another company, 
whether a company within the meaning of this Act or not (in this section 
referred to as the ‘transferee company’), has within four months after the 
making of the offer in that behalf by the transferee company been appro¬ 
ved by the holders of not less than three-fourths in value oi the shares 
affected, the transferee company may, at any time within two months after 
the expiration of the said four months, give notice in the prescribed man¬ 
ner to any dissenting shareholder that it desires to acquire his shares, 
and where such a notice is given the transferee company shall, unless on 
an application made by the dissenting shareholder within one month from 
the date on which the notice was given the Court thinks fit to order other¬ 
wise, be entitled and bound to acquire those shares on the terms on which 
under the scheme or contract the shares of the approving shareholders 
are to be transferred to the transferee company: 

Provided that, where any such scheme or contract has been so 
approved at any time before the commencement of the Indian Companies 
(Amendment) Act, 1936, the Court may by order, on an application made 
to it by the transferee company within two months after the commence¬ 
ment of that Act, authorise notice to be given under this section at any 
time within fourteen days after the making of the order, and this section 
shall apply accordingly, except that the terms on which the shares of the 
dissenting shareholder are to be acquired shall be such terms as the 
Court may by the order direct instead of the terms provided by the scheme 
or contract. 

(2) Where a notice has been given by the transferee company under 
this section and the Court has not, on an application made by the dis¬ 
senting shareholder, ordered to the contrary, the transferee company 
shall, on the expiration of one month from the date on which the notice 
has been given, or, if an application to the Court by the dissenting share¬ 
holder is then pending, after that application has been disposed of, trans¬ 
mit a copy of the notice to the transferor company and pay or transfer 
to the transferor company the amount or other consideration represent¬ 
ing the price payable by the transferee company for the shares which 
by virtue of this section that company is entitled to acquire, and the 
transferor company shall thereupon register the transferee company as 
the holder of those shares. 

(3) Any sums received by the transferor company under this section 
shall be paid into a separate bank account, and any such sums and any 
other consideration so received shall be held by that company on trust 
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for the several persons entitled to the shares in respect of which tlic 
said sums or other consideration were respectively received. 

(4) In this section the expression ‘dissenting shareholder 1 includes 
a shareholder who has not assented to the scheme or contract and any 
shareholder who has failed or refused to transfer his shares to the trans¬ 
feree company in accordance with the scheme or contract. P. 161 

CONVERSION OP PRIVATE COMPANY INTO PUBLIC COMPANY 

154. Conversion of private company into public company. ( 1 ) It a 
company, being a private company, alters its articles in such manner 
that they no longer include the provisions which, under the provisions 
of clause (13) ol sub-section ( 1 ) of section 2 , are required to be included 
in the articles of a company in order to constitute il a private company, 
the company, shall, as on the date of the alteration, cease to be a private 
company, and shall, within a period of lourteen days after the said date, 
hie with the registrar a prospectus or a statement in lieu of prospectus 
in the form and containing the particulars set out in the form marked II 
in tlic Second Schedule. 

(2) If default is made in complying with sub-section (1) of this 
section, the company and pvery officer of the company who is knowingly 
and wilfully in delault shall be liable to a fine not exceeding five hundred 
rupees. 

(3) Where the articles of a company include the provisions afore¬ 
said but default is made in complying with any of those provisions, the 
company shall cease to be entitled to the privileges and exemptions con¬ 
ferred on private companies under the provisions contained in this Act, 
and thereupon the provisions of this Act shall apply to the company a:» 
if it were not a private company: 

Provided that the Court, oil being satisfied that the failure to comply 
with the conditions was accidental or due to inadvertence or to some other 
sufficient cause, or that on other grounds it is just and equitable to grant 
relief, may, on the application of the company or any other person Inter¬ 
ested and on such terms and conditions as seem to the Court just and 
expedient, order that the company be relieved from such consequences 
as aforesaid. p. 157 
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PART V. 

r Winding Up 

PRELIMINARY 

155. Mode of winding up. fl) The winding up of a company may be 
either 

(1) by the Court; or 
(li) voluntary; or 

nil) subject to the supervision of the Court. 

(2) The provisions of this Act with respect to winding up apply, 

unless the contrary appears, to the winding up of a company In any of 
these modes. p. 177 



m 


TUB INDIAN COMPANIES ACT 


FAET 


OOjmilBUTORIBa 

198. liability as contributories of present and past members. (1) In 
tbe event of a company being wound up, every present and past member 
shall, subject to the provisions of this section, be liable to contribute to 
the assets of the company to an amount sufficient for payment of its 
debts and liabilities and the costs, charges and expenses of the winding 
up, and for the adjustment of the rights of the contributories among 
themselves, with the qualifications following (that is to say):— 

(i) a past member shall not be liable to contribute if he has ceased 
to be a member for one year or upwards before the commencement of 
the winding up; 

(li) a past member shall not be liable to contribute in respect of 
any debt, or liability of the company contracted after he ceased to bo a 
member; 

(ili) a past member shall not be liable to contribute unless it appears 
to the Court that the existing members are unable to satisfy the contribu¬ 
tions required to be made by them in pursuance of this Act; 

(iv) in the case of a company limited by shares, no contribution 
shall be required from any member exceeding the amount lit any) unpaid 
on the shares in respect to which he is liable as a present or past membei, 

(v) in the case of a company limited by guarantee, no contribution, 
shall be required from any member exceeding the amount undertaken to 
be contributed by him to the assets of the company in the event of its 
being wound up; 

ivi) nothing in this Act shall invalidate any provision contained m 
any policy of insurance or other contract whereby the liability of in¬ 
dividual members on the policy or contract is restricted, or whereby the 
funds of the company are alone made liable in respect of the policy or 
contract; 

(vli) a sum due to any member of a company in his character of a 
member, by way of dividends, profits or otherwise, shall not be deemed 
to be a debt of the company payable to that member in a case of compe¬ 
tition between himself and any other creditor not a member of the com¬ 
pany; but any such sum may be taken into account for the purpose of the 
final adjustments of the rights of the contributories among themselves. 

(2) In the winding up of a company limited by guarantee which has 
a share capital, every member of the company shall be liable, in addition 
to the amount undertaken to be contributed by him to the assets of the 
company in the event of its being wound up, to contribute to the extent 
of any sum unpaid on any shares held by him. p. 196 

157. Liability of directors whose liability is unlimited. In the wind-, 
ing up of a limited company any director whether past or present, whose 
liability is in pursuance of this Act, unlimited, shall, in addition to his 
liability (if any) to contribute as an ordinary member, be liable to make 
a further contribution as if he were at the commencement of the winding 
up a member of an unlimited company: 
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Provided that* 

<1) a past director shall not be liable to make such further contri¬ 
bution if he has ceased to hold office for a year or upwards before the 
commencement of the winding up; 

(11) a past director shall not be liable to make such further contri¬ 
bution in respect of any debt or liability of the company contracted after 
he ceased to hold office; 

(ill) subject to the articles a director shall not be liable to make 
such further contribution unless the Court deems it necessary to require 
that contribution in order to satisfy the debts and liabilities of the com¬ 
pany and the costs, charges and expenses of the winding up. P. 195 

155. Meaning of "contributory.” The term "contributory" means 
every person liable to contribute to the assets of a company in the event 
of its being wound up, and, in all proceedings for determining and in all 
proceedings prior to the final determination of the persons who are to 
be deemed contributories. Includes any person alleged to be a contri¬ 
butory. p. 19S 

159. Nature of liability of contributory. (1) The liability of a con¬ 
tributory shall create a debt payable at the time specified in the calls 
made on him by the liquidator. 

(2) No claim founded on the liability of a contributory shall be cog¬ 
nizable by any Court of Small Causes sitting outside the Presidency-towns. 

P. 194 

160. Contributories in case of death of member. (1) If a contribu¬ 
tory dies either before or after he has been placed on the list of contri¬ 
butories, his legal representatives and his heirs shall be liable in a due 
course of administration to contribute to the assets of the company in 
discharge of his liability and shall be contributories accordingly. 

(2) If the legal representatives of heirs make default in paying any 
money ordered to be paid by them, proceedings may be taken for adminis¬ 
tering the property of the deceased contributory, whether moveable or 
immovable, or both, and of compelling payment thereout of the money 
due. 


(3) For the purposes of this section the surviving coparceners of a 
contributory who is a member of a Hindu joint family governed by the 
Mitakshara School of Hindu law shall be deemed to be his legal repre¬ 
sentatives and heirs. P. 195 

161. Contributories In case of insolvency of member. If a contribu¬ 
tory is adjudged Insolvent either before or after he has been placed on 
the list of contributories, then* 

(1) his assignees shall represent him for all the purposes of the 
winding up, and shall be contributories accordingly, and may be called 
on to admit to proof against the estate of the Insolvent, or otherwise to 
allow to be paid out of his assets In due course of law, any money due 
from the insolvent In respect of his liability to contribute to the assets 
of the company; and 

(2) there may be proved against the estate of the insolvent the 

estimated value of his liability to future calls as well as calls already 
made. p. 195 

L.C.L.—•& 
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winding up by court 

1$2. Circumstances in which company may be wound up by Court. 
A company may be wound up by the Court— 

(j) if the company has by special resolution resolved that the com¬ 
pany be wound up by the Courjb; 

(ii) if default is made in filing the statutory report or in holding 
the statutory meeting; 

(111) If the company does not commence its business within a year 
from Its incorporation, or suspends its business for a whole year, 

(iv) if the number of members is reduced, in the case of a private 
company, below two or, in the case of any other company, below seven; 

(v) if the company is unable to pay its debts; 

(vi) if the Court is of opinion that it is just and equitable that the 

company should be wound up. P. 177 

103. Company when deemed unable to pay its debts. (1) A com¬ 
pany shall be deemed to be unable to pay its debts— 

(1) if a creditor, by assignment or otherwise to whom the company 
Is indebted in a sum exceeding five hundred rupees then due, has served 
on the company, by causing the same to be delivered by registered post 
or otherwise at its registered office, a demand under his hand requiring 
the company to pay the sum so due and the company has ior three weeks 
thereafter neglected to pay the sum, or to secure or compound for it to 
the reasonable satisfaction of the creditor; or 

(il) if execution or other process issued on a decree or order of any 
Court in favour of a creditor of the company is returned unsatisfied in 
whole or in part; or 

(ill) if it is proved to the satisfaction of the Court that the com¬ 
pany is unable to pay its debts, and, in determining whether a company 
Is unable to pay its debts, the Court shall take into account the contingent 
and prospective liabilities of the company. 

(2) The demand referred to in clause (i) of sub-section (1) shall 

be deemed to have been duly given under the hand of the creditor if it is 
signed by an agent or legal adviser duly authorised on his behalf, or in 
the case of a firm If it is signed by such agent or by a legal adviser or any 
one member of the firm on behalf of the firm. F. 178 

164. Winding up may be referred to District Court. Where the High 
Court makes an order for winding up a company under this Act, It may 
if it thinks fit, direct all subsequent proceedings to be had in a District 
Court; and thereupon such District Court shall, for the purpose of wind¬ 
ing up the company, be deemed to be “the Court” within the meaning of 
this Act, and shall have, for the purposes of such winding up, all the 
Jurisdiction and powers of the High Court. 

165. Transfer of winding up from one District Court to another. 
If during the progress of a winding up in a District Court It Is made to 
appear to the High Court that the same could be more conveniently pro- 
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secuted In any other District Court having jurisdiction to wind up com¬ 
panies! the High Court may transfer the same to such other Court, and 
thereupon the winding up shall proceed in such other District Court. 

166. Provisions as to applications for winding up. An application to 
the Court for the winding up of a company shall be by petition pre¬ 
sented, subject to the provisions of this section, either by the company, 
or by any creditor or creditors (including any contingent or prospective 
creditor or creditors), contributory* or contributories, or by all or any of 
those parties, together or separately, or by the registrar. 

Provided that— 

(a) a contributory shall not be entitled to present a petition for 
winding up a company unless— 

(1) either the number of members is reduced, ui the case of a private 
company, below two, or, in the case of any other company, below seven, 
or 


(li) the shares in respect of which he is a contributory or some of 
them either were originally allotted to him or have been held by him, and 
registered in his name, for at least six months during the eighteen months 
before the commencement of the winding up, or have devolved on him 
through the death of a former holder; 

(aa) the registrar shall not. be entitled to present a petition foi 
winding up a company— 

(i) except on the ground that from the financial condition of the 
company as disclosed In its balance-sheet or from the report ot an inspec¬ 
tor appointed under section 138 it appears that the company is unable 
to pay its debts, and 

(ii) unless the previous sanction of the Central Government has been 
obtained to the presentation of the petition. 

Provided that no such sanction shall be given unless the company 
has first been afforded an opportunity of being heard 

(b) a petition for winding up a company on the ground of default 
in filing the statutory report or in holding the statutory meeting shall 
not be presented by any person except a shareholder, nor before the 
expiration of fourteen days after the last day on which the meeting ought 
to have been held; 

(c) the Court shall not give a hearing to a petition for winding up 

a company by a contingent or prospective creditor until such security for 
costs has been given as the Court thinks reasonable and until a prima 
facie case for winding up has been established to the satisfaction of the 
Court. p. 180 

167. Effect of winding up order. An order for winding up a company 
shall operate in favour of all the creditors and of all the contributories 
of the company as if made on the Joint petition of a creditor and of a 
contributory. P. 182 

* 168. Commencement of winding up by Court. A winding up of a 
company by the Court shall be deemed to commence at the time of the 
presentation of the petition for the winding up. p. 168 
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108. Court may grant injunction. The Court may, at any time after 
the presentation of the petition for winding up a company under this 
Act, and before making an order for winding up the company, upon the 
application of the company or of any creditor or contributory of the com¬ 
pany, restrain further proceedings in any suit or proceeding against the 
company, upon such terms as^ the court thinks fit P. 182 

190. Powers of Court on hearing the petition. (1) On hearing the 
petition the Court may dismiss It with or without costs, or adjourn the 
hearing conditionally or unconditionally, or make any interim order or 
any other order that it deems just, but the Court, shall not refuse to 
make a winding up order on the ground only that the assets of the com¬ 
pany have been mortgaged to an amount equal to or in excess of those 
assets, or that the company has no assets 

(2) Where the petition Is presented on the ground of default in filing 
the statutory report or in holding the statutory meeting the Court may 
order the costs to be paid by any persons who in the opinion of the Court, 
are responsible for the default 

(3) Where the Court makes an ordei foi the winding up of a com¬ 
pany it shall, except where a liquidator is appointed simultaneously, forth¬ 
with cause intimation thereof to be sent to the official receiver P. 183 

171. Suits stayed on winding up order. When a winding up order 

has been made or a provisional liquidator has been appointed no suit or 
other legal proceeding shall be proceeded with or commenced against the 
company except by leave of the Court, and subject to such terms as the 
Court may impose p. 183 

171A. Vacancy in the office of liquidator. (1) Foi the purposes of 
this Act, so far as it relates to the winding up “of” companies by the Couit, 
the term 'official receiver' means the official leceiver attached to the 
Court, or, if there is no such official receiver then such person as th*» 
Central Government may, by notification in the official Gazette, appoint 
for the purpose 

(2) On the making of a winding up order the official receiver shall 
become the official liquidator of the company and shall continue to act 
as such until his further continuance is terminated by an order of the 
Court 

(3) The official receiver shall as such official liquidator forthwith 
take into his custody and control all the books, documents and the assets 
of the company 

(4) The official receiver shall be entitled to such remuneration as 

the Court shall fix p. 207 

172. Copy of winding up order to be filed with registrar, fl) On the 
making of a winding up order it shall be the duty of the petitioner in the 
winding up proceedings and of the company to file with the registrar a 
copy of the order within a month from the date of the making of the 
order 

(2) On the filing of a copy of a winding up order, the registrar shall 
make a minute thereof In his books relating to the company, and shall 
notify in the official Gazette that such an order has been made. 
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.($) Such order shall be deemed to be notice of discharge to the 
servants of the company, except when the business of the company is 
continued. P-195 

153. Power of Court to stay winding up. The Court may, at any 
time after an order for winding up, on the application of any creditor 
or contributory, and on proof to the satisfaction of the Court that all 
proceedings In relation to the winding up ought to be stayed, make an 
order staying the proceedings, either altogether or for a limited time, on 
such terms and conditions as the Court thinks fit. F. 153 

17. Court may have regard to wishes of creditors or contributories. 
The Court may, as to all matters relating to a winding up, have regard to 
the wishes of the creditors or contributories as proved to it by any suffi¬ 
cient evidence. 


OFFICIAL LIQUIDATORS 

175. Appointment of official liquidator, fl) For the purpose Of con* 
ducting the proceedings in winding up a company and performing such 
duties in reference thereto as the Court may impose, the Court may appoint 
a person or persons other than the official receiver to be called an official 
liquidator or official liquidators. 

(2) The Court may make such an appointment provisionally at any 
time after the presentation oi a petition and before the making of an 
order for winding up but shall before making any such appointment give 
notice to the company, unless for reasons to be recorded it thinks fit to 
dispense with notice. 

(3) If more persons than one are appointed to the office of official 
liquidator, the Court shall declare whether any act by this Act required 
or authorised to be done by the official liquidator is to be done by all or 
any one or more of such persons. 

(4) The Court may determine whether any, and what, security is to 
be given by any official liquidator on Ins appointment. 

(5; The acts of an official liquidator shall be valid notwithstanding 
any defect that may afterwards be discovered in his appointment: Pro¬ 
vided that nothing in this sub-section shall be deemed to give validity 
to acts done by an official liquidator after his appointment has been 
shown to be invalid. 

( 6 ) A receiver shall not be appointed of assets in the hands of an 
official liquidator. p. 207 

176. Resignations, removals, filling up vacancies and compensation. 

( 1 ) Any official liquidator may resign or be removed by the Court on due 
cause shown. 

(2) Any vacancy in the office of an official liquidator appointed by 
the Court shall be filled up by the Court and until the vacancy is so filled 
up the official receiver shall be and act as the official liquidator. 

(3) There shall be paid to the official liquidator such salary or remu¬ 
neration, by way of percentage or otherwise, as the Court may direct; and, 
if more liquidators than one are appointed, such remuneration shall be dis¬ 
tributed amongst them In such proportions as the Court directs. P. 208 

177. Official liquidator. The official liquidator shall be described by 

the style of the official liquidator of the particular company In respect of 
which he is appointed, and not by his Individual name. p, 509 
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1711 Statement of affairs to be made to the (1) Where 

the Court has made a winding up order or appointed an official liquidator 
provisionally, there shall, unless the Court thinks fit to order otherwise 
and so orders, be made out and submitted to the official liquidator a state¬ 
ment as to the affairs of the company verified by an affidavit and con¬ 
taining the following particulars, namely: 

(a) the assets of the company, stating separately ^the cash balance 
in hand and at the bank, if any; 

(b) the debts and liabilities; 

(c) the names, residences and occupations of the creditors stating 
separately the amount of secured debts and unsecured debts, and in the 
case of secured debts particulars of the securities, their value and the dates 
when they were given; 

(d) the debts due to the company and the names, residences and 
occupations of the persons from whom they are due and the amount likely 
to be realised therefrom. 

(2) The statement shall be submitted and verified by one or more of 
the persons who are at the relevant date the directors and by the person 
who is at that date the secretary, manager or other chief officer of the 
company, by such of the persons hereinafter in this sub-section men¬ 
tioned as the official liquidator, subject to the direction of the Court, may 
require to submit and verify the statement, that is to say, persons— 

(a; who are or have been directors or officers of the company; 

(b) who have taken part in the formation of the company at any 
time within one year before the relevant date; 

(c) who are in the employment of the company, or have been in the 
employment of the company within the said year, and are in the opinion 
of the official liquidator capable of giving the information required; 

(d) who are or have been within the said year officers of or in the 
employment of a company, which is, or within the said year was, an officer 
of the company to which the statement relates. 

(3) The statement shall be submitted within twenty-one days from 
the relevant date, or within such extended time as the official liquidator 
or the Court may for special reasons appoint. 

(41 Any person making or concurring in making the statement and 
affidavit required by this section shall be allowed and shall be paid by 
the official liquidator or provisional liquidator, as the case may be, out 
of the assets of the company, such costs and expenses incurred in and 
about the preparation and making of the statement and affidavit as the 
official liquidator may consider reasonable, subject to an appeal to the 
Court. 

(5) If any person, without reasonable excuse, knowingly and wilfully 
makes default in complying with the requirements of this section, he shall 
be liable to a fine not exceeding one hundred rupees for every day during 
which the default continues. 

(Q) Any person stating himself in writing to be a creditor or contri¬ 
butory of the company shall be entitled by himself or by his agent at 
all reasonable times, on payment of the prescribed fee, to Inspect the 
statement submitted in pursuance of this section, and to a copy thereof 
or extract therefrom. 
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a) Any person untruthfully so stating himself to be a creditor 01 
contributory shall be guilty of an offence under section 182 of the Indian 
Penal Code and shall, on the application of the liquidator or of the official 
receiver, be punishable accordingly 

(8) In this section the expression ‘ the relevant date” means, in a 
case where a provisional liquidatoi is appointed, the date of his appoint¬ 
ment, and, in a case, where no such appointment is made, the date of the 
winding up ordei p. 208 

177B. Statement by liquidator. (1) In a case where a winding up 
order is made, the official liquidator shall, as soon as practicable after 
receipt of the statement to be submitted under section 177A, and not latei 
than four, or with the leave of the Couit, six months from the date of 
the order, or in the case where the Court ordei s that no statement shall 
be submitted, as soon as piactlcablt after the date of the order, submit 
a preliminary report to the Court— 

(a; as to the amount of capital issued, subsciibed, and paid up, and 
the estimated amount of assets and liabilities giving separately under the 
heading ot assets paiticulars of— 

(1) cash and negotiable secunties, 
debts due fiom contnbutoiles 

(ill) debts due to and secunties, if any available to the company, 

(iv) movable and immovable propel ties belonging to the company, 

(v) unpaid calls and 

(b) if the company has railed, as to the causes oi the failure, and 

(ci whethei m his opinion furthei uiquny is desuable as to any 
matter relating to the promotion formation, oi iailuie oi the company 
or the conduct of tlie business thereof 

(2) The official liquidator may also, if he thinks fit, make a furthei 

repoit, or further reports, stating the mannei in which the company was 
formed and whether in his opinion any fraud has been committed by any 
peison in its promotion or formation, or by any director or other offlcei 
of the company in relation to the company since the formation thereof, 
and any other matter which m Ins opinion it is desirable to bring to the 
notice of the Court P. 209 

178. Custody of company's property (l) The official liquidator 
whether appointed provisionally or not shall take into his custody, oi 
under this control, all the property, effects and actionable claims to which 
the company is oi appears to be entitled 

(2) All the property and effects of the company shall be deemed to 
be in the custody of the Court as fiom the date of the older for the wind¬ 
ing up of the company P. 90S 

178A. Committee of Inspection in compulsory winding up. (1) The 
official liquidator shall within a month from the date of the order foi 
the winding up of a company convene a meeting of the creditors of the 
company (as ascertained from the books and documents of the company) 
for the purpose of determining whether or not a committee of inspection 
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shall be appointed to act with the liquidator, and who are to be members 
or the committee, if appointed 

(2) The official liquidator shall within a week from the date of the 
creditors’ meeting convene a meeting of the contributories to consider 
the decision of the creditors and to accept the same with or without mo¬ 
difications 

(3) If the contributories do not accept the decision of the creditors 
In Its entirety, It shall be the duty of the official liquidator to apply to 
the Court for directions as to whether there shall be a committee of ins¬ 
pection and, if so, what shall be the composition of the committee, and 
who shall be members thereof. 

(4) A committee of inspection appointed under this section shall 
consist of not more than twelve members being creditors and contribu¬ 
tories of the company or persons holding general or special powers of 
attorney from creditors or contributories in such proportions as may be 
agreed on by the meetings of creditors and contributories, or as, in case 
of difference, may be determined by the Court. 

(5) The committee of inspection shall have the right to inspect the 
accounts of the official liquidator at all reasonable times 

(6) The committee shall meet at such times as they may from time 
to time appoint, and, falling such appointment, at least once a month, 
and the liquidator or any member of the committee may also call a meet¬ 
ing of the committee as and when he thinks necessary 

(7) The committee may act by a majority of their members pre¬ 
sent at a meeting, but shall not act unless a majority of the committee 
are present. 

(8) A member of the committee may resign by notice in writing 
signed by him and delivered the liquidator 

(9) If a member of the committee becomes bankrupt, or compounds 
or arranges with his creditois, or is absent from five consecutive meet¬ 
ings of the committee without the leave of those members who together 
with himself represent the creditors or contributories, as the case may 
be, his office shall thereupon become vacant 

(10) A member of the committee may be removed by an ordinary 
resolution at a meeting of creditors if he represents creditors, or of con¬ 
tributories if he represents contributories, of which seven days’ notice has 
been given, stating the object of the meeting 

(11) On a vacancy occurring in the committee the liquidator shall 
forthwith summon a meeting of creditors or of contributories, as the case 
may require, to fill the vacancy, and the meeting may, by resolution, 
re-appoint the same or appoint another creditor or contributory to fill 
the vacancy. 

(12) The continuing members of the committee, if not less than two, 

may act notwithstanding any vacancy in the committee P. 210 

179. Powers of official liquidator. The official liquidator shall have 
power, with the sanction of the Court, to do the following things — 

(a) to Institute or defend any suit or prosecution, or other legal 
preceding, civil or criminal, in the name and on behalf of the company; 
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(b) to carry on the business of the company so far as may be neces¬ 
sary for the beneficial winding up of the same; 

(c) to sell the immovable and moveable property of the company by 
public auction or private contract, with power to transfer the whole 
thereof to any person or company, or to sell the same in parcels; 

(d) to do all acts and execute, in the name and on behalf of the 
company, all deeds, receipts, and other documents, and for that purpose 
to use, when necessary, the company’s seal, 

(e) to prove, rank and claim in the insolvency of any contributory, 
for any balance against his estate, and to receive dividends m the lnsol- 
vency, m respect of that balance, as a separate debt due from the insol¬ 
vent, and rateably with the other separate creditors 

(f) to draw, accept, make and indorse any bill of exchange, hundi 
or promissory note in the name and on behalf of the company, with the 
same effect with respect to the liability of the company as if the bill, 
hundi, or note had been drawn, accepted, made or indorsed by or on be¬ 
half of the company in the course of its business; 

(g) to raise on the security of the assets of the company any money 
lequlsitc; 

(h) to take out, in his official name, letters of administration to 
any deceased contributory, and to do in his official name any other act 
necessary for obtaining payment of any money due from a contributory 
or his estate which cannot be conveniently done in the name of the com¬ 
pany; and in all such cases the money due shall, for the purpose of 
enabling the liquidator to take out the letters of administration or recover 
the money, be deemed to be due to the liquidator himself. Provided that 
nothing herein empowered shall be deemed to affect the rights, duties 
and privileges of any Administrator General; 

(i) to do all such other things as may be necessary for winding up 

the affairs of the company and distributing its assets P. 211 

180. Discretion of official liquidator. The Court may provide by an 

Order that the official liquidator may exercise any of the above powers 
without the sanction or intervention of the Court, and, where an official 
liquidator is provisionally appointed, may limit and restrict his powers 
by the order of appointing him. p. 211 

181. Provision for legal assistance to official liquidator. The official 

liquidator may, with the sanction of the Court, appoint an advocate 
attorney or pleader entitled to appear before the Court to assist him in 
the performance of his duties: Provided that, where the official liquidator 
is an attorney, he shall not appoint his partner, unless the latter consents 
to act without remuneration. p. 211 

182. Liquidator to keep books containing proceedings of meetings 
and to submit account of his receipts to Court. (1) The official liquida¬ 
tor of a company which is being wound up by the Court shall keep, in 
manner prescribed, proper books In which he shall cause to be made en¬ 
tries or minutes of proceedings at meetings, and of such other matters 
as may be prescribed, and any creditor, or contributory may, subject to 
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the control of the Court, personally or by his agent inspect any such • 
books. 

(2) Every official liquidator shall, at such times as may be pres¬ 
cribed but not less than twice in each year during his tenure of office, 
present to the Court an account of his receipts and payments as such 
liquidator. 

(3 The account shall be in the prescribed form, shall be made in 
duplicate, and shall be verified by a declaration in the prescribed form. 

(4) The Court shall cause the account to be audited in such manner 
as it thinks fit and for the purpose of the audit the liquidator shall fur¬ 
nish the Court with such vouchers and information as the Gourt may re¬ 
quire, and the Court may at any time require the production of and Inspect 
any books or accounts kept by the liquidator. 

(5) When the account has been audited, one copy thereof shall be 

filed and kept by the Court, and the other copy shall be delivered to the 
registrar for filing, and each copy shall be open to the Inspection of any 
creditor, or of any person interested. P. 212 

183. Exercise and control of liquidator’s powers. <1) Subject bo the 
provisions of this Act the official liquidator of a company which is being 
wound up by the Court shall, in the administration of the assets of the 
company and In the distribution thereof among its creditors, have regard 
to any directions that may be given by resolution of the creditors or con¬ 
tributories at any general meeting or by the committee of inspection, and 
any directions given by the creditors or contributories at any general 
meeting shall in case of conflict be deemed to override any directions given 
by the committee of inspection. 

(2) The official liquidator may summon general meetings of the 
creditors or contnbutones for the purpose of ascertaining their wishes, 
and it shall be his duty to summon meetings at such times as the credi¬ 
tors or contributories, by resolution, may direct, or whenever requested 
in writing to do so by one-tenth in value of the creditors or contributo¬ 
ries, as the case may be. 

(3) The official liquidator may apply to the Court in manner pres¬ 
cribed for directions in relation to any particular matter arising in the 
winding up. 

(4) Subject to the provisions of this Act, the official liquidator shall 
use his own discretion in the administration of the assets of the company 
and In the distribution thereof among the creditors. 

(5) If any person is aggrieved by any act or decision of the official 

liquidator, that person may apply to the Court, and the Court may con¬ 
firm, reverse or modify the act or decision complained of, and make such 
order as it is thinks just in the circumstances. p. 212 

ORDINARY POWERS OP COURT 

184. Settlement of list of contributories and application of assets. 
(1) As soon as may be after making a winding up order, the Court shall 
settle a list of contributories, with power to rectify the register of mem* 
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bars In all cases where rectification Is required In pursuance of this Act, 
and shall cause the assets of the company to be collected and applied In 
discharge of Its liabilities. 

(2) in settling the list of contributories, the Court shall distinguish 
between persons who are contributories in their own right and persons 
who are contributories as being representatives Of or liable for the debts 
of others. P. 163 


185. Power to require delivery of property. The Court may, at any 

time after making a winding up order, require any contributory for the 
time being settled on the list of contributories and any trustee, receiver, 
banker, agent, or officer of the company to pay, deliver, surrender of 
transfer forthwith, or within such time as the Court directs, to the official 
liquidator any money, property or documents in his hands to which the 
company is prima facie entitled. P. 183 

186. Power to order payment of debts by contributory. U) The 
Court may, at any time after making a winding up order, make an order 
on any contributory for the time being settled on the list of contribu¬ 
tories to pay, in manner directed by the order, any money due from him or 
from the estate of the person whom he represents to the company exclu¬ 
sive of any money payable by him or the estate by virtue of any call in 
pursuance of this Act. 

(2) The Court in making such an order may, in the case of an un¬ 
limited company, allow to the contributory by way of set-off any money 
due to him or to the estate which he represents from the company on 
any independent dealing or contract with the company, but not any 
money due to him as a member of the company in respect of any divi¬ 
dend or profit; and may, in the case of a limited company, make to any 
director whose liability is unlimited or to his estate the like allowance: 

Provided that, in the case of any company, whether limited or Un¬ 
limited, when all the creditors are paid in full, any money due on any 
account whatever to a contributory from the company may be allowed 
to him by way of set-off against any subsequent call. Pp. 183, 196. 

187. Power of Court to make calls. (1) The Court may, at any time 
after making a winding up ojder, and either before or after It has ascer¬ 
tained the sufficiency of the assets of the company, make calh on and 
order payment thereof by all or any of the contributories for the time 
being settled on the list of the contributories to the extent of their liability, 
for payment of any money which the Court considers necessary to satisfy 
the debts and liabilities of the company, and the costs, charges and 
expenses of winding up, and for the adjustment of the rights of the con¬ 
tributories among themselves. 

(2) In making the call the Court may take into consideration the 
probability that some of the contributories may partly or wholly fall to 
pay the coll. P. 183 

188. Power to order payment into bank. The Court may order any 
contributory, purchaser or other person from whom money Is due to the 
company to pay the same into the account of the official liquidator In any 
scheduled bank as defined in clause (e) of section 2 of the Reserve Bank 



m 


tm matkvr co^pa^ies aw 


PAX* 


of India Act, 1934, Instead of to the official liquidator, and any such order 
may be enforced in the same manner as if it had directed payment to 
the official liquidator. P. IBS 

189. Regulation of account with Court. All moneys, bills, hundis, 

notes and other securities paid and delivered into the Bank where the 
liquidator of the Company may have his account, in the event of a com 
pany being wound up by the Court, shall be subject In all lespects to the 
orders of the Couzt. P. 183 

190. Order on contributory conclusive evidence. (1) An order made 
by the Court on a contributor shall (subject to any right of appeal) be 
conclusive evidence that the money, if any, thereby appearing to be due 
or ordered to be paid is due. 

(2) All other pertinent malteis stated in the older shall be taken 
to be truly stated as against all persons, and in all proceeding whatso¬ 
ever. P. 183 

191. Powers to exclude creditors not proving in time. The Court 
may fix a time or times within which creditors aie to prove theii debts 
or claims, or to be excluded fioni the benefit ol any distribution mado 
before those debts are pioved. 

192. Adjustment of rights of contributories. The Court shall adjust 

the rights of the contributories among themselves, and distribute any 
surplus among the peisons entitled theieto P. 183 

193. Power to order costs. The Couit may, m the event of the assets 
being insufficient to satisfy the liabilities, make an ordei as to the pay¬ 
ment out of the assets ol the costs, charges and expenses Incurred In the 
winding up in such order of priority as the Court thinks just P. 184 

194. Dissolution of company, (li When the affairs of a company 
have been completely wound up, the Court shall make an order that 
the company be dissolved from the date of the older, and the company 
shall he dissolved accordingly. 

(2) The order shall be repoited within fifteen days of the making 
thereof by the official liquidator to the registrar, who shall make in his 
books a minute of the dissolution of the company 

(3) If the official liquidator makes default in complying with the 

requirements of this section, he shall be liable to a fine not exceeding 
fifty rupees for every day during which he is in default. P. 206 

EXTRAORDINARY POWERS OF COURT 

195. Power to summon persons suspected of having property of com¬ 
pany. (1) Hie Court may, after it has made a winding up order, sum¬ 
mon before it any officer of the company or person known or suspected 
to have in his possession any property of the company, or supposed to be 
indebted to the company, or any person whom the Court deems capable 
of giving information concerning the trade, dealings, affairs or property 
of the company. 

(2) The Court may examine him on oath concerning the same, 
* either by word of mouth or on written interrogatories, and may reduce the 

answers to writing and require him to sign them, 

(3) The Court may require him to produce any documents in his 
custody or power relating to the company; but, where he claims any lien 



WINNING t» 


sit 


¥ 

oa documents produced by him, the production shall be without prejudice 
to that lien, and the Court shall have jurisdiction in the winding up tu 
determine all questions relating to that lien. 

(4) If any person so summoned, after being tendered a reasonable 
sum for his expenses, refuses to come before the Court at the time appoint¬ 
ed, not having a law f ul impediment (made known to the Court at the 
time of its sittings, and allowed by it), the Court may cause him to be 
apprehended and brought before the Court for examination. p. 184 

196. Power to order public examination of promoters, directors, etc. 

(1) When an order has been made for winding up a company by the 
Court, and the official liquidator has applied to the Court stating that in 
his opinion a fraud has been committed by any person in the promotion 
or formation of the company or by any director or other officer of the 
company, in relation to the company smcc its formation, the Court may 
after consideration of the application, direct that any person who has 
taken any part in the promotion or formation of the company, or has 
been a director, manager or other officer of the company shall attend 
before the Court on a day appointed by the Court for that purpose, and 
be publicly examined as to the piomotion or formation or the conduct of 
the business of the company, or as to his conduct and dealings as director, 
manager or other officer thereof. 

(2) The official liquidator shall take part in the examination, and 
for that purpose may, if specially authoiised by the Couit in that behalf, 
employ such legal assistance as may be sanctioned by the Court. 

(3) Any creditor or contributory may also take part in the examina¬ 
tion either personally or by any person entitled to appear before the 
Court. 

(4) The Court may put such questions to the person examined as 
the Court thinks fit 

(5) The person examined shall be examined on oalh, and shall answer 
all such questions as the Court may put or allow to be put to him 

(6) A person ordered to be examined under this section may at his 
own cost employ any person entitled to appear before the Court, who 
shall be at liberty to put to him such questions as the Court may deem just 
for the purpose of enabling him to explain or qualify any answers given 
by him. Provided that if he is, in the opinion of the Court, exculpated 
from any charges made or suggested against him, the Court may allow 
him such costs as in its discretion it may think fit. 

(7) Notes of the examination shall be taken down in writing, and 
shall be read over to or by, and signed by, the person examined, and may 
thereafter be used in evidence against him m civil proceedings, and shall 
be open to the Inspection of any creditor or contributory at all reasonable 
times. 

(8) The Court may, if it thinks fit, adjourn the examination from 
time to time. 

(9) An examination under this section may, If the Court so directs, 
and subject to any rules In this behalf, be held before any District Judge 
or before any officer of the High Court, being an official referee, master, 
registrar or deputy registrar, and the powers of the Court under this sec- 
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Mon as to the conduct of the examination but not as to costs, may be 
exercised by the person before whom the examination Is held. P. 184 

197. Power to arrest absconding contributory. The Court, at any 
time either before or after making a winding up order on proof of pro¬ 
bable cause for believing that a contributory is about to quit British India 
or otherwise to abscond, or to remove or conceal any of his property, for 
the purpose of evading payment of calls or of avoiding examination res¬ 
pecting the affairs of the company, may cause the contributory to be 
arrested and his books and papers and movable property to be seized, and 
him and them to be safely kept until such time as the Court may order. 

P. 184 

198. Saving of other sums. Any powers by this Act conferred on the 

Court shall be In addition to, and not In restriction of, any existing powers 
of Instituting proceedings against any contributory or debtor of the com¬ 
pany, or the estate of any contributory or debtor, for the recovery of any 
calls or other sums, F. 184 

ENFORCEMENT OF AND APPEAL FROM ORDERS 

199. Fower to enforce orders. All orders made by a Court undei 
this Act may be enforced in thp same manner in which decrees of such 
Court made in any suit pending therein may be enforced 

200. Order made in any Court to be enforced by other Courts. Any 
order made by a Court for or in the course of the winding up of a com¬ 
pany shall be enforced in any place in British India other than that in 
which such Court is situate, by the Court that would have had jurisdic¬ 
tion in respect of such company if the registered office of the company 
had been situate at such other place, and in the same manner in all 
respects as if such order had been made by the Court that is hereby 
required to enforce the same 

201. Mode of dealing with orders to be enforced by other Courts. 
Where any order made by one Court is to be enforced by another Court, 
a certified copy of the order so made shall be produced to the proper 
officer of the Court required to enforce the same, and the production of 
such certified copy shall be sufficient evidence of such order having been 
made; and thereupon the last-mentioned Court shall take the requisite 
steps In the matter for enforcing the order, m the same manner as if it 
were the order of the Court enforcing the same. 

202. Appeals from orders. Re-hearings of and appeals from, any 

order or decision made or given in the matter of the winding up of a 
company by the Court may be had in the same manner and subject to 
the same conditions in and subject to which appeals may be had from 
any order or decision of the same Court in cases within its ordinary Juris¬ 
diction. P. 184 


VOLUNTARY WINDING UP 

203. Circumstances in which company may be wound up voluntarily. 
A company may be wound up voluntarily— 

Cl) when the period (if any) fixed lor the duration of the company 
by the articles expires, or the event (if any) occurs, on the occurrence 
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of which the articles provide that the company is to be dissolved and the 
company id general meeting has passed a resolution requiring the com¬ 
pany to be wound up voluntarily; 

(2) if the company resolves by special resolution that the company 
be wound up voluntarily; 

(3) if the company resolves by extraordinary resolution to the effect 
that It cannot by reason of Its liabilities continue its business, and that It 
is advisable to wind up; 

and the expression 'resolution for voluntarily winding up 1 when used 
hereafter in this Part means a resolution passed under clause (1), clause 
(2) or clause (3) of this section. P. 184 

204. Commencement of voluntary winding up. A voluntary winding 

up shall be deemed to commence at the time of the passing of the reso¬ 
lution for voluntarily winding up P. 185 

205. Effect of voluntary winding up on status of company. When a 
company is wound up voluntarily, the company shall, from the com¬ 
mencement of the winding up, cease to carry on its business, except so 
far as may be required tor the beneficial winding up thereof: 

Provided that the corporate state and corporate powers of the com¬ 
pany shall, notwithstanding anything to the contrary in its articles, con¬ 
tinue until It is dissolved 

206. Notice of resolution to wind up voluntarily. (1) Notice of any 
special resolution or extraordinary resolution for winding up a company 
voluntarily shall be given by the company within ten days of the passing 
of the same by advertisement in the official Gazette, and also in some 
newspaper (if any) circulating in the district where the registered office 
of the company is situate. 

(2) If a company makes default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for 
every day during which the default continues; and every officer of the 
company who knowingly and wilfully authorises or permits the default 
shall be liable to a like penalty. P. 184 

207. Declaration of solvency. (1) Where it is proposed to wind up 
a company voluntarily, the directors of the company or, in the case of a 
company having more than two directors, the majority of the directors 
may, at a meeting of the directors held before the date on which the 
notices of the meeting at which the resolution for the winding up of the 
company is to be proposed are sent out, make a declaration verified by 
an affidavit to the effect that they have made a full Inquiry into the 
affairs of the company, and that, having so done, they have formed the 
opinion that the company will be able to pay Its debts In full within a 
period, not exceeding three years, from the commencement of the wind¬ 
ing up. 

(2) Such declaration shall be supported by a report of the company’s 
auditors on the company’s affairs, and shall have no effect for the purposes 
of this Act unless It is delivered to the registrar for registration before 
the date mentioned In sub-section (1) of this section. 

(3) A winding up in the case of which a declaration has been made 
and delivered in accordance with Jhis section is in this Act referred to 
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as *a members’ voluntary winding up/ and a winding up in the case of 
which a declaration has not been made and delivered as aforesaid is in 
this Act referred to as ‘a creditor’s voluntary winding up.’ P. 189 

MEMBERS’ VOLUNTARY WINDING UP 

208. Provisions applicable to a members’ voluntary winding up. 
The provisions contained In sections 20SA to 208E, both inclusive, shall 
apply in relations to a members’ voluntary winding up. P. 185 

208A. Power of company to appoint and fix remuneration of liquida¬ 
tors. (1) The company in general meeting shall appoint one or more 
liquidators for the purpose of winding up the affairs and distributing the 
assets of the company, and may fix the remuneration to be paid to him 
or them. 

(2) On the appointment of a liquidator all the powers of the direc¬ 
tors shall cease, except so far as the company In general meeting, or the 
liquidator, sanctions the continuance thereof. P. 185 

208B. Power to fill vacancy In office of liquidator. (1) If a vacancy 
occurs by death, resignation or otherwise in the office of liquidator 
appointed by the company, the company in general meeting may, subject 
to any arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may be convened by any 
contributory or, if there were more liquidators than one, by the conti¬ 
nuing liquidators. 

(3) The meeting shall be held in manner provided by this Act or 
by the articles, or in such manner as may, on application by any contri¬ 
butory or by the continuing liquidators, be determined by the Court, p. 185 

208C. Power of liquidator to accept shares, etc., as consideration for 
sale of property of company. (1) Where a company is proposed to be, 
or is in course of being, wound up altogether voluntarily, and the whole 
or part of Its business or property is proposed to be transferred or sold 
to another company, whether a company within the meaning of this 
Act or not (in this section called "the transferee company ”), the liquida¬ 
tor of the first-mentioned company (in this section called "the transferor 
company") may, with the sanction of a special resolution of that com¬ 
pany conferring either a general authority on the liquidator or an autho¬ 
rity in respect of any particular arrangement, receive, in compensation 
or part compensation for the transfer or sale, shares, policies, or other 
like Interests in the transferee company, for distribution among the mem¬ 
bers of the transferor company, or may enter into any other arrange¬ 
ment whereby the members of the transferor company may in lieu of 
receiving cash, shares, policies, or other like Interests or in addition thereto, 
participate in the profits of or receive any other benefit from the transferee 
company. 

(2) Any sale or arrangement in pursuance of this section shall be 
binding on the members of the transferor company. 

(3) If any member of the transferor company who did not vote In 
, favour of the special resolution expresses his dissent therefrom in writing 

addressed to the liquidator and left at the registered office of the com¬ 
pany within seven days after the passing of the special resolution, he may 
require the liquidator either to abstain from carrying the resolution into 
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effect or to purchase his interest at a price to be determined by agree¬ 
ment or by arbitration in manner hereafter provided. 

(4) If the liquidator elects to purchase the member’s Interest, the 
purchase-money must be paid before the company Is dissolved, and be 
raised by the liquidator m such manner as may be determined by special 
resolution. 

(5) A special resolution shall not be invalid for the purposes of this 
section by reason that it is passed before or concurrently with a resolu¬ 
tion for voluntary winding up or for appointing liquidators, but if an 
order is made within a year for winding up the company by or subject 
to the supervision of the Court, the special resolution shall not be valid 
unless sanctioned by the Court. 

(6) The provisions of the Indian Arbitration Act, 1940, other than 

those restricting the application of the Act in respect of the subject- 
matter of the arbitration, shall apply to all arbitrations in pursuance of 
this section. P. 191 

208D. Duty of liquidator to call general meeting at end of each year. 

(1) In the event of the winding up continuing for more than one year, 
the liquidator shall summon a general meeting of the company at the 
end of the first year from the commencement of the winding up and of 
each succeeding year, or as soon thereafter as may be convenient within 
ninety days of the close of the year, and shall lay before the meeting an 
account of his acts and dealings and of the conduct of the winding up 
during the preceding year and a statement In the prescrbed form con¬ 
taining the prescribed particulars with respect to the position of the 
liquidation. 

(2) If the liquidator fails to comply with this section, he shall be 
liable to a fine not exceeding one hundred rupees P. 187 

208E. Final meeting and dissolution. (1) As soon as the affairs of 
the company are fully wound up, the liquidator shall make up an account 
of the winding up, showing how the winding up has been conducted and 
the property of the company has been disposed of, and thereupon shall 
call a general meeting of the company for the purpose of laying before 
it the account, and giving any explanation thereof. 

(2) The meeting shall be called by advertisement specifying the 
time, place and object thereof, and published one month at least before 
the meeting In the manner specified In sub-section (1) of section 206 for 
publication of a notice under that sub-section. 

(3) Within one week after the meeting, the liquidator shall send to 
the registrar a copy of the account, and shall make a return to him of 
the holding of the meeting and of its date, and if the copy Is not sent 
or the return Is not made in accordance with this sub-section the liqui¬ 
dator shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues: 

Provided that, If a quorum is not present at the meeting, the liqui¬ 
dator shall, in lieu of the said return, make a return "that the meeting 
was duly summoned and that no quorum was present thereat, and upon 
such a return being madr the provisions of tills sub-section as to the 
making of the return shall be deemed to have been complied with, 
m. 
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( 4 ) The registrar on receiving the account and either of the returns 
mentioned in sub-section (3) shall forthwith register them and on the 
expiiatlon of three months from the registration of the return the com¬ 
pany shall be deemed to be dissolved: 

Provided that the Court may, on the application of the liquidator or 
of any other person who appears to the Court to be intei ested, make an 
order deferring the date at which the dissolution of the company is to 
take effect for such time as the Court thinks fit. 

(Sj It shall be the duty of the person on whose application an order 
of the Court under this section Is made, within twenty-one days after 
the making of the order, to deliver to the registrar a certified copy of 
the order lor reglstiation, and if that person fails so to do he shall be 
liable to a fine not exceeding fifty rupees for every day dunng which 
the default continues P. 18# 

CREDITORS' VOLUNTARY WINDING UP 

209. Provisions applicable to a creditors 1 voluntaiy winding up. The 
provisions contained in sections 20DA to 209H, both inclusive, shall apply 
In relation to a creditors’ voluntary winding up P. 186 

209A. Meeting of creditors. (1) The company shall cause a meeting 
of the creditors oi the company to be summoned for the day, or the day 
next following the day, on which theie is to be held the meeting at which 
the resolution for voluntary wmding up is to be pioposed, and shall cause 
the notires of the said meeting of creditors to be sent by post to the cre¬ 
ditors simultaneously with the pending of the notices of the said meeting 
of the company 

(2) The company shall cause notice of the meeting of the rreditois 
to be adveitised in the manner specified m sub-section (1) oi section 
206 for the publication of a notice undei that sub section 

(3) The directois ol the company shall- 

(a) cause a full statement of the portion of the company's affairs 
together with a list of the creditors of the company and the estimated 
amount of their claims to be laid before tbe meeting of creditors to be 
held as aforesaid, and 

(b) appoint one of their number to preside at the said meeting 

(4) It shall be the duty ol the director appointed to preside at the 
meeting of the creditois to attend the meeting and pieside thereat 

(5) If the meeting of the company at which the resolution for 
voluntary winding up Is to be proposed Ls adjourned and the resolution 
is passed at an adjourned meeting, any resolution passed at the meeting 
of the creditors, held in pursuance of sub-section (1) of this section, shall 
have effect as if it had been passed immediately alter the passing of the 
resolution for winding up the company 

(6) If the default is made— 

(a) by the company in complying with sub-sections (1) and (2); 

(b) by the directors of the company in complying with sub-section 

(3) ; 

(c) by any director of the company in complying with sub-section 

(4) , 
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the company, directors or director, as the case may be, shall be liable 
to a fine not exceeding one thousand rupees and, in the case of default 
by the company, every officer of the company who is in default shall be 
liable to the lllce penalty. F. 186 

209B. Appointment of liquidator. The creditors and the company 
at their respective meeling mentioned In section 209A may nominate 
a person to be liquidator for the purpose of winding up the affairs and 
distributing the assets of the company, and if the creditors and the 
company nominate different persons, the person nominated hy the ere** 
ditors shall be liquidator, and If no person Is nominated by the creditors 
the person, if any nominated by the company shall be liquidator: 

Provided that in the case of different persons being nominated, any 
director, member or creditor of the company may, within seven days 
after the date on which the nomination was made by the creditors, apply 
to the Court tor an order either directing that the person nominated as 
liquidator by the company shall be liquidator Instead of or jointly with 
the person nominated by the creditors, or appointing some other person 
to be liquidator instead of the person appointed by the creditors. P. 186 

209C. Appointment of committee of Inspection. The creditors at the 
meeting to be held in pursuance of section 209A or at any subsequent 
meeting may. if they think fit, appoint a committee of inspection con¬ 
sisting of not more than five persons, and if such a committee is appointed 
the company may, either at the meeting at which the resolution for 
voluntary winding up is passed or at any time subsequently in general 
meeting, appoint such number of persons as they think fit to act as 
members of the committee uot exceeding five in number: 

Provided that the creditors may, if they think fit, resolve that all or 
any of the persons so appointed by the company ought not to be mem¬ 
bers of the committee of inspection, and, if the creditors so resolve, the 
persons mentioned in the resolution shall not, unless the Court other¬ 
wise directs, be qualified to act as members of the committee, and on any 
application to the Court under this provision the Court may, if it thinks 
fit. appoint other persons to act as such members in place of the persons 
mentioned in the resolution P. 187 

209D. Fixing of liquidators’ remuneration and cesser of directors’ 
powers. (1) The committee of inspection, or if there Is no such com¬ 
mittee, the creditors, may fix the remuneration to be paid to the liqui¬ 
dator or liquidators, and wheie the remuneration is not so fixed, it shall 
be determined by the Court. 

(2) On the appointment of a liquidator, all the powers of the directors 
shall cease, except so far as the committee of Inspection, or if there Is no 
such committee, the creditors, sanction the continuance thereof. P. 187 

209E. Power to fill vacancy in office of liquidator. If a vacancy occurs, 
by death, resignation or otherwise, in the office of a liquidator, other than 
a liquidator appointed by, or by the direction of, the Court, the creditors 
may fill the vacancy P. 187 

209F. Application of section 208C to a creditors’ voluntary winding up. 
The provisions of section 28'1C shall apply In the case of a creditors' volun¬ 
tary winding up as in the case of a members’ voluntary winding up wltli 
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the modification that the powers of the liquidator under the said section 
shall not be exercised except with the sanction either of the Court or of 
the committee of inspection. P. 191 

209G. Duty of liquidator to call meetings of company and of credi¬ 
tors at the end of each year. (1) In the event of the winding up con¬ 
tinuing for more than one year, the liquidator shall summon a general 
meeting of the company and a meeting of creditors at the end of the 
first year from the commencement of winding up, and of each succeeding 
year, or as soon thereafter as may be convenient, and shall lay before 
the meetings an account of his acts and dealings and of the conduct of 
the winding up during the preceding year and a statement in the pres¬ 
cribed form containing the prescribed particulars with respect to the 
position of the winding up. 

(2) If the liquidator fails to comply with this section, he shall be 
liable to a fine not exceeding one hundred rupees. F. 188 

209H. Final meeting and dissolution. (1) As soon as the affairs ol 
the company are fully wound up, the liquidator shall make up an account 
of the winding up showing how the winding up has been conducted and 
the property of the company has been disposed of, and thereupon shall 
call a general meeting of the company and a meeting of the creditors for 
the purpose of laying the account before the meetings and giving any 
explanation thereof. 

(2) Each such meeting shall be called by advertisement specifying 
the time, place and object thereof and published one month at least before 
the meeting in the manner specified In sub-section (1) of section 203 
for the publication of a notice under that sub-section 

(3) Within one week after the date oi the meetings, or, if the 
meetings are not held on the same date, after the date of the later 
meeting, the liquidator shall send to the registrar a copy of the account, 
and shall make a return to him of the bolding ol the meetings and of 
their dates, and if the copy is not sent or the return is not made in 
accordance with this sub-section the liquidator shall be liable to a fine not 
exceeding fifty rupees for every day during which the default continues: 

Provided that, if a quorum (which for the purposes of this section shall 
be two persons) Is not present at cither such meeting, tne liquidator shall, 
in lieu of such return, make a return that the meeting was duly sum¬ 
moned and that no quorum was present thereat, and upon such a return 
being made the provisions of this sub-section as to the making of the 
return shall, in respect of that meeting, be deemed to have been com¬ 
plied with. 

(4) The registrar on receiving the account and in respect of each 
such meeting either ol the returns mentioned in sub-section (3) shall 
forthwith register them, and on the expiration of three months from the 
registration thereof the company shall be deemed to be dissolved: 

Provided that the Court may, on the application of the liquidator or 
of any other person who appears to the Court to be interested, make an 
order deferring the date at which the dissolution of the company is to 
take effect for such time as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order 
of the Court under this section is made, within ten days after the making 
of the order, to deliver to the registrar a certified copy of the order 
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lor registration, and 11 that person falls to do so he shall be liable to a 
tine not exceeding fifty rupees for every day during which the default 
continues p. IBS 

MEMBERS' OR CREDITORS’ VOLUNTARY WINDING UP 

210. Provisions applicable to every voluntary winding up. The pro¬ 

visions contained in sections 211 to 218, both inclusive, shall apply to 
every voluntary winding up whether a members’ or a creditors’ winding 
up P. 187 

211. Distribution of property of company. Subject to the provisions 

of this Act as to preferential payments, the property of a company shall, 
on its winding up, be applied in satisfaction of its liabilities pari passu 
and, subject to such application, shall, unless the articles otheiwlse pro¬ 
vide, be distributed among the members according to their rights and 
Interests in the company P. 187 

212. Powers and duties of liquidator in voluntary winding up. (1) The 
liquidator may— 

(a) in the case of a members’ winding up, with the sanction of an 
extraordinary resolution oi the company, and in the case of a creditors' 
voluntary windln* up with the sanction of either the Court or the com¬ 
mittee of inspection exeicise any of the poweis given by clauses (d), (e), 
<f) and (h) of section 179 to a liquidator in a winding up The exercise 
by the liquidaloi ol the poweis given by this clause shall be subject to 
the control of the Couit and any creditor or contnbutoiy may apply to 
the Couit with lespect lo any exercise or proposed exercise of any of 
these powers 

(b) without the sanction referied to in clause (a), exercise any of 
the other powers by this Act given to the liquidatoi in winding up by 
the Court, 

(c) exeicise the power of the Couit undei this Act of settling a list 
oi contributories, and the list of contributories shall be prima facie evi¬ 
dence of the liability of the persons named therein to be contributories, 

id) exeicise the power ol the Court of making calls, 

(e) summon general meetings oi the company for the purpose of 
obtaining the sanction of the company by special or extraordinary le&olu- 
tion or for any other purpose he may think lit 

(2) The liquidator shall pay the debts of the company and shall 
adjust the rights of the contributories among themselves 

(3) When several liquidators are appointed, any power given by this 

Act may be exeicised by such one oi more of them as may be determined 
at the time of their appointment, or, in default of such determination, 
by any number not less than two p. 213 

213. Power of Court to appoint and remove liquidator in voluntary 
winding up. (1) If from any cause whatever there Is no liquidator acting, 
the Court may appoint a liquidator 

(2) The Court may, on cause shown, remove a liquidator and appoint 
another liquidator p. 187 

214. Notice by liquidator ol his appointment. (1) The liquidator 
shall, within twenty-one days after his appointment, deliver to the regis¬ 
trar for registration a notice of his appointment in the form prescribed. 



m 


cotter tAvt 


(g) Where the bqstnes* done at to be done includes Jtife 
insurance and all the classes specified in clauses (A), ( c ), 
and (</). Rs. 430,000/- of which Rs. 2,00,000/- shall be 
the deposit for life insurance business. 

(A) Where the business done or to be done does not indude 
life insurance but any two of other classes, Rs, 230*000/- 

(*) Where the business done or to be done does not include 
life insurance but includes all the other classes 
Rs. 3,50,000/-. 

(/) Where the business done or to be done is marine 
insurance relating to country craft or its cargo, 
Rs. 10,000/-. 

For insurers having contracts with underwriters of the Society 
of Lloyds, the requirement is thjt they have to deposit one and 
half times the deposit for each class of insurance business as 
specified above 

An insurance company, incorpoiated in India under the Indian 
Companies Act, 1913 and an insurer having his or his principal 
business or domicile in India and an insurer 
Tune and man- incorpoiated oi domiciled m the United Kingdom, 
*ir of payment incorporated or carrying on business before the 
,q*Neposit 27th day of January, 1937 may, where its busi¬ 

ness is life insurance only, make the deposit in not 
more than ten instalments, of which the first must not be less 
than one fourth of the total amount of the deposit, and be paid 
before the application for registration is made, the second must 
be not less than one ninth of the balance of the deposit and be 
paid before 1st January 1939 and the subsequent instalments must 
be not less than the second one and be paid before 1st January 
of each succeeding year 1 But wheie the business of such insurers 
is not only life but also other forms of insurance or other forms 
of insurance excepting life the deposit may be made tn not more 
than seven instalments, of which the first must be of the same 
amount and in the same manner as in the previous case, the 
second must be not less than one sixth of the balance of the deposit 
and be paid on the same date os in the previous case and the subse¬ 
quent instalments must be not less than the second and be paid 


*The Insurance Act, 1938, S. 7 (3). 
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In tht am of such insurers where they were neither iscor* 
pouted before nor carrying on business before the 27th of 
1957, the deposit may be made in instalments of not less tW fl 
one fourth the total amount before the application for regitfrw* 
tion is made, not less than one third the balance before the expiry 
of one year from the commencement of business in British India* 
and not less than one half of the residue before the expiry of two 
\ears from the commencement of business in British India and 
the balance before the expiry of three years from the commence- 
ment of business in Biitish India. 

In case ol jpsuiers other than those referred to above iacor- 
pouted or carrying on business before 27th January, 1937, the 
deposit must be made in two instalments, of which the first shall 
he not less than one half of the total amount of the deposit and 
be paid bdoie the application for registration has been made, and 
the second must be made before the expiry of one year from the 
date of registration. 2 Where such insurers were neither incor- 
pouted nor cariying on business before 27th January, 1937 the 
deposit must be made in full before the application for registra¬ 
tion is made. 3 

An insuier must not undertake new classes of business 
than those for which he is liable to make deposit, until the defjpjgt" 

for which he is liable has been made in full. 4 ^ 

✓ 

If any part of the deposit made under the Act is used in the 
discharge of any liability of the insurer, the insurer must deposit 
such additional sum as would cover the deficiency and the insurer 
shall be deemed to have failed to comply with the requirements 
of the Act unless the deficiency is supplied within two mnn^ 
from the date when the deposit or any part thereof is so used for 
the discharge of liabilities. 8 


Reservation of Deposits i 

The deposit which is made by every insurer is to be 


I Ibid, S. 7 (3). 

,Insurance Act, 1938, S. 7 (4) 
8 Ibid, S. 7 (5). 

* Ibid, S. 7 (6). 
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to be part of the assets of the insurer. But the insurer cannot 
deal with it by way of transfer, assignment or charge or use it 
for the discharge of any of his liabilities except those arising out 
of policies of insurance issued by him so long any of such liabilities 
remain undischarged. It is also not liable to attachment in execu- 
tion of any decree except a decree obtained by a policyholder 
of the insurer in respect of a debt due upon a policy which debt 
the policyholder has failed to realise in any other way. The 
deposit made by an insurer in respect of life insurance business is 
not available for the discharge of any liability of the insurer except¬ 
ing those arising out of policies of insurance issued by him. 1 2 

Refund of Deposits : 

Where an insurer ceases to carry on in British India any 
insurance business or any class of insurance business in respect 
of which a deposit has been made under the Act and his liabilities 
in respect of his insurance business or of that branch of insurance 
business have been satisfied or are otherwise provided for, the court 
may, on the application of the insurer, order the return of the 
whole of the deposit in case the insurer has stopped all business 
or so much of it as does not relate to the classes of insurance 
which he continues to carry on in case the insurer ceases to do 
a particular class of insurance only and confirms other classes." 

Separation of Account and Funds : 

Where an insurer carries on different classes of insurance 
business e.g., life, marine or fire, he must keep a separate account 
of all receipts and payments in respect of each such class of 
insurance business/ If the insurer carries on life insurance busi¬ 
ness along with other classes, the excess of receipts over payments 
in respect of such business must be carried to and form a separate 
fund called the ‘ life insurance fund ’ and the deposit made by 
the insurer in respect of life insurance business is to form a part 
of such fund. 4 The life insurance fund is to be as absolutely ihe 
security of the life policy-holders as though it belonged to aft 
insurer carrying on no other business thau life insurance business 


1 Insurance Act, 1938, S. 7. (4). 

2 Ibid, S. 9. 
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and will not be liable for any liability of the insurer other than 
those connected with his life insurance business. 1 2 

Accounts, Balance Sheet ; Profit and Loss and Revenue 

Account : 

Every insurer, in the case of an Indian company incorporated 
under Indian law or an insurer having his or its principal place 
of business or domicile in British India in respect of all insurance 
business transacted by him and in the case of any other insurer 
in respect of the insurance business transacted by him in India 
must at expiration of each calendar year prepare with reference 
to that year.-— 

(a) a balance sheet in the form set forth in part II of the 
first schedule to the Act and in accordance with the 
regulations contained in part I of that schedule. The 
form and regulations are set out below. The require¬ 
ments of a balance sheet will appear from the regula¬ 
tions. 

(b) a profit and loss account in the foims set out in part 
II of the second schedule to the Act and in accordance 
with the regulations contained in part I of that schedule 
except where the insurer carries on only life insurance 
or fire insurance or marine insurance business. The 
forms and regulations are set out below. The require¬ 
ments of a profit and loss account will appear from the 
regulations. 

(c) j levenue account in the form or forms set forth in 
part II of the Third schedule to the Act and in 
accordance with the regulations contained in part I of 
that schedule. The requirements of a revenue account 
will appear from the regulations. 

Where the insurer is a company incorporated in India the 
accounts and statements referred to above should be signed in 
accordance with the provisions of the Indian Companies Act, 
1913. But in the case of a foreign company the statements and 
accounts should be signed by the chairman, if any, and two 
directors and the principal officer of the company and in the case 


1 Ibid, S. 10 (3). 

2 Insurance Act, 1938, S. (1). 
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of a partnership firm by two partners of the firm or in the case 
of a single ownership concern by the insurer himself. The accounts 
and statements must be accompanied by a statement containing 
the names and descriptions of the persons in charge of the 
management of the business during the period to which such 
accounts and statements refer and by a report by such persons 
on the affairs of the business during that period. 


THE FIRST SCHEDULE. 

(.Sec section 11.) 

Regulations and Forms for the prcpaiation oj Balance -Shut 
PART I. 

Regulations . 


1. ^ The balance-sheet required to be prepared in respect of every class 
of business carried on by an insurer is, in the form in which it is set 
out in Part II of this Schedule (Form A), appropriate to a case where 
the insurer maintains a separate fund in respect of life insurance business. 

2. The balance-sheet of life insurance business shall be prepared as 
a separate document. The balance-sheet of any class of business may be 
psqpared as a separate document instead of being incorporated by the 
addition of columns and headings in the general balance-sheet, but the 
totals of each such separate balance-sheet (showing the Lotal assets of the 
class of business, the balance at the credit of the life insurance fund or 
other separate fund or account, the amount of shareholders’ undivided 
profits, and outstanding liabilities) must in any case be incorporated in 
the general balance-sheet. 

3. If any combined balance-sheet is for any purpose issued by an 
insurer, it shall be in'accordance with the Form set out in this Schedule, 
and there shall not be included among the assets shown in any such 
combined balance-sheet any amount in respect of any holding in or 
advance to any insurer whose assets and liabilities have been incorporated 
therein. Every combined balance-sheet must show clearly on the face 
thereof that it is a combined balance-sheet and must set out fully the name 
of every insurer whose assets and liabilities have been incorporated therein ; 
if the assets and liabilities of any person not being an insurer are included 
in a combined balance-sheet the fact must be stated thereon. 

4. Where any guarantee has been given by an insurer (otherwise 
than in the ordinary course of re-insurance business) in respect of the 
policies of any other insurer, the balance-sheet of the insurer by whom 
the guarantee was given must show clearly the name of every insurer 
whose policies have been so guaranteed and the extent of the guarantee : 

Provided that this regulation shall not apply where a combined 
balance-sheet is issued incorporating the assets and liabilities of the insurer 
whose policies are guaranteed 
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5. Where any part of the assets of an insurer is deposited in any 
place outside British India as security for the owners of policies issued 
in that {dace, the balance-sheet shall state that part of the assets has been 
so deposited, and, if any such part forms part of the life insurance fund, 
shall show the amount thereof and the place where it is deposited. Where 
any combined balance-sheet is issued by an insurer for any purpose, the 
information required by this regulation shall be shown in the aggregate 
in respect of all the insurers whose assets and liabilities have been incor¬ 
porated in the balance-sheet. 

6 . There shall be appended to the balance-sheet a statement in Form 
AA as set out in Fart II of this Schedule showing the market value and 
the book value of the assets in India. 

7. Every balance-sheet shall contain the following certificates, 
namely:— 

(i a ) a certificate signed by the same persons as are required by this 
Act to sign the balance-sheet explaining how the values as 
shown in the balance-sheet of the Investments in Stocks and 
Shares have been arrived at, and how the market value thereof 
has been ascertained for the purpose of comparison with the 
values so shown ; 

(b) a certificate signed by the same persons as are required by this 

Act to sign the balance-sheet and signed also, so far as respects 
the value of any items shown in the balance-sheet under the 
heading of “Reversions and Life Interests,” by an actuary, 
certifying that the value of all the assets have been reviewed 
as at the date of the balance-sheet, and that in their belief 
the assets set forth in the balance-sheet are shown in the 
aggregate at amounts not exceeding their realiable or market 
value under the several headings—"Loans,” “Reversions and 
Life Interests,” "Investments,” “Agent’s Balances/’ “Out¬ 
standing Premiums,’' “Interest, Dividends and Rents outstand¬ 
ing,” “Interest., Dividends and Rents accruing but not due,” 
"Amounts due from other Persons or Bodies carrying on 
Insurance Business,” “Sundry Debtors,” “Bills Receivable/* 
“Cash” and the several items specified under “Other 
Accounts ’’ : 

Provided that if the persons signing the certificate are unable to 
certify that the assets set forth in the balance-sheet are so 
shown as aforesaid, a full explanation of the bases upon which 
the values shown in the balance-sheet have been assessed shall 
be given in the certificate ; 

(c) a certificate signed by the same persons as are required by this 

Act to sign the balance-sheet and by the auditor certifying 
that no parts of the assets of the life insurance fund has been 
directly or indirectly applied in contravention of the provi¬ 
sion of this Act relating to the application and investment 
of life insurance funds ; and 

(d) certificates signed by the auditor (which shall be in addition 

to any other certificate or report which he is required By 
law to give with respect to the balance-sheet) certifying— 

0 ") that he has verified the cash balances and the securities 
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relating to the insurer's loans, reversions and life 
interests, and investments; 

(w) to what extent, if any, he has verified the investments 
and transactions relating to any trusts undertaken by 
the insurer as trustee ; and 

(in) in the case of a combined balance-sheet, that he has 
audited the balance sheet and accounts of every insurer 
whose assets and liabilities are incorporated therein, 
or that any such balance sheet and accounts which have 
not been audited by him have. been certified by inde 
pendent auditors The said ceitihcate shall contain a 
reference to such reservations, if any, as may have been 
made by any auditor upon any report or certificate 
given by him with respect to the balance-sheet and 
accounts of any insurer whose assets and liabilities arc 
incorporated in the combined balance sheet 

8 If the values shown in the balance sheet in respect ol “Holdings 
in Subsidiary Companies’' or “House property (/) in India («) out of 
India *' have been increased since the last previous balance sheet, the 
certificate required by paragraph (b) of the last foregoing regulation shall 
state the amount of every increase not solely due to the cost of subsequent 
additions or, as respects holdings in controlled companies, to increased 
profits, and shall contain an explanation of the reason therefor 

9. For the purposes of tlm Schedule the following expressions hd\e 
the meanings hereby respectively assigned Lo them, namely — 

(a) “combined balance sheet ” includes any combined statement 

made by an insurer of assets and liabilities in the form of 
a balance sheet which includes the assets and labilities of any 
other insurer , and 

(b) “ market value ” means as respects any assel the market \ due 

thereof as ascertained from published market quotations or, 
if there be no such value, its fair value as between 1 willing 
buyer and a willing seller 
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FORM AA. 

Classified Summary of the Indian Assets of the 

Company on 19 


Class of Asset. 

Book 
value as 
per (b) 

, below. 

Market- 
value as 
Per (b) 
below. 

Remarks 
as per (c) 
below. 


| Rs 

Rs 


(1) Government of India Securities 




(2) Indian Provincial Go\ernment Secu 1 
nties 




(3) Indian Municipal Port and Improve- 1 
ment Trust Securities including 1 
Debentures 



i 

(4) Debentures of Indian Railway*, 

(5) Guaranteed and Preferenee Shares 

1 

1 



of Indian Railways I 

(6) Annuities of Indian Railways , ' 

(7) Ordinary Shares of Railways in | 

India 

(8) Other Debentures of concerns in 

India , 

(9) Other Guaranteed and Preference ' 

Shares of concerns in India 

(10) Other Ordinary Shares of concerns I I 

In India 

fJl) Loans on the Compan\ s policies I 
effected in India and within their 

surrender value ! 

(12) Loans on Mortgage of property in I * 

India ' l 

(13) Loans on Personal Security lo 

persons domiciled and resident m 
India 

(14) Other loans granted in India (parti 

culars to be stated) 

(15) Land and House Property in India 

(16) Cash on Deposit in banks in India 

(17) Cash in Hand and on current ac- 

count in banks in India 

(18) Agents* balances and outstanding 

premiums 
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FORM AA —Conti. 


Class of Asset 


(19) Interest, dividends and rents cither 

outstanding or accrued but not 
due 

(20) Other assets in India (to be specified) 


5ook Market- 
value as value as 


per (a) 
below 


per ( b) 
below 


Remarks 
as per (c) 
below 


Rs Rs 


The statement shall show— 

(a) the value foi which credit is taken in the balance sheet for 
each of the above mentioned classes of assets 
(i b ) the market value of such of the above mentioned classes of assets 
as has been asccitamed from published quotations after deduc 
tion of accrued interest included in market prices in thosi 
cases where accrued interest is included elsewhere in the 
balance sheet, 

(r) how the value of such of I he move inentionu lIisvcs of assets 
as his not been ascert lined frum published quo* itions has been 
anivid at and 

(d) the rates of cxclungc at which the values of the issets other 
thin in rupee currency have been converted into rupees 
The market values need not be shown separitely wher they are not 
less than the book \ dues ind a certificitc to tint effect is appended to the 
statement 

No amounts on u count of in\ of the following items ma\ be entered 
into the statement — 

One dw ill 

Prelumn r\ tormilmn oigum him ni devck pimnt excuses 
Commi sinn oi discount on hues or debentures issued 
Commuted Commission 

1 q'endihut i imul foiw ud ti be wnten off in future \cars 


THF SFCOM) SCHEDULF 
(Arr section 11 ) 

Regulations curl l onus Jot tin prtpmaUon oj Piofit imd fore /Irmuntr 

PART I 
Regulation j 

1 The items on the income side of the Profit and Loss Account and 
Profit and T oss Appropriation Account mu t relate to income whcthei 
actually received or no* md the items on the expenditure side must 
relate to cxpenditine whethei letualh pud m not 

2 Deductions from Interest Dividends and Rents to be shown m 
respect of income tax must include all amounts in lespect of British 
Indian income tax whethei or not it has been or is to be deducted at 
source or paid direct 

3 The Interest, Dividends and Rents, less income tax thereon shown 
in the Res enue Accounts for any classes of business other than life insurance 
business including annuity business may, if the insurer so desires, be included 
with the corresponding items in the Profit and Loss Account 
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PART II. 

FORM B. 

Form of Profit and Loss Account 
Profit and Loss Account of for the year ended 19 


|Rs. a. p. 


Rs v p. 

British India Taxes on 
the Insurer’s Profits (not 
applicable to any parti 
cular Fund or Account) 

Interest, Dividends and 
Rents (not applicable 
to any particular Fund 
or Account) Rs 


i 

1 Less—Income-tax there¬ 
on Rs. 


I xpenses ol Management 
(not applicable ( o an> 

(.articular Fund 01 Al 
count)* 

Piofil on realisation of 1 
Investments (not rre 

dited to Reserves or any 
particular Fund oi 

Account) 

Loss on Realisation of In 
vestments (not charged 

Lo Reserves of in> par 

Menhir Fund 01 Account) 

Appreciation of Invest¬ 
ments (not credited to 
Resei v e-, or anj particu- 
hr Fund or Account) 


Depieciation ol Invest 

ments (not charged to 

Reserves or an> parti 
culai Fund or \ccount) 

Profit transferred from 

Revenue Accounts (de-1 
tails to be given) ^ 

t 

Loss transferred from Rc 
venue Accounts (details 
to ht given) 

i 

Tunsfer Fee' I 

t 

Other Expenditure (lu lie 
specified) 

Other Income (to he 
specified) | 

1 

R dance for the year car 
ried to Appropriation 

Account 

Balance, being loss for the 
year carried to Appro-1 
priation Account 

i 

i 


i 



* If anv sum has been deducted from this item and entered on tbe 
assets side of the balance-sheet, the amount must be shown separately 
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FORM C. 

Form of Profit and Loss Appropriation Account . 

Profii and Loss Appropriation Account of for the year ended 19 . 



Rs. A. P. 


Rs. A. P. 

Balance being loss brought 
forward from last year. 

| Balance brought forward 
| from last year Rs. 


Balance being loss for the 
year brought from Profit 
and Loss Account (as 
in Form B) 


Less—Dividends since 

paid in respect of last 
year (to be specified and 
if “free of tax'* to be 
so stated)* Rs 

Dividends paid during the 
icar on account of the 
current year (to be 
v|>t tailed and if “free of 
ta' ’ to be so stated) 

! ! 

i 

l 

1 

Tuns ers to any particu¬ 
lar Funds or Accounts 
(details to be given) 

Balance foi 1 lit veir 
brought from Profit and ( 

Loss Account (as in i 
, Foim B) 1 

Bb) tnce at end of the year 
n shown in the Balance- 
Sheet 

1 reliantc being loss at end 1 
of the vcai as shown in . 
tht Bilince Sheet 1 


* Note .—This item may be shown on the other side of the accounl 
if preferred. 
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THE THIRD SCHEDULE 
(See section II.) 

’Regulations and Forms for the preparation of Revenue Accounts . 

PART J. 

Regulations. 

1. Form I) is, as set out in Part 11 of this Schedule, appropriate for 
hfe insurance business, but a separate revenue account must be prepared 
for every class of business in respect of which the insurer is required to 
maintain a separate account. 

2. Form F is, as set out in Part 11 of this Schedule, appropriate for 
lire insurance business. A separate revenue account in the same form must 
be prepared for accident and miscellaneous insurance including workmen’s 
compensation and motor car insurance. Form E is, as set out in Part tf 
o t this Schedule, appropriate for marine insurance business. 

3. If any combined revenue account is for any purpose issued by an 
insurer it must be in accordance with the forms specified in this Schedule 
and musf dearly show on the face thereof that it is a combined revenue 
u.count, and must set out fully the name of every insurer required to 
make separate returns under this Act whose revenue and expenditure have 
been included therein ; if the revenue and expenditure of any person not 
hemg an insurer arc included in a combined revenue account, the fact 
must be stated thereon. 

4. The items on the income side ot the revenue account must relate 
to income whether actually received or not, and the items on the expendi¬ 
ture side must relate to expenditure whether actually paid or not. 

*>. Re-insurance premiums, whether on business ceded or accepted, 
are to be brought into account gross (i.e., before deducting commissions) 
under the head of premiums. 

6. As respects life insurance business the following statements shall 
be furnished to the Superintendent of Insurance every year showing details 
ptovided for in a Form pertaining thereto:— 

(A) A statement in form DD as set forth in Part II of this Schedule. 

(B) A statement in form DDD as set forth in Part II of this 

Schedule. 

(C) A statement in form DDDD as set forth in Part II of this 

Schedule. 

7. The following information shall be supplied in addition to the 
revenue account, namely, the gross premium written in India for life, fire, 
marine and accident and miscellaneous insurance business. 

8. Any office premises which form part of the assets of a life insurance 
fund must he treated as an interest earning investment, and accordingly, 
in the revenue account for life insurance business a fair rent for the 
premises must be included under the heading “Interest, Dividends and 
Rents*’ and in the revenue account for every class of business* for which 
the premises are used, proper charges for the use thereof must be included 
under the heading 'Expenses of Management.” 
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9 Where an insurer carries on the business of life insurance in con 
junction with any other class of insurance business the expenses of manage 
meat charged to the life insurance revenue account must not include more 
than a leasonablc proportion of the common expenses and in particular 
no such account must be charged with more than a fair sum for the use 
of any office premises having regard to the income from the vanous classes 
of business earned on and to the c\unt to which the premises ire used for 
the purposes of each class of business 

10 Deductions from JntciesL Dividends and Rents in respect of 
income .>a\ must include all income 1 1 \ charged on such income whether 
oi not it has been or is to be deducted at source or paid direcL, the 
mcom&tax to be shown as so deducted m the life insurance Revenue 
Account is British Indian, United Kingdom, Foreign and Dominion income 
lax, but the income4ax to be shown as deducted in Revenue Account* 
of any other classes of business is British Indian income tax only 
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Notes. 

(a) In the case of an insurer having his head office in Brush India 
these columns apply only to business the premiums in respect of whicl 
are payable outside India* 

(b) If any sum has been deducted from this item and entered 01 
the assets side of the balance-sheet, the amount so deducted must be showi 
separately. Under this item the salary paid to the managing agent o 
managing director shall be shown separately from the total amount past 
as salaries to the remaining staff. 

(c) All single premiums for annuities, whether immediate or deferred 
must be included under this heading. 

(d ) British Indian, United Kingdom. Foreign and Dominion income 
tax on Interest Dividends and Rents must be shown under this heading 
less any rebates of income-tax recovered from the revenue authorities ii 
respect of expenses of management. The separate heading on the otbe 
side of the account is for United Kingdom, British Iodia, Foreign afi< 
Dominion taxes, other than those shown under this item. 

(e) Under the he id “Other Income” fines, if any, realised from tfo 
staff must be shown scpaiately. All the amounts received by the insure 
directly or indirectly whether from his head office or from any other source 
outside British India shall also be shown separately in the revenue accoun 
except such sums as properly appertain to the capital account. 

(/) In the case ot an insurer having his principal place of busiocs 
outside British India (he expenses of management for business out 0 
India and total business need npt be split up into the several sub-heads 
if they arc not so split up in his own country. 



The balance sheet, profit and loss account* Revenue Account 
arid profit and loss appiopriation account of every Indian Com¬ 
pany or every insurer having his place of business or domicile 
in British India, in respect of all insurance business transacted 
by it or him, and of every non-Indian insurer, in respect of the 
insurance business transacted by him in India, must be audited 
annually by an auditor unless in the case of t in Indian Company, 
it is already subject to audit under the Indian Companies Act, 
1913. The auditor is to have the same rights and liabilities ns 
provided for in S. 145 of the Indian Companies Act 1 . 

Actuarial Report and Abstract : 

Every insurer carrying on life insurance business must, once 
at least in every five years, cause an investigation to be made by 
an actuary into the financial condition of the life insurance 
business carried on by him, including \ valuation if his liabilities 
in respect thereto and shall cause an abstract of the report of 
such actuary to be made in nccordance with the regulations and 
requirements contained in Parts I a^id II of the Fourth Schedule 
to the Act. Such abstract must be accompanied by a certificate 
signed by the principal officer of the insurer that full md 
accurate particulars of every policy under which there is a 
liability, actual or contingent, have been furnished to the actuary 
for the purpose of investigation. The valuation report of the 
actuary must also specify the life insurance business in fo/ce at 
the date. The investigation and valuation must relate to the whole 
of the life insurance business in the case of Indian Companies 
or insurers having their principal place of business or domicile in 
India and to the life insurance business transacted in India in the 
case of insurers having their principal place of business or domicile 
outside India. 2 

Every abstract prepared by the actuary must contain a certifi¬ 
cate by the actuary that he has satisfied himself as to the accuracy 
of the valuations made and must show the following amongst 
others 

(*) the valuation date; 

1 Insurance Act, 1938, S. 12. 

2 Insurance Act. 1939. S. 13. 





(fj) the general principles and full details of the methods 
adopted in the valuation of each of the various classes 
of insurance including statements as to whether the 
principles were determined by the instruments consti¬ 
tuting the company or by its regulations or bye laws 
or how otherwise, the method by which the net pre¬ 
miums have been arrived at and how the ages at entry* 
premium terms and maturity dates have been treated 
and so on. 

(lit) the table oi mortality used, and the rate of interest 
assumed in the valuation 

(tv) the basis adopted in the distribution ot profits «us 
between the insurer and policy-holders. 

(v) the general principles adopted in the distribution of 
profits among policy-holders. 

Submission of Returns : 

The audited account and statements in balance sheet, profit 
and loss account and revenue account and the actuarial report 
and abstract referred to above must be printed and five copies 
thereof must be furnished as returns to the Superintendent of 
Insurance within six months from the end of the period to which 
they refer. The period may be extended by the Superintendent 
of insurance in the case of the furnishing of actuarial abstract and 
also in the case of insurers having their principal place of business 
or domicile outside British India or Indian insurers doing business 
outside India 1 . Of the four copies so furnished one must be signed 
jn the case of a company by the Chairman and two directors and 
by the principal officer of 4 the company and, if the company has 
managing director or managing agent, by that director or 
managing agent, and, in the case of a firm, by two partners of 
the firm, and, in the case of an insurer being an individual, by 
the insurer himself 2 . 

Where an insurance company incorporated in India furnishes 
Us accounts and balance sheet to the Superintendent of Insurance 
in the manner referred to above, it need not file its balance sheet 
with the Registrar of Joint Stock Companies of the province under 
S. 134 of the Indian Companies Act ami it will be sufficient com- 

1 Insurance Act, 1938, S. ]5 (1). 

-Insurance Act, 1938, S. 15 (2). 
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pliance with the Indian Companies Act if it sends to the Registrar 
a copy of the accounts and balance sheet furnished to the Superin¬ 
tendent of Insurance, 

Every insurer must also submit to the Superintendent a certi¬ 
fied copy of every report on the affairs of the concern which is 
submitted to the members or policy-holders and if it is a company 
incorporated in India, it must also submit to the Superintendent 
an abstract of the proceedings of every general meeting within 
thirty days from the holding of the meeting to which it relates 1 , 

Requirements of Returns for Foreign Companies : 

Where a foreign insurer carrying on business in India is 
required by the law’ of the country in which he or it is constituted, 
incorporated or domiciled to prepare and to furnish to a puhlu 
authority of that country documents of substantially the same 
nature as the balance sheet, profit and loss account, Revenue 
Account and actuarial report and abstract, such insurer is not 
required to prepare ^uch accounts, statements and abstracts 
according to the Indian law and the provisions of the Act will 
he sufficiently complied with if such insurer furnishes to .hr 
Superintendent of Insurance four certified copies in the Ejighdi 
Language of evcr\ balance sheet, account, abstract, report and 
statement supplied to the public authority of his or its own countr) 
according to its law within six months from the end of the period 
to which such documents refer together with the following state 
ments, namely :— 

(a) a statement showing the assets held by the Insurer ir 
India. 

(b) revenue account showing each class of business 
transacted by it in India. 

(c) an abstract of the valuation report in respect of all liU 
insurance business transacted by the insurer in India. 

(d) A declaration in the prescribed form stating that ^ 
amounts received by the insurer have been shown in 
the revenue account except such sums as propirh 
appertain to the capital account. 

Custody and Inspection of Documents and Supply of Copies : 

Every return furnished to the Superintendent of Insurance or 


1 Ibid, Ss. 18 and 19. 

2 Ibid, S. 20 (2). 
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a certified copy thereof is to be kept by the Superintendent and 
to be kept open for inspection; and any person may procure a 
copy of any such return, or of any part thereof* on payment of 
i fee of six annas for every hundred words 1 . 

Every insurer must supply within fourteen days a printed or 
certified copy of the accoui ts, statements and abstract, furnished 
to the Superintendent under the Act, on the application of any 
shire-holder or Policy-holder made at any time within two years 
irom the date on which the document was so furnished, when the 
insurer is constituted, mcoiporated or domiciled in British India 
md m any other cisc vuthin one month of such application 2 

Superintendent of Insurance, his powers and duties : 

Superintendent of Insurance is the Ofhcer, who is a qualified 
ictuary, appointed bj the Central Government to perform the 
duties of the Superintendent of Insuiancc under the Insurance 
\ct, 1938;3 The control and supersision of insuiancc companies 
h> the Central Government is exeicised through the Superinten¬ 
dent of Insurance and the michinery of Control which the Act 
Ins provided tor makes the Superintendent the most important 
fig me in the whole scheme of the Act In fact the shadow of 
the Superintendent looms over every sphere ot msuiance com¬ 
panies sought to be controlled and supervised b> the Act His 
powers and duties mi\ bt enumerated as follows — 

(a) He grants the eeitifieate of registration to an insurer. 
The application for registration is to be made to him 
and he sees whethci the leqinrtme its of the Act have 
been satisfied he true he grants the eeitifieate He has 
the power to cancel or withhold legist ration subject to 
his decisions bung appealed against to tht Court 

(b) The certified copies, audited balance sheet, piofit and 
loss account, levenue account and the actuarial report 
and abstract of c\er\ insurer is to be furnished to the 
Superintendent within a prescribed time If tt appears 


1 Insurance Act 
- Ibid. S 20 (2) 


1938, S 20 (1) 
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to the Superintendent that any return so furnished is 
inaccurate or defective in any respect, he may 1 2 

(/) require tiom the insurer such further information, 
certified if he so directs by an auditor or actuary 
as he may consider necessary to correct or supple¬ 
ment such return; 

(it) Call upon the insurer to submit for his examina¬ 
tion at the principal place of business of the insurer 
in British India any book of account, register or 
other document or to supply any statement which 
he may specify in a notice served on the insurer 
for the purpose ; 

(tit) examine any officer ot the insurer on oath in rela¬ 
tion to the return 

(w) decline to accept any such leturn unless the defi¬ 
ciency has been supplied before the expiry of one 
month trom the date on which the requisition for 
correcting the inaccuracy or supplying the deficiency 
was delivered to the insurer and on his declining 
to accent such return the insurer is to be deemed 
to have failed 1o comply with the provisions of the 
Act. 

The decision of the Superintendent as regards declining to 
accept any return is subject to appeal to the Court 4- '. 

(r) If it appears to the Superintendent that an investigation 
and valuation of the business of an insurer by#an 
actuary does not properly indicate the condition of the 
affairs of the insurer by icason of the faulty basis 
adopted in the valuation, he may, alter giving notice 
to the insurer and giving him an opportunity to be 
heard, cause an investigation and valuation to be made 
at the expense of the insurer by an actuary appointed 
by the insurer for this purpose and approved by the 
Superintendent. 

(d ) If the Superintendent has reason to believe that the 
interests of the policy-holders of an insurer are in danger 


1 Insurance Act, 1938, S. 21 (1). 

2 Ibid, S. 21 (2). 
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dr that an insurer is unable to meet his obligations qr 
has made default in complying with any o£ the provi¬ 
sions of the Act, or that an offence under the Act has 
been or is likely to be committed by an insurer or any 
of his officers or if he receives a requisition in this be¬ 
half signed by the shareholders of an insurance com¬ 
pany not less in number than one tenth of the whole 
body of shareholders and holding not less than one 
tenth of the whole share capital or if he receives a 
requisition in this behalf signed by not less than fifty 
policyholders holding policies of life insurance that have 
been in force for not less than three vears and are of the 
total value ot not less than Rs. *50,000and supported 
by an affidavit, lie may, after giving notice to the insurer 
and giving him an opportunity of being heard, appoint 
an auditor or actuary or both, not being an auditor or 
actuary in the employ of the insurer, to investigate the 
affairs of the insurer, n mav himself make such 
investigation. The Superintendent may require the 
insurer to comply within a specified time with any 
directions he may issue to remedy the defects disclosed 
by such investigation It (he insurer fails to comply 
with such diicction or if as a result of the investigation 
the Superintendent is oi opinion that the business of the 
insurer should be wound up in the interests of the 
Policy-holders, the Superintendent may, after giving 
notice to the insurer and giving him an opportunity 
of being heard, apply to the court to have the business 
the insurer wound up 1 . 

(<?) The Superintendent has the power lo prosecute insurers 
or where the insurer is a company its directors or 
principal officers for non-compliance with the provisions 
of the Act J . 

( f ) The Superintendent may take such sups as he may 
consider necessary to inspect and verifv that the wets 
of an insurer are invested as required by the Act, 

Register of Policies and Claims : 

An insurer who has his principal place of business or domicile 

1 Insurance Act, S. 33 (1), (4) and (5). 

3 Ibid, S. 107. 
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in British India or a company incorporated in India must, in 
respect of all insurance business, and an insurer incorporated or 
constituted outside British India must, in respect of the insurance 
business transacted by him in India, maintain ( a) a register of 
policies and (b) a register of claims 1 2 * 4 . In a register or record of 
policies must be entered in respect of every policy issued by the 
insurer, the name and address of the Policy-holder, the date when 
the policy was effected and a record of any transfer, assignment 
or nomination of which the insurer has notice". In a register or 
record of claims must he entered every claim made together with 
the date of the claim, the name and address of the claimant and 
the date on which the claim was discharged, or in the case of a 
claim which is rejected, the date of rejection and the grounds 
therefor 51 . 

Investments : 

Every insurer incoiporatcd in or domiciled in India or tin 
United Kingdom must invest and hold invested assets to thi 
extent of fifty-five per cent of the sum of his total liabilities u> 
the holders of life insurance policies in India, representing matured 
claims and claims to mature, less the amount deposited by it with 
the Reserve Bank of India in accordance with the provisions o\ 
the Act and the amount lent by him to policy-holders on policies 
of life-insurance, in lhe following manner 1 . 

(a) Twenty five per cent ol such total liabilities in Govern¬ 
ment "Securities, and 

(b) Thirty per cent of such total liabilities in Government 
securities or other approved securities or securities of or 
guaranteed by the Government of the United Kingdom. 

But an insurer incorporated or domiciled elsewhere than in 
British India or the United Kingdom and an insurer incorporated 
in British India whose share capital 1o the extent ot one-third i* 
owned by, or the members of whose governing body to the extent 
of one-third consists of, individuals domiciled elsewhere than in 
British India or the United Kingdom, must invest and hold invested 
assets to the whole extent of 1 he sum of his total liabilities to 

1 Ibid, S. 14. 

2 Ibid, S. 14. 

• Ibid, S. 14. 

4 Insurance Act, 1938, S. 27 (1). 
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holders of life insurance policies in India on account of matured 
claims and claims to mature less the amount of his deposit and 
any amount due to him on loans granted by him on policies of 
life insurance, in the following manner 1 :— 

( 0 ) Thirty-three and one third per cent of such total 
liabilities in Government securities, and 

(b) the balance of such total liabilities in Government 
securities or other approved securities or securities of or 
guaranteed by the Government of the United Kingdom. 

Every insurer carrying on business at the commencement of 
the Act must invest his assets in the above manner within four 
years from the commencement of the Act 1 ’. 

Every insurer other than provident society registered under 
the Act and carrying on the business of life insurance, is required, 
twice in every year, namely within fourteen days of the 30th of 
June and 31 st of December respectively, to submit to the Superin¬ 
tendent of Insurance a statement certified by the principal officer 
of the insurer showing as at the said dates the assets held invested 
in accordance with the above provisions. 8 The Superintendent 
uin at any time take proper steps to verify and inspect the assets 
invested in the manner required by the Act and the insurer must 
comply with all requisitions made b\ the Superintendent in that 
behalf 4 . 

Prohibition of Loans : 

No insurer can giant loans or temporary advances to (a) any 
director, managing agent, manager, auditor, actuary or officer of 
the insurer where the insurer is a company or (b) to any partner 
nf the insurer where the insurer is a partnership or (c) to any other 
company or firm, excepting a banking concern in which any such 
director, manager, managing agent, actuary, officer or partner holds 
the positions of a director, manager, managing agent, actuary, 
officer or partner, either on hypothecation of property or on 
personal security or otherwise excepting where the loan or advance 
h given on life policies issued by the insurer to the extent of the 

Mbid, S. 27 (2). 

2 Insurance Act, S. 27 (3), 

3 Insurance Act, S. 28 (1). 

4 Ibid, S. 28 (2). 
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surrender value of such policies 1 . In the case of loans to such 
specified persons as in (a) and (b) existing at the commencement 
of the Act, such loans must have been repaid within one year from 
the commencement of the Act and in case of default such default¬ 
ing director, manager, managing agent, auditor, actuary, officer or 
partner shall cease to hold office on the expiry of such one year* 

Limitation on Employment of Managing Agents : 

The Insurance Act, 1938, prohibits the appointment of a 
managing agent for the conduct of the business of an insurer. 2 If 
an insurer is a company which was engaged in the business of 
insurance before the commencement of the Act and employed 
a managing agent for the conduct of its business, then such 
managing agent shall cease to hold office on the expiry of three 
years from the commencement of the Act, notwithstanding any¬ 
thing contained in the Indian Companies Act, 1913, or in the 
memorandum and articles of the insurer or in the agreement with 
the managing agent, and such managing agent shall not be entitled 
to claim any compensation from the insurer for the premature 
termination of his employment 3 . The insurer must not pay and 
such managing agent must not accept as remuneration more than 
Rs. 2000/- per month in all, including all salary, commission and 
other remuneration payable to the managing agent, during the 
three years after the commencement of the Act during which the 
man iging agent will be able to function 4 . 

Amalgamation and Transfer of Insurance Business : 

"Vo life insurance business excepting an insurer constituted, 
domniled or incorporated outside British India, can be transferred 
to or amalgamated with the life insurance business of any other 
insurer except in accordance with a scheme prepared and sanctioned 
by the Court having jurisdiction over one or other of the insurer 
concerned in the following manner 3 . 

(a) The scheme must set out the agreement under which 
the transfer or amalgamation is proposed to be effected. 


1 Insurance Act, 1938, S. 29. 

2 Insurance Act, 1938, S V (1) 

s lbid, S. 32 (2). 

4 Insurance Act, 1938, S. 32 (3). 
6 Ibid, S. 35 (1), 
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and shall contain such further provisions as may ,be 
necessary for giving effect to the scheme* 

(b) After the scheme is prepared and before any applica¬ 
tion may be made to the Court for its sanction, notice 
of the intention to make the application together with 
a statement of the nature of the amalgamation or 
transfer, as the case may be, and of the reasons there¬ 
for must, at least two months before the application is 
made, be sent to the Central Government together with 
certified copies of the following documents :— 

(i) a draft of the agreement or deed under which it is 
proposed to effect the amalgamation or transfer ; 
(if) Statement* of the assets and liabilities of the insurers 
concerned in such amalgamation or transfer ; and 
(///) the actuarial or other reports on which the scheme 
was founded including a report by an independent 
actuary cm the proposed amalgamation or transfer. 

These documents arc to be kept open for inspection of the 
members and policy-holders at the principal and branch offices 
ind Chief agencies o 1 the insurers concerned during the two 
months before the application is made. 

( c ) After the expirv of two months the application may 
be made to any of two courts mentioned above. The 
Court, if it so dirccU, shall cause notice of the application 
In he sent to even holder of a life policy of the insurers 
concerned and a statement of the nature of the amalga¬ 
mation or transfer, as the case may be, to be published 
in such manuer and for such period as it may direct 
and after hearing the directors and such Policy-holders 
or other persons as may apply or arc entitled to he heard, 
may .sanction the arrangement, if it is satisfied that no 
sufficient objection to the arrangement has been 
est ablished 1 . 

Statements required after amalgamation or transfer s 

In the case of every amalgamation or transfer whether in 
accordance with the provisions of the Act which applies to Indian 
insurers only or otherwise, the insurer carrying on the amalgama* 

1 Tbi4* S. 56. 
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ted business or to whom the business has been transferred must, 
within three months from the completion of the amalgamation 
or transfer, furnish to the Central Government. 1 

(a) a certified copy of the scheme, agreement or deed under 
which the amalgamation or transfer has been effected, 
and 

( b ) a declaration signed by every insurer concerned or in 
the case of a company by the Chairman or the principal 
officer that to the best of their belief every payment made 
or to be made to any person whatsoever on account ot 
the amalgamation or transfer is fully set forth in the 
declaration, and 

(c) where the amalgamation or transfer has not been made 
in accordance with a scheme confirmed by the Court 

, where the amalgamation or transfer is between non- 
Indian insurers— 

(/) certified copies oi statements ol the issets and 
liabilities of the insurers concerned, and 
(/?) certified copies of the actuarial or other reports up¬ 
on which the agreement or deed was founded. 

Assignment or transfer of Policies : 

We have dealt with this subject ilre:id\ under Li!c Insurance. 

Nomination by Policy-holder : 

The holder of a policy may at the time of effecting the policy 
or at any time before the policy matures for payment, nominate 
a person or persons to whom the money secured by the policy 
shall be paid in the event of his death. Such nomination to be 
valid must be either incorporated in the text of the policy itself 
or be made by an endorsement on the policy, communicated to 
the insurer and registered by him in the records relating to the 
policy The insurer may charge a fee not exceeding Re. 1/- for 
registering any such endorsement. But any such nomination may 
at any time before the policy matures for payment be cancelled 
or changed by an endorsement or further endorsement or a will 
as the case may be and ceases to have effect automatically on an 
assignment or transfer of the Policy. The nominee has no claim 


1 Insurance Act, 1938, S. 37. 
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to the money payable under the Policy if the policy-holder is alive 
when the policy matures for payment. If the nominee is dot 
Jive at the time of the death of the policy-holder, the heirs or 
legal representative of the policy-holder and not of the nominee 
becomes entitled to the insurance money 1 2 * . 


Licensing of Insurance Agents : 

Any person not suffering from the tlisqualifications mentioned 
below may obtain a license to act as an insurance agent for the 
purpose of soliciting 01 procuring insurance business from the 
Superintendent of insurance or an officer authorised by him in this 
behalf on payment of a fee not exceeding Re. l/-. a A license 
issued under the provisions of the Act entitles the holder to act 
.is .in insurance agent for any registered insurer*. Any individual 
.iding as an insurance tigent without holding a license is putiish- 
ihlc with fine extending to Rs. 50 - and any insurer or any one 
icting on behalf of such insurer who appoints as an insurance 
agent any individual not so licensed, or transacts any insurance 
business through any such individual, is punishable with fine 
extending to Rs. 1(X)/- 4 . The disqualifications referred to above 
aic as follows : 5 

(tf) that the person is a minor ; 

(b) that he is found to he of unsound mind by a competent 
Court ; 

(r) that he has been found by a competent court guilty 
of criminal misappropriation or criminal breach of 
trust or cheating ; 

(tf) that in the course of any judicial proceeding relating 
to any policy or the winding up of an insurance com¬ 
pany or in the course of an investigation of the affairs 
of an insurer it has been found that he is guilty of or 
has knowingly participated in or connived at any fraud, 
dishonesty or misrepresentation against an insurer or 
an assured. 

A license issued under the Act expires on 31st March every 


1 Insurance Act, 1938. S. 39 (1), (2), (3), (4), (5) Sc (6). 

2 Ibid, S. 42 (1). 

8 Ibid, S. 


* —* 

42 (2). 
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ftar and must be renewed from year to year on payment of a 
fafi of Re. 1/- unless the holder is in the meantime disqualified 1 2 * . 
If after the grant ot a license it is found that the holder suffers 
from any of the disqualifications mentioned above the Superinten¬ 
dent of Insurance must cancel the license Where an agent 
knowingly contravenes any provision ot the Act the Superinten¬ 
dent may cancel his license' 

Register of Insurance Agents : 

Every insurer and eveiy peison who acting on behalf of an 
insurer employs licensed insurance agents shall maintain a register 
showing the name and addicss of every licensed insurance agent 
appointed by him and the date on which his appointment began 
and the date, if any, on which his appointment ceased * 


Commission : 

No person can pay 01 contract to pay, aftu si\ moi ths lrom 
the commencement of the Act, any remuneiation or reward 
whether bv way of commission oi otherwise foi « , cj1i< iting 01 pio 
curing insurance business in India to any person who is not a 
licensed agent 4 The temunuation toi licensed agents has been 
laid down as follows"’ — 

(a) no ipsuier can pay or conti act to pay ail) licensed agent 
as commission or remuneration m amount exceeding, 
in the case of life Insurance business, foitv per cent of 
the first year’s piemium payable on any policy or policies 
effected through him and five per cent of a renewal 
premium, or, in the case of business of any othei class, 
fifteen per cent of the premium 

(b) But lnsuicrs, in respect of hie insurance business only, 
may pay, during the first ten vears of then business to 
their insurance agci ts fifty five pci cent of the first 
vear\ premium payable on any polity or policies cffecLed 
through them and six pei cent of the renewal premiums 

(c) No insurer can forfeit or stop pivment of renewal 


1 Insurance Act, 193S S 42 H') 

2 Ibid, S 42 (5) 

s Ibid, S 43 (J) 

4 Ibid, S 40 (1) 

*Ibid, S. 40 (2) 
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commission due to an agent whose employment may 
have terminated under any agreement by reason only 
of such termination provided the agent has served him 
continually and exclusively for ten years and does not 
work tor any other insurer 1 . 


Rebates : 

No person is permitted to allow or offer to allow to any other 
person, as any inducement to effect ir renew a policy, any rebate 
ot the whole or part ot the commission payable or any rebate of 
the premium shown in the policy except such rebate as may be 
allowed in accordance with the published prospectuses or tables 
ol the insurer, nor is an> person taking out or renewing a policy 
allowed to accept such a rebate. A person offering or allowing 
such rehate is punishabL with fire which may extend to Rs. 100/- 
aiid any person accepting such an offer or rebate is punishable 
\v«th fine which may extend to Rs. 50/-’. 

Special Provisions for Policy-holders : 

Avoidance of the Policy : 

An insurer cannot question 01 avoid a policy, if effected prior 
to the commencement of the Act, after the expiry of*two years 
irom such commencement and, if effected after the commence¬ 
ment ot the Act, after the expiry ol Iwo years from the dale on 
which it was effected, on the ground of any inaccurate or false 
statement made in the proposal, or in any report of a medical 
dlficei or referee or friend of the insured, or in any other document 
leading to the issue of the policy unless the insurer can show that 
such statement was on a material matter and deliberately and 
iMudulcntly made by policy-holder knowing it to be false/ 

Application of British Indian Law : 

The holder of a policy issued by a non-Indian insurer in 
respect of business transacted in British India has, after the com¬ 
mencement of the act, the right to receive payment of the money 
secured by the policy in British India, notwithstanding any agrec- 


Insurance Act, 1938, S. 
Ibid, S. 41 (l) & (2) 
Ibid, S. 
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meat to the contrary, and to sue for relief in respect of the policy 
in any competent Court in British India and in any such suit the 
law of British India would be applicable 1 . 

Payment erf money into court: 

Where due to conflicting claims in respect of a policy which 
has matured for payment of insufficiency of proof of title to the 
amount secured thereby or for any other reason the insurer is 
unable to ascertain who amongst the claimants has the real title 
and can give a valid discharge to the insurer, the insurer must 
before the expiry of nine months from the date of the maturity 
of the policy and in the case of death of the assured after six 
months from such death, apply to the court, within whose juris¬ 
diction the place at which the payment is to be made is situate, 
to pay the mony into court. The application for permission to pay 
into court must be made by a petition verified by an affidavit 
signed by a principal officer of the insurer setting forth the follow 
ing particulars, namely 

(a) the name of the insured person and his address; 

(b) if the insured is deceased, the date and place of his 
death ; 

(r)'the nature of the policy and the amount secured by it ; 

(d) the name and address of each claimant so tar as is 
known to the insurer with details of every notice of 
claim received ; 

(e) the address at which the insurer may be served with 
notice of any proceeding relating to disposal of the 
amount paid into court. 

If, on such application, it appears to the Cxiurt that a satis 
factory discharge for the payment of the amount cannot other- 
wise be obtained by the insurer it must allow the money to be 
paid into Court and invest the amount in Government securities 
pending its disposal. On the money being paid the Court will 
give notice of the same to every ascertained claimant. If an) 
claimant applies to withdraw the money the Court must cause 
notice of the same to be given to every other ascertained claimant 
at the cost of the claimant so applying and on such notice being 


x Insurance Act, 1938, S. 46. 
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given the Court adjudicates on the rival claims and disposes of 
the amount accordingly 1 . 

Directions of Insurance Companies ; 

Where the insurer is a company incorporated under the 
Indian companies Act, 1913, and carries on the business of life 
insurance, not less than one fourth of the whole number of the 
directors of the company must be elected by the holders of policies 
of life insurance from amongst holders of policies of life insurance 
having the qualifications prescribed by the articles of the company 2 * 4 . 

Restrictions on Dividends and Bonuses : 

No insurer constituted, incorporated or domiciled in British 
India carrying on the business of life insurance shall in respect of 
such life insurance business declare or pay any dividend to share¬ 
holders or any bonus to policy-holders except out of a surplus 
ascertained as the result of an actuarial valuation of the assets and 
liabilities of the insurer' 1 

Prohibition of business on dividing principle : 

No insurer shall after the commencement of the Act begin 
or in the case of existing companies continue to carry on after 
three years from that date, any business upon the dividing 
principle, that is to say, on the principle that the sum secured 
by the policy is not fixed but depends either wholly or partly on 
the results of a distribution of certain sums amongst policies be¬ 
coming claims within certain time-limits. This, of course, does 
not prevent an insurer from declaring and paying variable amounts 
as bonuses in addition to the sum secured by the policy based on 
a periodical actuarial valuation. During the three years after the 
commencement of the Act when an existing insurer may continue 
business on dividing principle the insurer must withhold from 
distribution a sum not less than forty per cent of the premiums 
received during each year after the commencement of the Act 
and invest the same so as to make up the amount required for 
investment under the Act\ 

1 Insurance Act, 1937, S. 47. 

2 Ibid, S. 48. 

8 Ibid, S. 49. 

4 Insurance Act, 1938, S. 52. 
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Notice of Options t 

When a policy lapses the insurer must, within three months 
of the lapsing, give notice to the policy holder informing him of 
the options available to him 1 

Supply of Copies of Proposals and Medical Reports : 

Every insurer must, on application bv a policy holder and on 
payment ot a fee not exceeding one lupce, supply Id the policy 
holder critified copies oi the questions put to him ind his answers 
thereto contained in his propo* il tor insurance md m the medical 
report supplied in connection therewith" 

Surrender Value : 

This subject has alrtadv been dc lit with 


Special Provisions relating to external companies : 

If ary special icquiremcnt is to keeping ol deposits oi assets 
is imposed on Indian Companies b\ my counti\ is a condition 
ot cariying on msurmcc busn ess in that country 
totalities ^ lll( J nu SLlLh i cquiicmcnt is imposed on insuiets 

constituted, me »rpur itcil oi d muciled in Mich 
other country under the Act, then the t ultra! Ciovcrnmuit it 
satisfied of the existence of such disuiminiti g requirements on 
Indian Companies in such othei ountrs, bv notihcition in the 
Official gazette, direct the samt or similar icquiicmcnts to In 
imposed upon insurers of such othti countiy is i condition ot 
carrying on the business ot msui incc m British India 


Every insurer having his prmcipil place of business or domicile 
outside British India, who establishes a place ot business within 
British India or appoints 1 lepiesentative m 
befikdby 10 B rj ti s h India with the object ot obtaining 

foreign insurers insurance business, must, within three months 

from the establishment of such place of business 
or the appointment of such agent, file with the Superintendent 
of Insurance, the following particulars .— 

(a) a certified copy of the Charter, statutes, deeds of settle- 


* Ibid, S. 50 
Ibid, S* 51 

* Ibid, S 62 
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meat, or memorandum and articles or othef instrument 
constituting or defining the constitution of the 
insurer, and, if the instrument is not in the 
English language, a certified translation thereof ; 
(£) a list of the directors, if the insurer is a company ; 
(<r) the name and address of some one or more persons 
resident in British India authorised to accept on behalf 
of the insurer service of process and any notice required 
to be served oil the insurer, together with a copy of 
the power of attorney granted to him ; % 

(</) the full address of the principal office of the insurer 
in British India ; 

(e) a statement of the classes of insurance business to be 
carried on by the insurer ; and 
(/) a statement verified by an affidavit setting forth the 
special requirements, it any, to which Indian Companies 
are subject as a condition of carrying on insurance 
business in his cuuntn. 


If there is any ilteration in any of the above particulars at 
any time the -msurer must furnish to the Superintendent of 
Insurance particulars of such alteration forthwith. 

Every insurer having his principal place of business or domicile 1 
outside British India must keep at his principal office in British 
India such hooks of account, registers and docu- 
itk "s as will enable the accounts, statements, and 
abstracts which he is required under the Act to 
furnish to the Superintendent of Insurance, in respect of the 
insurance business transacted by him in India, to be completed 
and, if necessary, checked by the Superintendent. 


Books to be 
kept 


Winding up : 

The Court may order the winding up of an insurance com¬ 
pany on all the ground* set out in Ss< 161 and 163 of the Indian 
Companies Act. In addition to these grounds the Court may 
order the winding up of an insurance company under the Act on 
the following grounds 1 :— 

(n) If with the sanction of the Court previously obtained 
a petition is presented by not less than one tenth of 


1 Insurance Act, 1938, S. 51 
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all the shareholders holding not less than one tenth of 
the whole share capital or by not less than fifty policy¬ 
holders holding policies which have been in force for 
not less than three years and are ot the total value ot 
not less than Rs. 50,000/-; or 
(b) If the Superintendent of Insurance, who is authorised 
to do so, applies in this behalf to the Court on any of 
the following grounds, namely— 

(i) that the company has tailed to deposit or to keep 
deposited with the Reserve Bank the amounts re 
quired by S 7, oi S 98 of the Insurance Act; 

(**) that the company has failed to comply with anv 
requirement of the Insurance Act and has continued 
such failure for a penod of three months after notiu 
of such failure has been conveyed to the company 
by the Superintendent of Insurance ; 

( in ) that it appears from the returns furnished undu 
the provisions ot the Act or from the results of any 
investigation made thereunder that the compjny 
is insolvent , oi 

( xv ) that the continuance of the company is prejudicial 
to the inteicsts of the policy-holders 
An insurance compa> \ cmiiot be wound up voluntarily except 
for the purpose of effecting an amilgimation or a reconstruction 
of the company, or on the ground thit by reason of its liabilities 
it cannot continue its business 1 

Winding up of Secondary Companies : 

When the insuianet business or my part thereof of an insurance 
company is translated to another insurance company under anv 
arrangement the transferor company is known as the 11 Secordan 
Company” and the transferee company is known as the “pnncip il 
company \ If the principal company is being wound up by oj 
under the supervision of the Court, the Court must also ordei 
the secondary company to be wound up in conjunction with the 
principal company and may appoint the same person to be thi 
liquidator for the two companies and may make provision for 
such other matters as may be necessary in view of the companies 


1 The Insurance Act, 1938, S 54 
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bt mg wound up as if they were one company. An application 
may also be made in relation to the winding up of the secondary 
company in conjunction with the principal company by any creditor 
of, or person interested in, the principal or the secondary company. 
Unless otherwise ordered the winding up of the secondary company 
will commence at the same time as that of the principal company. 
Before ordering the winding up of the secondary company the 
Court must hear all objections relating thereto where the winding 
up of the secondary company docs not commence at the same time 
as that of the principal company. 1 * 

In adjusting the rights and liabilities of the members of 
principal and secondary companies among themselves the Court 
must have regard to the constitution of the 
companies, in pursuance of which the transfer 
had taken place, in the same manner as the Court 
has regard to the rights and liabilities of different 
classes of contributories in the case of the winding 
up ol a single company or as near thereto as 
possible. Where a company stands in the 
relation oi a principal company to one insurance company and in 
the relation of a secondary company to some other insurance 
company or where there are several insurance companies standing 
in the relation of secondary companies to ore principal company, 
the Court may deal with any number of such companies together 
or in separate groups as it thinks most expedient upon the 
principles stated above." 

Valuation of Liabilities ; 

In the winding of an insurance company or m the insolvency 
ol any other insurer, the value of the assets and the liabilities of 
the insurer must he ascertained in such manner as the liquidator 
or receiver in insolvency thinks fit subject to any directions which 
the Court may give and in the case of current contracts in respect 
of life insurance business, according to the method and basis, to 
be determined by an actuary approved by the Court 3 . 
Application of Surplus Assets of Life Insurance Fund: 

In the winding up of an insurance company and in the 

1 Insurance Act, 1938, S. 57 (1), (2), (4) & (5). 

J Ibid, s. 57 (3) & (6). 

3 Insurance Act, 1938, S. 55 (l). 
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insolvency of any other insurer the value of the assets and liabili¬ 
ties of the insurer in respect of life insurance business must be 
ascertained separately from the value of any other assets or ally 
other liabilities of the insurer and no such assets can be applied to 
the discharge of any liabilities other than those in respect of life 
insurance business except when there is a surplus of assets over 
liabilities in respect of life insurance business. In ascertaining the 
amount of surplus, in case there is such a surplus, addition to 
liabilities is to be made where any portion of the profits on the 
whole business had been allocated by the insurer to policy-holders 
in respect of life insurance business. The addition is to be of an 
amount which is of the same proportion of the surplus without such 
addition as the profits allocated bear to the profits allocated to the 
policy-holders during the ten years immediately preceding the wind¬ 
ing up or insolvency. The following example will make it clear:—In 
winding up the assets of company “A” in respect of life insurance 
business exceed liabilities by Rs. 10,000, Rs. 20,000/- being assets 
and Rs. 10,000/- being liabilities. Rut before the winding up, 
company “A" allocated Rs. 1000,being portion of the profits to 
life policy-holders. During ten years preceding the winding up 
Rs. 10,000/- was allocated to life-policy-holders out of the profits. 
Therefore the surplus of assets in respect of life insurance business 
will not be Rs. 10,000'- but (Rs. 20,000/—(Rs. 10,000+1000) 
—Rs. W00/-. The sum of Rs. 1000/- which is added to liabilities 
is 1/10 of Rs. 10,000 - (being the surplus without such addition) 
which is of the same proportion as the sum allocated for profits 
if., Rs. 1000 - bears to the total sums of profits allocated during 
the preceding ten years Rs. 10,000/-. Rut the Court may vary 
the proportion of the sum to be added if it thinks that the above 
formula is inequitable in the circumstances or that there has been 
no allocation of profits 1 

Reduction of Contracts of Insurance : 

In the case of liquidation of an insurance company or the 
insolvency of an insufer the Court may reduce the amount of 
insurance contracts of all classes of the company or the insurer 
upon such terms and subject*to such conditions as the Court thinks 


1 Insurance Act, 1936, S. 56 (1) & (2). 
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just. But where, prior to winding up, a company carrying on the 
business of life insurance has been proved to be insolvent, the Court 
may, if it thinks fit, reduce the amount of insurance contracts 
upon such terms and subject to such conditions as the Court 
thinks fit instead of making a winding up order. Orders as 
above can be made only on an application to be made either 
by the liquidator or by or on behalf of the company, or by a 
policy-holder or by the Superintendent of Insurance. 1 For the 
purpose of any such reduction of contracts the value of the 
assets and liabilities of the company and all claims in respect of 
policies issued by it must be ascertained according to the direction." 
of the Court if any and subject to the rule that the liabilities on 
all current contracts effected in the course of life insurance business 
including annuity business is to be calculated by the method and 
upon the basis to he determined by an actuary approved by the 
Court.* 


Partial winding up : 

If at any time it appears expedient that the affairs of an 
insurance company (not any other liiMirci) in respect of any class 
of business comprised in the undertaking ot the company should 
he wound up but that any other class of business comprised in the 
undertaking should continue to be carried on by the company or 
he transferred to another insurer, a scheme for such purpose may 
be prepared and submitted to the Court and, on its being sanc¬ 
tioned by the court, it will become effective. But any such scheme 
must provide for the allocation and distribution of the assets and 
liabilities of the company between any classes of business affected 
(including the allocation of any surplus assets which may arise in 
relation to the part of the business wound up) and also for the 
future rights of the different classes of policy-holders and the 
manner for winding up the part of the business proposed to be 
wound up. In calculating the assets and liabilities and the alloca¬ 
tion thereof for this purpose the same rules as to valuation as 
referred to above should be adhered to. a 


1 

2 
a 


Ibid, S. 61 (1), (2) & (3). 

Ibid, S. 55 (2) & 6th Schedule. 
Insurance Act, 1938, S. 58. 
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Provident society means a person, or partnership or a company 
which receives premiums or contributions for securing annuities 
on human life not exceeding Rs 50/- or for a fixed sum, not exceed¬ 
ing Rs. 500/- exclusive of any profits or bonus, to be paid on the 
happening of anv of the following contingencies 1 2 — 

(a) the birth, marriage, or death of any person oi the 

survival b> i person of a stated age or contingency ; 

(b) failure of issue , 

( c ) the occurrence ot a sou il, icligtous oi other ceremonial 

occasion 

(</) disablement in consequence of sickness or accident , 

(e) the necessity of providing for the education of a depen 
dent , and 

(/) anv other contingency which nuv be prescribed or 
authorised bv the Piovmcial Government with the 
ippiov il of the Central Government 


Name : 

A provident souetv if started alter the commencement of the 
Act must adopt and, if started before such commencement, must 
continue to use after six months of such commencement as its 
name woids which include the woid ‘provident and exclude the 
word ‘ life ” 

Insurable Interest : 

No provident society can issue a policy whereby the money 
secured by it is payable to any person other than the person paying 
the premium theieon or the wife, husband, child, grandchild, 
parent, hiothu or sister, nephew or niece of such person In 
other words a person <s deemed to have an insurable interest in 
the lives of these relations inlv for the purpose of provident 
insurance 1 

Dividing Business s 

No provident society like an insurer can tarr/ on business on 


1 Ibid, Ss 65 & 66 

2 Insurance Act, 1938, S 67 
2 Insurance Act, 1938, S. 58. 
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the dividing principle 1 2 3 . But where a society had been doing* 
business on the dividing principle at the commencement of the 
Act, the Superintendent may allow the society to continue the 
uld business on dividing principle for a period not exceeding two 
years with a view to reorganising its business on new lines prescribed 
by the Act provided the society applies within three months from 
the commencement of the Act for permission to do so and does 
not enter into any new business on the dividing principle after the 
commencement ol the Act. If a society carries on business on the 
dividing principle excepting as aforesaid the Superintendent of 
Insurance is under a din* to take steps, as soon as possible, to have 
the society would up.-' 

Registration : 

No provident society except one registered under the Provi¬ 
dent Insurance Societies Act, 1912, can receive any premium or 
vuntribution until it has obtained irom the Superintendent of 
Insurance a certificate oi registration.’* Every application for 
legislation must be accumpamed by the following : 4 5 

(a) A certified copy of the Memorandum and Articles of 
Association m case the society is a company or a certi¬ 
fied copy of the deed of constitution of the society in 
use it is not a company and m everv case a certified 
cop} of ’he rules of the society : 

(£) the names and addresses of the proprietors or directors, 
and the managers of the society ; 

(c) certificate from the Reserve Bank ol India that the 
deposit required under the Act as mentioned below has 
been made ; and 

(cf) a declaration verified by an affidavit that the minimum 
working capital required under the Act is available. 

If the superintendent is satisfied that all the requirements o£ 
the Act have been complied with, he will register the society and 
its rules and issue a certificate of registration and he may refuse 
to issue such a certificate until he is so satisfied. 9 

1 See ante for the meaning of dividing principle. 

2 ftid, S. 69, 

3 Ibid, S. 70 (1). 

4 Ibid, S. 90 (2). 

5 Insurance Act, 1938, S. 70 (3). 
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Cancellation of Rtgiitvfttion : 

The Superintendent of Insurance may cancel the registration 
of a society if he obtains the sanction of the Court to do so after 
giving previous notice in writing to the society specifying the 
grounds for the proposed cancellation and allowing the society an 
opportunity of being heard. The grounds on which the Superin¬ 
tendent may apply for and effect cancellation of registration of a 
society are the following 1 

(a) If he is satisfied as the result of an enquiry made by 
him under s. 87 of the Act— 

(z) that the *ocieti is insolvent or is likely to become 
so, or 

(//) that the business of the socielv is conducted 
fraudulently or not in accordance with the rules 
thereof, or that it is in the interests ol the policy- 
holders that the society should cejse to carry on 
business. 

( b ) If the deposit', required undu the Act have not been 
made ; or 

(c) If the society, having failed to comply with any require 
ments of the Art, has continued such failure foi 
a period of one month after notice of such failure has 
been conveyed to the society t>\ the Superintendent ni 
Insurance. 

But where the society is insolvent oi likely to become so as 
under clause (a) (i) above, the Superintendent may, instead of 
applying for cancellation of iegistt.it ioii, make a recommendation 
to the court that the contracts of the society should be reduced in 
such manner and subject to such conditions as he mav indicate 

Working Capital : 

Every provident society established after the commencement 
of the Act, must have a paid up capital sufficient to provide as 
working capital a net sum of not less than R^. SO00/- exclusive of 
deposits nude under the Act and in the case of a company exclusiv 
of any expenses incurred in connection with the formation of the 
company. Otherwise the society will not be registered. 2 


1 1bid, S. 70 (4) 

2 Insurance Act, 1938, $. 72 
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Deposits : 

Every provident society must, i£ established before the com* 
menccment of the Act within one year from such commencement, 
or* if established after the commencement of the Act before 
the society applies for registration* deposit and keep deposited with 
one of the oflices of the Reserve Bank of India* for and oil behalf 
of the Central Government, cash or approved securities amounting 
at the marktt value of the securities on the date of the deposit to 
Rs. 5000/- and must thereafter make each year a further deposit 
amounting to not less than one fifth of the gross premium income 
for the year until the total amount so deposited and kept come 
ujito Rs. 50,000/- J 

Rules :— 

Every provident society established after the commencement 
ol the Act must set forth in its rules the following 2 :— 

(a) the name, the object and the location of the registered 
office of the society; 

(b ) the contingencies or the classes of contingency on the 
happening of which money is to be paid; 

(<r) the conditions to be complied with before, and the pay¬ 
ments to be made on, admission to the society ; 

(d) the rates ot premium or contribution, and the periods 
for which or the times at which premiums or contribu* 
tions are payable ; 

(e) the maximum amount payable to a subscriber or policy- 
holder ; 

(/) the nature and amounts of the benefits provided for by 
the society ; 

(g) the circumstances in which any bonus may be paid to a 
policy-holder ; 

(//) the nature of the evidence required for the proof of the 
happening of nnv contingency on which money is to be 
paid ; 

(0 the circumstances in which policies may be forfeited or 
renewed or the whole or a part of the premiums paid on 
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' a policy may be renewed, or a surrender value of a ptrfky 
may be granted ; 

0) the penalties for delay in paying or failure to pay 
premiums or contributions ; • 

(JO the proportion of the annual income of the society 
which may be disbursed on and the provisions to be 
made for meeting the expenses of the management of 
the society ; 

(/) the person or persons who or the authority which shall 
have power to invest the funds of the society ; 

(m) the provisions for appointment of auditors and their 
remuneration ; 

(») the procedure to be adopted in altering the rules of the 
society ; 

(o) the following unless these are provided for in the articles 
of association of a society which is a company 
incorporated under the Indian Companies Act, 1913,— 
(/) the mode of appointment and removal; the qualifica¬ 
tion and the powers of a director, manager, secretary 
or other officer of the society ; 

(//') the manner of raising additional capital. 

(///) the provisions for the holding of general meetings 
of the members and policy-holdei s and for the 
powers to be exercised and the proicchre to he 
followed thereat ; and 

( p ) Such other matters as may be prescribed. 

Where the rules of any provident society registered under the 
Provident Insurance Societies Act, 1912, do not contain the parti 
culars mentioned above, the society must, before the expiry of one 
year from the commencement of the Act, amend the rules so as 
to comply with the above requirements. 

Amendment of Rules ; 

No amendment of any rule of a provident society is valid until 
it has been sent to and duly registered by the Superintendent of 
Insurance. The Superintendent will register the amendment if he 
is satisfied that the proposed amendment is neither contrary to 
the provisions of the Act nor does it unfairly affect the rights of 
existing members or policy-holders of the society. 1 


1 Insurance Act* 1938, S. 75. 
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fbigiiter of Books: 

Every provident society must keep at its registered office 1 —. 

(a) a register of members in which will be entered the 
name, address and occupation, if any, of every proprietor, 
director, manager or secretary and of every member of 
the society; 

(i h) a register or record of policies in which must be entered f 
in respect of every policy issued by the society, the name 
and address of the policy-holder, the date when the policy 
was effected and a record of any transfer, assignment or 
nomination of which the society has notice ; 

(r) a register of claims in which must be entered every 
claim made, together with the date of the claim, the 
name and address of the claimant and the date on which 
the claim is discharged or in the case of a claim which 
is rejected the dale of rejection and the grounds there¬ 
for ; 

(d) a register of agents in which shall be entered the name 
and address of every agent employed by the society ; 

(e) a cash book in which must be entered separately for 
each class of contingency mentioned above all sums 
received and expended by the society and the matters 
in respect of which the receipt or expenditure takes 
place ; 

(/) a ledger ; and 
(^) a journal. 

Revenue Account and Balance-sheet s 

Evcrv provident society must at the expiry of each calendar 
vear prepare a revenue account and balance sheet in the prescribed 
manner, Together with a report on the general state of the society** 
affairs and have the revenue account and the balance sheet audited 
l>v an auditor who shall have all the powers given to an auditor 
under s. 145 of the Indian Companies Act. 2 

Annual Statements: 

Every providenl society must at the expiry of each calendar 
vear prepare with respect to that year : ;t 

1 Ibid, S, 79. 

a Insurance Act, 1939, S, 80 (1). 

31 Ibid, S. 80 (2). 
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(a) a statement showing separately for each class of total 
amount insured thereby and the total premium income 
received in respect thereof and the number of existing 
policies discontinued during the year with the total 
amount insured thereby, and 

(/) the total amount of claims made and the total 
amount paid in satisfaction thereof ; 

(b) a statement showing details of every insurance effected 
on a life other than the life of the person insuring e.g., 
details regarding B when A effects a policy on the life 
of B. 

(c) a statement showing the total amount paid as allowances 
to agents and canvassers. 

Actuarial Report and Abstract : 

Every provident society must once in ever) five years or at such 
shorter intervals as may be laid down by the rules of the society 
cause an investigation to be made into its financial condition 
including the valuation of its liabilities and assets by an actuary . 1 
The report of the actuary must contain an abstract which is to 
specify 2 — 

(a) the general principles adopted in the valuation, including 
the method by which the valuation age of lives was 
ascertained ; 

(b) the rate at each age of the mortality and any other 
factor assumed and the annuity values used in valuation; 

(c) the reserve values held against policies effected ; 

(d) the rate of interest assumed, and 

(e) the provision made for expenses. 

A certificate by a principal officer of the society, that all 
materials necessary for proper valuation have been placed at the 
disposal of the actuary and that full and accurate particulars of 
every policy under which there is a liability, actual or contingent, 
have been furnished to the actuary for the purpose of investigation, 
must be appended to the report of the actuary. 

If the actuary finds that the financial condition of the society 
i c such that no surplus exists for distribution as bonus to the policy- 

1 Insurance Act, 1938, S. 81 (1). 

2 Ibid, S. 81 (2). 
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holders or as dividend to the share-holders he is to state in hi* 
report whether in his opinion the society is insolvent and, if so, 
whether it shall be wound up or not, and the extent to which in 
his opinion existing contracts should be modified or existing rates 
of premium should be adjusted to make good the deficiency in 
the assets. 1 

Submission of Returns and Abstracts : 

The revenue account and balance sheet with * the auditor’s 
report thereon, report of the general state of the society’s affairs, 
annual statements, actuarial abstracts referred to above must be 
furnished bv a society as returns to the Superintendent of Insur¬ 
ance within three months from the end of the period to which 
they relate." 

Supply of Documents : 

Every provident society must on demand deliver free of cost 
to any member of the society and to any non-member at a charge 
not exceeding Re. 1 a copy of the rules of the society. 3 Every 
provident society must send to any member or policy-holder copies 
<jf ihe revenue account, the auditor's report, and report on the 
general slate of the society’s affairs within foureen days from the 
receipt of the application made in this behalf and on payment of a 
fee not exceeding Re. 1/- provided the application is made within 
two years from the dale on which the document or documents were 
furnished to the Superintendent. 4 

Actuarial Examination of Schemes : 

In the rase of a society established after the commencement of 
the Act, every scheme of insurance which it proposes to put into 
operation must be examined by an actuary and the society cannot 
receive any premium or contribution in connection with the scheme 
until the actuary has certified that the scheme is sound and such 
certificate has been forwarded to the Superintendent of Insurance* 

In the case of a society registered before the commencement 
of the Act, the requirement is the same as regards new schemes 


1 

2 
8 


Insurance Act, 1938, S. 81 (3). 
Ibid, S, 82 (1). 

Ibid, S. 76. 
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which it proposes to put into operation after the commencement 
of the Act. In regard to old schemes, the society must submit all 
schemes of insurance which the society has in operation at the 
commencement of the Act to examination by an actuary and send 
the report of the actuary thereon to the Superintendent of Insur¬ 
ance before the expiry of six months from the commencement of 
the Act. The report of the actuary must state in respect of each 
scheme whether it is actuarily sound, and where no actuarial 
report has been made within two years preceding the report, the 
report must also state whether the assets of the society are suffi¬ 
cient to meet its liabilities under the existing schemes, and if not, 
how in the opinion of the actuary the existing contracts should be 
modified. If any scheme is reported by the actuary to be 
actuarially unsound, the Superintendent of Insurance must give 
notice to the society prohibiting the operation of the scheme; and 
the society cannot receive any premium or effect any policy 
in connection with the scheme after the expiry of one month 
from the receipt of the notice. Where a scheme is thus 
discontinued, the society must set apart out of its assets the 
sum sufficient in the opinion of the actuary to meet the liabilities 
incurred under the scheme so discontinued when its assets are 
sufficient to meet all existing liabilities. But if its assets are not 
sufficient to meet all existing liabilities it must apply to the Court 
within three months from such discontinuance for a modification 
of its existing contracts or failing such modification for the winding 
Up of the society. 1 

Separation of Accounts and Funds : 

Where n provident society effects policies of insurance in 
connection with more than one of the classes of contingency men¬ 
tioned above, ihe receipts and payments in respect of each such 
class must be recorded in a separate account in the cash book which 
is to be kept accordingly. 2 


Every provident society must invest all surplus assets in 
Government securities on securities mentioned in s, 20 of the 


1 Insurance Act, 1938, S. 84. 
s Ibid, S. 85. 
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Indian Trusts Act until the total amount invested amounts to not 
less than fifty per cent of the total assets of the society and keep 
the same invested to the extent of such fifty per cent unless it 
already holds invested in such securities not less than fifty per cent 
of its total assets. 1 The funds or investments of a provident 
society except the deposit kept with the Reserve Bank must he 
kept in the name of the society. 

No provident society can advance any loan to any of its 
Loan directors or officers out of its assets except on the 

security of a policy of insurance held in the society 
and to the extent of the surrender value of such policy or to any 
concern of which a director or officer of the society is a director or 
partner. 2 

Any director oi officer of a society, which advances a loan in 
contravention of the above provision, who is knowingly a party to 
the above contravention *vdl be jointly and severally liable to the 
society for the amount of the loan and such amount together with 
interest not exceeding 12^ per annum will be recoverable by 
execution on the application by the Superintendent of Insurance 
to any competent Court as if a decree for such amount had been 
passed by that Court. Such director or officer is also liable for 
other penalties provided by the Act. 3 

Inspection of Books : 

The books of every provident society must at all reasonable 
times be open to inspection by the Superintendent of Insurance 
or any person appointed by him for the purpose or by any member 
or policy-holder of the society who has made an application for the 
purpose to the Superintendent of Insurance. 4 

Inquiry by the Superintendent of Insurance : 

The Superintendent of Insurance must at least once in two 
years and may, at any other time, if he thinks fit, visit personally 
or depute a suitable person to visit the principal office of a provident 
society and inquire into the solvency of the society and the manner 
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in which the business of the society is conducted, or play, after 
giving notice to the society and giving it an opportunity to be 
heard, direct such an enquiry to be made by an auditor or actuary 
appointed by him. x For the purpose of any such enquiry the 
superintendent or the auditor or actuary, as the case may, will be 
entitled to examine all books and documents of the society and 
may demand from the society or any officer of the society such 
explanations as he may require on any matter relating to the affairs 
of the society. 2 The results of any such enquiry are to be recorded 
in a report which is to be kept in the office of the Superintendent 
and a copy of the Report must be sent to the society concerned 
and be open to inspection by any member or policy-holder of the 
society. 3 

Managing Agents : 

A provident society, like an ordinary insurance company, can¬ 
not employ a managing agent and the prohibition is the same as 
in the case of ordinary insurance companies. 

Assignment and Nomination : 

The assignment and nomination ot a policy m a provident 
society is subject to the same law as m the case of assignment of 
a life insurance policy. We have already studied it. The only 
difference in the case of a policy in a provident society is that in 
regard to nomination, no nomination is valid unless the nominee 
'is the husband, or wife, or father, or mother, or child, or giand- 
child, or brother, or sister, 01 nephew, or niece of the holder of 
the policy. 4 

Reduction of Insurance Contracts : 

The f'ouit may make an order reducing the amount ot Lhe 
insurance contracts of a provident society upon such terms .me] 
subject to <uch conditions as the Court thinks just on the following 
grounds®:— 

(a) If where the society is insolvent or is likely to become 

1 Ibid, S. 87 (1), 

2 Ibid, S. 87 (2). 

8 Ibid, S. 87 (3). 

4 Insurance Act, 1938, S. 97 (2). 

* 8»d, S. 89. 
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so, the Superintendent applies to the Court recowunend- 
mg that the contracts of the society should be reduced 
in such manner and on such conditions as he may 
indicate as an alternative to cancelling the registration 
of the society ; 

(i) If while a society is in liquidation the Court thinks fit. 

(c) If when a society has been proved to be insolvent the 
Court thinks fit to do so in place of making an order 
for the winding up of the society ; or 

(d) If the Court is satisfied on an application made in this 
behalf by the society supported by the report of 
an actuary, and after giving the policy-holders an oppor¬ 
tunity to be heard that it is desirable to do so. 

Winding up : 

In addition to the grounds on which a company may be wound 
up by Court under the Indian Companies Act, 1913, the Court 
may order the winding up of a society if its registration is can¬ 
celled anJ in such a case the Superintendent may himself order 
the winding up of the society. J But a provident society cannot 
be wound up voluntarily whether it is a company or not except 
for the purpose of effecting an amalgamation or reconstruction of 
the society or on the ground that by reason of its liabilities it can¬ 
not continue its business. 

Appointment of Liquidator : 

When a provident society is wound up either by Court or 
voluntarily, the society must give notice of the order or resolution 
authorising the winding up to the Superintendent of Insurance 
within seven days from the date ot such order or resolution. In 
a voluntary liquidation the Superintendent must appoint the 
liquidator and fix his remunerations. Such a liquidator may be 
removed by the Superintendent if he fails to discharge his duties 
properly. 2 

Power* of Liquidator ; 

A liquidator appointed to wind up a society has the power 3 :— 


*H»d, s. 88. 

I Insurance Act, 1938, & 90. 
*Ibid» S. 91. 
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(a) to institute or defend any legal proceedings on behalf 
of the society by his name of office ; 

(A) to determine the contribution to be made by members 
of the society respectively to the assets of the society; 
the liquidator has the same power for settling the list 
of contributories and realising the amount of contribu¬ 
tion, as of the official liquidator under the Indian 
Companies Act, 1913. 

(c) to investigate all claims against the society and to decide 
questions of priority arising between claimants ; 

(rf) to determine by what persons and in what proportion 
the costs of the liquidation are to be borne ; 

(e) to give such directions in regard to the collection and 
distribution of the assets of the society as may appear It' 
him to be necessary for winding up the affairs of tH 
society. 

(/) to summon, and enforce the attendance of, witnesses and 
to compel the production oi documents by the same 
means and as far as may be in the same manner as \s 
provided in the case of civil courts ; and 
(g) with the sanction of the Superintendent of Insurance, ti 
employ such establishment and to obtain such assistance 
from an actuary or an auditor as may be necessary ioi 
the discharge of his duties. 

Procedure at Liquidation : 

Collecting the property :—The liquidator must take charge ot 
all property moveable or immoveable of the society and of all it> 
books and documents. 1 If any proprietor or officer of the societv 
fails to deliver to the liquidator any book or document when v 
required by the liquidator, he will be purishable with imprison 
ment which may extend to six months, or with fine which ma^ 
extend to Rs. 500/- or both and the Court may order the deliver) 
of the assets or book or document to the liquidator. 2 

Creditors’ Meeting : 

The liquidator must hold a meeting of creditors between 
twenty one and twentyeight days after his appointment and he 


1 Insurance Act, 1938, S. 92 (1)* 
•Ibid, S. 92(2). 
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must send notice by post of such meeting within fifteen days of 
his appointment to every person who appears to him to be a credi¬ 
tor of the society specifying the date, hour and place of the meet¬ 
ing and also advertise notice of the meeting once in the local 
official Gazette and once at least in two newspapers circulating in 
the province in which the.society ; s situated. 1 2 

Committee of Inspection :—At the meeting of the creditors so 
convened the creditors are to determine whether they should apply 
for the appointment of any person as liquidator in the place 
of or jointly with the liquidator already appointed, or for the 
appointment of a committee of inspection. If they decide on any 
one of the above courses open to them they must apply by a credi- 
lor chosen for the purpose to the Superintendent of Insurance 
within fourteen days after the date of the meeting conveying their 
decision and the Superintendent is to appoint thereupon a suitable 
person in place of or jointly with the liquidator already appointed 
(r, if so desired, a committee of inspection. 1 ' If a committee of 
inspection is appointed, it will, subject to any prescribed conditions, 
have a general power of supervision over the acts of the liquidator 
and will have the right to inspect his account at all reasonable 
times. 3 

Ascertainment of Liabilities and Assets : 

The liquidator is to ascertain as soon as possible, with such 
assistance from an actuary as may be required, the amount of the 
society's liability to every person appearing by the society’s books 
to be entitled to or interested in any policy issued by the society 
and is to give notice of the amount so found to each such person 
m the prescribed manner and each such person on receiving such 
notice will be hound by the value so ascertained. 4 

The liquidator must also make a valuation of the assets of 
the society and an estimate of the costs of the winding up and settle 
*he list of contributories on the basis of these. 5 

Collection of Deposit and Distribution of Asset : 

The liquidator must also apply to the Superintendent of 

1 Ibid, S. 91 (3). 

2 Insurance Act, 1938 S. 92. 

• Ibid, S. 92. 

4 Ibid, S. 92 (6). 

u Ibid, S. 92 (7). 
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Insurance for the return of the deposit who must order the return 
of the same on such application subject to such terms and condi¬ 
tions as he may think fit . 1 In administering and distributing the 
assets of the society th t liquidator must have regard to any direc¬ 
tions that may be given by the creditors or contributories at a 
general meeting or by the Superintendent of Insurance, 1 ’ 

The liquidator must keep books of account in which he must 
record the proceedings at all meetings attended by him, all amounts 
received or expended by him and any other matter that may be 
prescribed, and these book* may, with the sanction of the Superin¬ 
tendent, be inspected by any creditor or contributory . 3 

If the winding up continues for more than a year, the liquida¬ 
tor must summon a meeting of the creditors and contributories at 
the end of the first year and of each succeeding year, and must lay 
before them an account of his acts and dealings and of the conduct 
of the winding up and such account together with any views 
expressed thereon by the meeting musl be forwarded by the 
liquidator to the Superintendent of Insurance . 4 

Subject to the provisions of the Act the liquidator should as 
far as practicable follow the procedure prescribed for the official 
liquidator under the Indian Companies Ad, Wl?.'* 

Dissolution of Provident Society : 

As soon as the affairs of a provide t society are fully wound 
up the liquidator must prepare an account of the winding up 
showing how the winding up has been conducted and the property 
of the society has been disposed of and must call a meeting of 
members, creditors, and contributories for the purpose of laying 
before it the account and giving any explanation thereof . 6 Notice 
of the meeting has to be sent to each person individually and 
advertised in the local official Gazette and in at least two news¬ 
papers circulating in the province in which the society is situated.' 

Within one week after the meeting the liquidator must send 

Mbid, S. 92 (8). 

2 Insurance Act, 1938 S. 92 (d). 

3 Ibid, S. 92 (10). 

4 Ibid, S. 92 (11). 

B Ibid, S. 92 (12). 

• Ibid, S. 93 (1). 

7 Ibid, S. 93 (2). 
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to the Superintendent of Insurance a copy of the account and 
report to him the holding of the meeting and its date and forward 
to him a copy of the proceedings of the meeting. 1 The Superin¬ 
tendent may return the account to the liquidator if it is incomplete 
or unsatisfactory and may require the liquidator to carry out any 
further steps necessary to complete the winding up and the 
liquidator must comply with such requirement and submit a 
further report to the Superintendent within six months. 2 * 4 But if 
the Superintendent is satisfied that the affairs of the society have 
been fully wound up he must register the account of the liquidator 
who has to forthwith make over to the Superintendent such sums, 
if any, as might remain undisposed of. On the expiry of three 
months from the rigistenng of the account the Superintendent 
must declare the society dissolved and notify the dissolution in the 
local official Gazette and the liquidator will thereupon be discharg¬ 
ed from further responsibility/* The sums, if any, made over by 
the liquidator, to the Superintendent prior to his discharge become 
the property of the Government it no order is obtained by any 
claimant from a competent court in respect of the disposal of such 
sums within a period of five years from the date on which such 
sums were made over to the Superintendent.* 

Mutual Insurance Companies and Co-operative Life 

Insurance Society : 

Definition : 

A mutual insurance company means an insurer* being a 
company incorporated under the Indian Companies Act, 1913, 
which has no share capital and of which by its constitution only 
all policy-holders are members/* 

A co-operative life insurance society means an insurer being 
a society registered under the co-operative societies Act, 1912, or 
under an act of a Provincial Legislature governing the registration 
<‘f co-operative societies, which carries on the business of life insur¬ 
ance and which has no share capital on which dividend or bonus 
,s payable and of which by its constitution only original members 


1 Insurance Act, 1938, S. 93 (3). 

; Ibid, S. 93(4). 

*Ibid, S. 93 (5). 

4 Ibid, S. 93(6). 

* Insurance Act, 1938, S. 95 (I). 
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on whose application the society is registered and all policy-holders 
are members . 1 

Other co-operative societies (*>., societies not carrying on life 
insurance business) may be admitted as members of a cooperative 
life insurance society, without being eligible to any dividend, profit 
or bonus. 2 * 4 5 

A provincial Government may, subject to any rules made by 
the Central Government, empower the Registrar of co-operative 
societies of the province to register co-operative societies for the 
insurance of cattle or crops or both under the provisions of the 
co-operative societies Act m force in the province. A provincial 
Government may also make rules not inconsistent with any rules 
made by the Central Government to govern such societies and it 
any provision in the Act is inconsistent with Lhose rules, such 
provision wil not to that e\tci t apply to such societies. 

Working Capital : 

The earlier provisions of the Ac* in respect of working capital 
do not apply to a mutual insurance company or to a co-operative 
insurance society. 1 The requirement as to working capital for these 
are as follows. No mutual insurance company incorporated after 
26th January, 1^37 and no co-operative insurance society registered 
after that date can he registered under the Act, unless it has as 
working capital a sum of Rs. 15,000/-exclusivc of deposit 1<j 
be made before or at the time of applications for registration and 
of preliminary expenses, if any, incurred in the tormation of the 
company or society.^ 

Deposit : 

Every Mutual Insurance Company and every co-operative life 
Insurance society must, in respect of the life insurance business 
carried on by it in British India, deposit and keep deposited with 
one of the offices in India of the Reserve Bank of India, for and 
on behalf of the Central Government, a sum of Rs. 2,00,000/- in 
cash or in approved securities estimated at the market value of the 

1 Ibid, S. 95 (1). 

2 Ibid, S. 95 (2). 

8 Ibid, S. 95 (3). 

4 Ibid, S, 96, 

5 Insurance Act, 1938 S. 97. 



tmmmt* Mi 

securities on the day of deposit. 1 The deposit may be made in 
instalments of which the first instalment .must be of R$. 25,000/- 
io be made before or at the time of the application for registration 
and the subsequent instalments must be annual instalments made 
before the expiry of each subsequent year of an amount in cash or 
in approved securities estimated at the market value of the securi¬ 
ties on the day o£ the payment of the instalment, equal to one- 
third of the gross premium income received in the previous year. 2 * 

Assignment and Transfer : 

The law relating to assignment is the same with regard to policies 
issued by these companies or societies as in the case of other policies 
excepting that an assignee or a transferee will not become a member 
</t a mutual insurance company or a co-operative insurance society 
merely by reason of any such transfer or assignment/ 

Publication of Notices and Documents : 

Notwithstanding anything contained in the Indian Companies 
Act, 1913, a mutual Insurance company and a co-operative Life 
Insurance Society may, instead of sending the notices and the copies 
i the balance sheet, revenue account, and other documents which 
they are required to send to the members under the Indian 
Companies Act, 191 >, secs. 79 and 1$1, publish such notices or 
locuments once in a newspaper published in the English language 
*mk! in a newspaper published in one Indian language circulating 
-n the place where the principal office of the company is situated 
■nd, in case any members of the company are domiciled in any 
other province, in a newspaper or newspapers published in the 
principal languages of that province and circulating therein. But 
(his does not relieve a mutual insurance company from filing the 
balance sheet and profit and loss account with the Registrar of 
(oint stock Companies of the province under s, 134 of the Indian 
Companies Act, 1913 or a co-operative life insurance society from 
filing such documents with the Registrar of co-operative societies 
uf the province as he is required under the co-operative societies 
Act, 1912 or any other Provincial legislation. 4 

1 Ibid, S. 98 (1). 

2 Insurance Act, 1938, S. 98 (2), 

a Ibid, S. 99, 

* Insurance Act, 1938, S. 100. 
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Simply of Documents to Members : 

Every Mutual Insurance Company and every Co-operative life 
Insurance Society must furnish a copy of the document or docu¬ 
ments filed with the Registrar of Joint Stock Companies or the 
Registrar of co-operative societies as the case may be to a member 
free of cost within fourteen days of the application made by the 
member in this behalf, provided the application is made by the 
member within two years from the date on which such document 
ot documents are filed. 1 

Penalties : 

Penalty for non-compliance with the ptovtsions of the Act 

Any insurer who makes default in complying with or acts it 
contravention of any requirement of the Act and, where the 
insurer is a company, and director, managing agent, manager, or 
other officer of the company, or where the insurer is a firm, an) 
partner of the firm who is knowingly a paity to the default, is 
punishable with fine which may extend to Rs 1000 - and in the 
case of a continuing default, with an additional fine which may 
extend to Rs. 500/- for every day during uhuh the default 
continues. 2 , 

Any provident society which makes any dctault in complying 
with any requirement of the Act applicable to it and any director 
managing agent, manage!, secretary, or o*hti officer of the 
society who is knowingly a party to the default is punishable with 
fine which may exterd to Rs 500 - oi m the cast of a continuing 
default with fine which ma\ extend to Rs 250 for evei\ day 
during which the default conMnues . 1 


Penalty for Non-compliance with the Requirements Regard¬ 
ing Capital and Deposit : 

But where the default is in respect of the requirements a* 
to working capital and deposit, an insurer or any one acting on 
behalf of an insurer who transacts any class of insurance business 
in contravention of these requirements is punishable with fine 


1 Ibid, S 101 

2 Insurance Act, 1938, S. 102 (1). 
"Ibid, S. 102 (2). 
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from att insurer or ptfsou who, to his knowM$*> has contravened 
or continues to contravene these requirements is puoisbaWe with 
fine which may extend to Rs. 50Q/- 1 . 

Penalty for false statement in a document Any person 
wilfully and knowingly making a false statement in respect of any 
material particular in any return, report, certificate, balance-sheet 
or other document required to be furnished under the Act, is 
punishable with imprisonment for a term which may extend to 
thnfc years or with fine which may extend to Rs. 1000/- or With 
both/ 


Penalty for Wrongful Withdrawal or Withholding of 
Property : 

Any director, managing agent, manager or other officer of an 
insurer who wrongfully obtains possession of any property of the 
insurer or having any such property in his possession wrongfully 
withholds it or wilfully applies it for purposes not authorised by 
the Act is, on the complaint of the irsurer or any member or 
policy-holder, punishable with- fine not exceeding Rs. 1000/- and 
may be ordered by the Court to delivei up within a time the 
property so wrongfully obtained or withheld or misapplied and 
in default to suffer imprisonment for a term not exceeding two 
years/ In the case of liquidation of a provident society every 
officer, manager, proprietor or director of the society who with¬ 
holds any property or books or assets from the liquidator when so 
uquired by the liquidator, will he punishable with imprisonment 
which may extend to six months, or with fine which may extend 
to Rs. 500/- or both and the court may order the delivery of the 
assets, or book or property to the liquidator/ 

Penalty for Wrongfully Diminishing Life Insurance ? 

Where an Insurance Company is in liquidation and the court 
h satisfied, on the application of the insurer or any member qt 
ihe insurance company or any policy holder or the liquidator of 
the company, that by reason of any contravention of the provisions 


1 

2 
2 
4 


W4, 8. 103(1), g) 

hm* Act, im 
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of the Act the amount of the life insurance fund has been dimi¬ 
nished, every person who was at the time of the contravention a 
director, manager, liquidator or an officer of the company will be 
deemed guilty of misfeasance unless he proves that the contraven¬ 
tion occurred without his consent or connivance and was not 
facilitated by any neglect or omission on his part. Any person 
guilty of such misfeasance may be proceeded against by the Court 
Under secs. 23? and 237 of the Indian Companies Act and the Court 
has' also the power to assess the sum by which the amount of the 
life insurance fund has been diminished by reason of the mis¬ 
feasance and to order any person guilty thereof to contribute to 
that fund the whole or any part of that sum by way of compensa¬ 
tion, 1 

Sanction of the Advocate-General :—No proceeding against 
an insurer, or any director, manager or other officer of an insurer 
under this Act can be instituted by any person except the Superin¬ 
tendent of Insurance without the sanction of the Advocate General 
of the province in which the principal place of business of the 
insurer is situate. 

Relief by Court :—Where any person is liable in respect of 
negligence, default, breach of duty or breach of trust in relation 
to an insurer, the Court may relieve him of his liability on such 
terms as it thinks fit if it appears to'the Court that he has acted 
honestly and reasonably Jnd that having regard to all the circums¬ 
tances of the case he ought fairly to be excused of his liability/ 5 

Cognizance of offences :—Only a Presidency Magistrate or a 
Magistrate of the first class can try any offence under the Act. 1 


* Insurance Act, 1938, S. 106. 
9 Ibid, S. 108. 



CHAPTER IX. 

MORTGAGE. 


A mortgage is a transfer of an interest in specific immovable 
property for the purpose of securing payment of money advanced 
or to be advanced by way of loan, an existing or future debt, or 
the performance of an engagement which may give rise to a pecu¬ 
niary liability. Thus, a mortgage may be (1) to secure a debt, 
or (2) to secure the performance ff an engagement. (S. 58 of 
the Transfer of Property Act). 

Classes of Mortgage : 

Mortgages are of six kinds:— 

(1) Simple mortgage, (2) Mortgage by conditional salev 
(j) Usufructuary mortgage, (4) English Mortgage, (5) Mortgage 
by deposit of title deeds, and (6) Anomalous mortgage. 

Cl) Simple mortgage: 

In a simple mortgage the mortgagor binds himself personally 
lo pay the mortgage-money, and agrees, expressly or impliedly* 
that in the event of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgaged property to 
he sold and the proceeds of the sale to be applied in payment of 
the mortgage-money. In this kind of mortgage the mortgagor, 
however, remains in possession of the mortgaged property. 

( 2 ) Mortgage by conditional sale: 

In this type of mortgage the mortgagor ostensibly sells tbe 
mortgaged property to the mortgagee on condition— 

(0 that on default of payment of the mortgage-money on 
a certain date the sale shall become absolute, or 
(ii) that on such payment being made the sale shall become 
void, or 

(«*) that on such payment being made the mortgagee shall 
re-transfer the mortgaged property to tbe mortgagor. 

(3) Usufructuary mortgage: 

In this kind of mortgage the mortgagor delivers of agrees to 
deliver the possession of the mortgaged property to the mortgagee, 
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and authorises him to collect the rents and profits accruing there- 
from, and appropriate such rents and profits towards the payment 
of the principal money and interest owing on the mortgage debt* 

(4) English mortgage ; 

Where the mortgagor binds himself to repay the mortgage 
money on a certain date, and transfers the mortgaged property 
absolutely to the mortgagee, but on condition that the mortgagee 
will re-transfer it to the mortgagor upon payment ot the mortgage- 
money as agreed, the transaction is called an English mortgage. 

An English mortgage is%ery similar to a mortgage by con¬ 
ditional sale. But there are fundamental differences between the 
two which may be stated as follows :— 

(а) In English mortgage the mortgagor binds himself to 
repay the loan on a certain day. But such an under¬ 
taking is not necessary in a mortgage by conditional 
sale. 

(б) In English mortgage there is an absolute sale of the 
property at the outset and the ownership ot the mort¬ 
gagee is complete, only to be divested in case the 
mortgagor pavs on the ap[K)iiited date. But in a 
mortgage by conditional sale, the sale is complete onlj 
on default of the mortgagor to pay on the appointed 
date, and the owneiship of the mortgagee is qualified, 
which may become absolute it the mortgagor defaults. 

( 5 ) Equitable mortgage or mortgage by deposit of title 

deeds : 

Where a borrower borrows money by depositing title deeds 
of immovable property by way of security, the transaction is called 
an equitable mortgage or mortgage by deposit of title deeds. In 
an equitable mortgage the following conditions must be 
satisfied :— 

(a) there must be delivery of title deeds to the creditor ; 

(b) there must be an intention to make the title deeds 
security for the loan ; 

(c) the mortgage must be created in the towns of Calcutta, 
Bombay, Madras, Karachi, Rangoon and a few other 
fowfis. 
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(6) Aaonalm flwrt|*|c: 

I 

Any mortgage which does not belong to any of the above 
classes is called an anomalous mortgage* The customary mort¬ 
gages of India belong to this class. 

Rights of the mortgagor : 

A mortgagor has the following rights in respect of the moit-* 
gaged property : 

1. He can, at any time after the mortgage debt has become 
due, get back the mortgaged property, provided he has paid or 
offered to pay the mortgagee the full amount of the mortgage debt 
On such payment or offer of payment the mortgagee, if he is in 
possession must deliver the possession of the property to the mort¬ 
gagor, and, if he has any documents of the mortgagor, he must 
return the same. This right of the mortgagor to get back his 
property is known as the equity of redemption. This right can 
never be destroyed even if the mortgagor contracts to give away 
this right. 

2. Where the mortgagor has deposited his title deeds to the 
mortgagee he can inspect and make copies of the deeds at his own 
expense. 

3. Where the mortgagee effects improvements on the mort¬ 
gaged propeity while the property is in his possession the mortgagor 
is always entitled to the improvements. But the mortgagee can 
charge the cost of such improvement on the mortgagor, provided 
the improvement was necessary for preserving the property and 
preventing waste. 

4. Where the mortgagee in possession of the mortgaged 

property renews the lease of the property, the mortgagor, on 

redemption of the property, becomes entitled to the renewed lease* 

5. Where the mortgagee in possession of the mortgaged 

property makes additions to the property, the mortgagor, on 

redemption, becomes entitled to such accretion. 

Right* of the Mortgagee : 

The mortgagee has the following rights 

(1) He can obtain a decree for foreclosure against the 
mortgagor by which the mortgagor is deprived of him right, of 
^Jdemption and the mortgagee becomb^the absolute owttggf *flte 



390 


commercial law 


property. Foreclosure is granted only in case of mortgage by 
conditional sale where the mortgagor fails or neglects to pay the 
debt long after it becomes due. 

(2) He can sell the property if the principal money with 
interest is not paid by the mortgagor after it has become due and 
he can realise his dues from the proceeds of the sale. In case of 
usufructuary moitgage and mortgage by conditional sale this right 
of sale cannot be exeicised. 

(3) He can sue for the mortgage money whcie— 

(a) the mortgagor has hound himself personally to pay the 
money, as in a simple mortgage ; 

(ft) the mortgaged property has become insufficient to pay 
for the dcb f without the fault of ei+hei the mortgagor 
or the mortgagee ; 

(c) the security, whether property or title deeds, has been 
partially or totally lost due to the moitgagoi's fault; 
(</) the moitgagee is entitled to possession of # the mortgaged 
property, as in mortgage bv conditional sale or English 
mortgage, and the mortgagor is not giving him 
undisturbed possession. 

Hypothecation : 

The pnortgage of movable property is called hypothecation 
Neither the Contract Act nor the Transfer of Piopeitv Act deals 
with the problem of hypothecation, but it is well settled now that 
the mortgage of movable property, although unaccompanied by 
delivery of possession, is called hypothecation (Deans vs Richard 
son, 1871, 3 N. W P 54). It is also well settled that the 
hypothecatee can enfoicc his claim even against a bonafidr 
transferee for value without notice of the hypothccalec’s claim 
Thus in Shyam Sundar vs. Chetia 1871, 3 W. R. 71, the hypothecatee 
was allowed to enforce his security against a purchaser from the 
mortgagor or the hypothecator who had purchased the hypothe¬ 
cated goods for a value and without notice of the hypothecated 
daim. It is submitted that this state of law in India is certainly 
very unsatisfactory. In the case of the mortgage of immovable 
property which can be created by registration only, any person 
dealing with the mortgaged property has automatically notice of 
the mortgage from the fact of registration, buj in the case of 
ottwrtgage gf movable propefty, a third party can hardly know 
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himself of the mortgage since registration is not necessary. It is 
submitted that the law regarding hypothecation should be 
thoroughly overhauled in order to protect bonafide purchasers 
from fraudulent persons who deal with their property after having 
mortgaged the same without informing the purchaser of the 
same. 


Lien in its primary sense has been defined in Halsbury’s Laws 
of England, as a right in one man to retain that which is in his 
possession belonging to another, until certain demands of the 
person in possession are satisfied. In this primary sense it is given 
by law and not by contract, for contract restricts a person’s right 
to the stipulations in the contract. Such a lien is incidental to 
possession, but in exceptional cases such as in the case of liens 
lor seamen’s wages anti Bottomry a lien may arise even without 
possession and may be enforced even against bonafide purchasers 
of the ship. 

Lien is of two kinds, viz., possessory and equitable. 

Possessory lien : 

Possessory lien is again of two kinds, viz. ( a ) General lien 
and (b) Particular lien. ^ A general lien entitles a person in 
possession of goods to retain them until all claims or accounts of 
the persons in possession against the owner of the goods are 
satisfied. % Such general lien has been established in the case of 
solicitors, bankers, factors, stock-brokers, warehouse-keepers and 
insurance brokers. 

A particular lien, on the other hand, is a right to retain goods, 
until all charges incurred in respect of those goods only, have been 
paid. If the owner of the goods pays such charges, the goods 
cannot be retained until payment of the general balance due to 
the person having the particular lien. Thus a common carrier is 
under a legal obligation to carry goods and by way of Compensa¬ 
tion for such obligation, is entitled to retain the goods until the 
charge for carriage is paid. It has also been seen before that unpaid 
sellers have liens under particular circumstances. 

Equitable Gen: 

! 

An equitable lien is an equitable right, conferred',law unp® 
one WPLto a charge upon, the real or personal property' 
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until certain specific claims have been satisfied. Hsus a vendor 
of land has an equitable lien on the land sold for the whole or 
part of the purchase money until actual payment. 

Termkmtiop of lion : 

A lien is terminated under the following circumstances : 

(a) Payment by the debtor of the amount due to the holder 
of the lien. 

(b) The abandonment of the claim for a number of years, 
or claiming to retain the goods on grounds different 
from those on which the creditor rests his claim for 
lien making no mention of the lien, or claiming the 
lien for a particular debt where the lien is for a general 
balance. 

(c) Acceptance of security bv the creditor for the debt 
showing an intention to waive the hen. 

(d) Delivery of the goods to the owner oi his agent. Oiue 
delivery is given to the owner, the lien cannot he 
revived, but if the owner takes possession by fraud the 
lien revives if possession is recovered. 

Pledge : 

This subject has already been dealt with under the Law of 
Contract. 

Distinction between the different types of security mentioned 
above : 

A mortgage differs from a hypothecation in that mortgage 
refers to immovable property whereas hypothecation refers to 
movable property. A mortgagee’s right to sue is governed by 
the Transfer of Property Act and Order 34 of the Civil Procedure 
Code. But a hypothecatee’s right to sue is not governed by any 
specific statute. His remedy is by way of a suit for sale of the 
property hypothecated and for declaration of charge k bis favour. 
It has also been observed that hypothecation can be created without 
registration, whereas a mortgage cannot be created wftbout registra- 
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an actual or constructive delivery of possession agf the goods 
pledged to the pledgee or pawnee, but in hypothecation the goods 
need not be delivered to the hypothecatee. A hypothccatee cailnot 
sell the hypothecated goods without a decree of the court. But a 
pledgee can himself sell the goods pledged without a decree of the 
court, after giving a reasonable notice to the pawnor. 

All the aforementioned securities differ from a lien in that 
the former are the creation of agreement between the parties 
whereas a lien is the creation of law under certain cirtumstances 
irrespective of the agreement of the parties. A hen is also only 
a defensive right and cannot be enforced by a suit or by sale of 
the properties over which the lien is claimed. The only right that 
the holder of a lien enjoys is to retain the goods until his dues are 
satisfied. 



CHAPTER X 

LAW RELATING TO CARRIAGE OF GOODS 


Introduction : 

Goods are carried by land, sea and air. There are rules ol 
law which regulate such carriage of goods. They fix the liability 
duty and rights of the consignor and the carrier. The inlanc 
transportation of goods is done by common carriers, private 
carriers, gratuitous carriers and the Railways. Prior to the passing 
of the Indian carriers Act (III of 1865) and the Indian Railways 
Act (IX of 1890) the law relating to carriers in India was governed 
by the English common law relating to carriers 1 . The Indian 
Carriers Act (III of 1K65) was passed with a view to limit the 
liability of common carriers imposed on them by the English 
common law and also to declare their liability for the negligence 
or criminal acts of themselves, their servants or agents*. The 
Indian carriers Act is largely based on the English Carriers Act, 
1830. It applies to common earners transporting goods for hirt 
from place to place by land or inland navigation. Thus private 
carriers and carriers by sea are not affected by the Act. Even in 
the case of common cairicis by land or inland navigation the Ail 
does not displace the English common law altogether except v\ 
so far it limits the liability ol such carriers in certain cases and 
precludes them from contracting out of their common law liabilitv 
in the case of negligence and criminal acts of themselves or then 
agents. Thus the English common law so far as it is not modified 
by the Carriers Act, 1H65 still regulates the duties and liabilities 
of such carriers in India'*. The carriers Act, 1865 is now amcndei 1 
by two further Acts namely Act X of 1899 and Act XIII of 1921 
Private carriers and gratuitous carriers were liable as under ihi 
English common law and their position must be the same in 
India 4 , their duties and liabilities being governed by the Indian 


l Chagemal vs. The Port Commissioner of Calcutta, 18 Cal. 42" 
Mathora Kant Shaw vs. India General Steam Navigation Co., 10 Cal W' 
(181) F.B.; E. I. Ry. Co. vs. Jordan, 4 B.LJt.O.C. 97. 

4 Preamble to the Indian Carriers Act, 1865. 

Kant Shaw vs. India General Steam Navigation Co., &up ,J 

w* Bernard, 1 Sm. L.C, 171 
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contract Act 1 . The duties and liabilities of railways were the same 
as those of common carriers under the English Law before the 
passing of the Railways Act (IX of 1890) 3 . But the Railways 
Act, 1890, has now limited their liabilities to those of a bailee.* 
The law relating to carriage of goods by sea in India continued 
to be governed by the English common law, unaffected by the 
carriers Act or the Railways Act, until the passing of the Carriage 
of Goods by Sea Act (XXVI of 1925) which now regulates the 
carriage of goods shipped from Indian ports under bills of lading. 
But even now carriage of goods by sea under a charier party or 
jn respect of cases not covered by the Carriage of Goods by Sea 
Act, 1925, the rights and duties of the master, or the law 
irl.itmg to bottomry and respondentia or the question of salvage, 
would be governed by the common law of England. 4 


Rinds of Carriers : 

The ,term ‘ carrier ’ is of very wide denotation and covers any 
one who carries goods or passengers whether for reward or not 
and is wide enough to include a railway owned and controlled by 
Government which takes upon itself the duty of carrying goods 
irom one place to another"*. Carriers are broadly divided into 
(</) carriers of goods and (b) carriers of passengers. Carriers of 
goods are again subdivided into (r) common or public carriers, 
(«) private carriers and (///) gratuitous or voluntary carriers®. 

Common Carriers : 

A common carrier has been defined by the Indian Carriers 
Act, 1865 7 , as a person including any association or body of persons 
whether incorporated oi not. other than the Government, engaged 
in the business of transporting for hire property from JRace to place, 
bv land or inland navigation, for all persons indiscriminately. We 
niciy set out the essential features of a common carrier as follows:— 
(a) It may be a person, or a partnership or a joint family 


1 See the Law of Contract, supra,; S. 151, 152 & 161 of the Indian 
Contract Act. 

*E. L Ry. Co. vs, Jordan, supra. 
a S. 72. 


* lrrawady Flotilla Co. vs. Bhagwandas, L.R. 18 I.A. 121. 

“Secretary of State vs. Golab Rai Paliram, L.R. (193?) 2Cal/^4 <620). 
•*Hari Rao's Iqdkn Railways Act, P. mi. ^ 

7 Section 2 . 
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business or a company. If it is a partnership firm al 
the partners will be jointly and severalty subject to tht 
liabilities of a common carrier. If it is a joint famil) 
business, all the members, adult and minor, will incui 
the liabilities of common carrier. 

(b) It must transport goods or property and not persons. 

(c) It must transport goods as a business and not merely as 
casual occupations. 

(d) It must transport goods for hire and not gratuitously. 

(e) It must carry goods indiscriminately for all />., for any¬ 
one who wants to employ it. It cannot choose to serve 

■ some people and refuse to serve others. A carrier who 
reserves the right of accepting or rejecting goods can¬ 
not be considered a common earner 1 

(/) It must tram port by land and inland navigation. Thus 
a carrier by sea is not to be regarded as a common 
carrier 1 '. 

(g) It must not be the Government*. 

It is clear, therefore, that many carriers who would be regarded 
as common carriers under the English law are not to be considered 
as such under the Indian carriers Act, <r.g., carriers by sea or carriers 
of passengers. 

Duties of a Common Carrier : 

The duties of a common carrier may be set out as follows 

(1) A common carrier must carry the goods of all persons 
offering to pay a reasonable charge for carriage 4 . Un¬ 
less, of course, the goods are not of the description which 
he professes or is accustomed to carry 5 or arc of such 
nature as would expose him to exceptional danger 0 , or 
there is no accommodation for the goods 7 , or the 


1 Coggs vs. Harnard, 1 Sm.L.C. 12th Ed. 191. 

2 Mackillican vs. The Compagnie Des Mcssageries Mari times De France 
6 Cal. 227. 

3 Alamgir Footwear and Co. vs. Secretary of State, (1933) All. 466. 

4 Wyldc n. Pickford, (1841) 8 M, & 443. 

* Great Western Railway vs, Sutton, (1868) L.R. 4 H.L. 226; Oxlade 
N. & %. Co., (1869) IS CANJS. 680. 

1 ^ ^ ! a R ^ p 
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goods are brought too late or too long a time before 
die journey is to begin, 1 If he refuses to carry the goods 
without justification except on the grounds 

mentioned above) he may be sued by the consignor of 
the goods. It was observed in G. W. Ry. Co. Sutton 2 , 
by Blackburn J., “The obligation which the common 
law imposed upon him was to accept and carry all goods 
delivered to him for carriage according to his profession 
(unless he had some reasonable excuse for doing so) 
on being paid a reasonable compensation for so doing ; 
and if the carrier refused to accept such goods, an action 
lay against him for so refusing ; and if the customer, 
in order to induce the carrier to perform his duty, paid, 
under protest, a larger sum than was reasonable, he 
might recover back the surplus beyond what the carrier 
was entitled to receive, in an action for money had and 
received as being money extorted from him.” 

(2) A common carrier must deliver the goods at the time 
agreed upon, or, where no time is stipulated within a 
reasonable time having regard to the circumstances of 
the casc’V 

(3) A common carrier is bound to carry goods by the 
ordinary route which he professes to be his route 4 . But 
this need not be the shortest route' 1 - He is, however, 
entitled to deviate from the ordinary route if that be 
necessary for the safe carriage of the goods and in that 
case the delay and deviation would be excused 6 . 

(4) A common carrier must deliver the goods to the 
consignee and to provide a place for their delivery. 
He will be liable for any loss arising from his neglect 
to do so T . But in the absence of agreement be js not 
bound to deliver the goods at the house of the consignee 


’Pickfcird vs. Grand Junction Ry., (1844) 12 M & W, 166. 

;0«69) L.R. 4 H.L. 226, 237. 

kt Great Northebi Railway, (1855) L.R. I C.P. 385; L. fc 

(1902) Nei,spft ^ (1322) 2 A.C. 263; Dnnn vs. Rucknall Rroi, 

♦Foster G, W. Ry., (1904) 2 0. 306. 

** l nd Nort ^ Wc$ter * Railway, Om 4 g, ft 

W <**66> Lmap/at * m. ^ 

*°° N. R Rf. On*, Ex. !», 179- 
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exceptions and modifications, some of which are recognised by th< 
common law and some of which are statutory i*., imposed by the 
Carriers Act of 1865. We may note these exceptions below. 

Exception* under the Common Lew : 

The common law recognises certain exceptions which have 
the effect of either relieving the liability of the common carrier 
altogether in certain cases or of reducing such liability from that 
of an insurer to that of an ordinary bailee. These exceptions are 
as follows :— 

* (I) A common carrier is relieved of liability altogether in 

case of loss of or damage to the goods intrusted to its 
care if such loss or damage is caused by ( a ) an act of 
God e.g., a tempest, or (b) an act of the king's enemies 
c.g., seizure, or destruction of the goods by enemies, or 
(c) the inherent vice or defect in the goods themselves 
c.g. f bad packing or deterioration by evaporation or 
breakage 1 . The position is correctly summarised 
Lord Duredin in London and North Western Ry Co. 
v. Richard Hudson and Sons Ltd., 2 in the following 
words—"That a common carrier is an insurer of goods 
entrusted to him for carriage and can orly excuse him¬ 
self on the ground of an act of God, or of inherent vice 
(in which expression I include bad packing) of the good** 
themselves is axiomatic." 

(2) A common carrier ceases to have the liability of an 
insurer after the goods arrive at their destination and 
he gives notice to the consignee of their arrival. If the 
consignee fails to take delivery of the goods or any part 
of them aftei such notice within a reasonable time, ihe 
carrier continues to have the liability of an ordinary 
bailee only in respect of the goods lying in his custody 
and will not be liable for any loss or damage unless 
the same is caused by his own negligence.® The carrier 


1 Hudson vs. Baxendale, (1857) 27 L.J. Ex. 93; Nugent vs. SmitL 
(1876) C.P.D. 423 ; Gould vs. $. E. 6c C. Ry., (1920) 2 K.B, 186; Great 
Northern Ry. vs, L E P. Transport and Depository, (1922) 1 1LB« 742. 

8 (1929) AXt 324 at p, 333. 

\ Mitchell vs, Lancashire and Yorkshire Ry. Go* L*R. tft QM J>, 2^ 

* 
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may also expressly agree to store the goods on their 
arrival at the destination in which case also the liability 
of the carrier will be that of an ordinary bailee only . 1 

(3) A common carrier may, by entering into special agree¬ 
ments with the consignor, exempt himself from liability 
for all loss and damage including those occasioned by 
his own negligence, or limit his liability to a particular 
kind or particular kinds of loss and damage. It is doubtful 
if a common carrier can, by a special agreement, relieve 
himself of liability for any loss caused by his own crimi¬ 
nal act or that of his agents ; for such an agrcemeq£ 
would be void as against public policy or illegal. But 
the mere insertion of a general clause which exempts a 
carrier from liability for any loss of or damage to the 
goods entrusted to him will not exempt a carrier from 
liability for any loss or damage occasioned by his own 
negligence or that of his servants or agents unless 
such exemption is expressly provided for in plain, ex¬ 
press and unambiguous terms by inserting in the special 
agreement something equivalent to what is known as 
the negligence clause". In England a special agreement 
limiting the liability of a carrier was provided for by 
carriers most frequently by inserting in newspapers, of 
distributing in hand-bills or, putting up in their offices 
a notice that they would not be liable for any property 
beyond a certain value, unless a special premium was 
paid for the insurance of the goods at the time of 
delivery. If thivS notice was brought to the knowledge 
of the consignor at the time the goods were delivered 
to the carrier, the consent of the consignor to the terms 
of the notice was implied and the carrier became entitled 
to the protect ion stipulated in the notice 3 . In order to 
avoid the strict common law liability of an insurer 
carriers were continually devising new types of agree¬ 
ments whereby they sought to reduce the liability of a 
carrier almost to nothing to the prejudice of tbe public- 


'Van Sail us. S. E* Ry, Co., (1862) 31 LJ.C.P. 24L 
*Pra* * Co. w. Union Lifthtmge Co., (1904) 1 IC.&. 

5 w <oi) ** 
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The carriers Act of 1865 was, therefore, designed to relieve 
the strict liability of carriers as well as to restrict their 
powers to make one-sided special contracts. 1 

Exceptions under the Carriers Act: 

\ The carriers Act of 1865 affects the common law liability of a 
carrier as follows. For the purpose of definiing the liabilities of 
a comm on carrier it divides articles which may be consigned into 
two categories, namely (1) the Scheduled articles and (2) the non- 
scheduled articles. The scheduled articles are those enumerated 
m the schedule to the Act and which are unusually valuable or 
unusually perishable, 2 i.c., gold, silver, jewellery, silk, paintings, 
engravings, title deeds, currency notes or coins, bills, hundis and 
etc. The non-scheduled articles are those which are not included 
in the schedule to the Act and which are of an ordinary kind e.g., 
wheat and rice and not unusually valuable or perishable.* 

(1) As regards the scheduled articles the carriers Act, 1865 
prescribes the liability of a common carrier as follows 

(a) A common carrier is not liable for any loss of or 
damage to a scheduled article exceeding Rs. 100/- 
in value excepting when it is caused by a criminal 
act of the carrier, his servants, or agents, unless the 
value and description of the article is declared by 
the consignor or his duly authorised agent at the 
time when the goods are delivered to the carrier 
whether such loss or damage is caused by the 
negligence of the carrier or not. 4 In Narang Rji 
Agarwalla v. River Steam Navigation Co., Ltd.’ 
the plaintiff sued the River Steam Navigation Co, 
Ltd., for the loss of a few bundles of Endi silk 
(which is a scheduled article), delivered to it at 
Gauhati for transmission to Calcutta via E. B. Rv, 
The amount of loss exceeded Rs. 100/- in value. It 
was held that the River Steam Navigation Co., was 


5 Vide Sir Henry Maine’s speech before the India Council in introduc 
ing the Carriers Bill in the Gantttc of India, supptL, 2d2-1864. 

2 Vide Sir Henry Maine's Speech, Ibid. 

3 Vide Sir Henry Maine's Speech, Ibid. * , . 

4 Carriers Act* 1865, Ss. 3 fic 8. 

Ill CW.K 11171 
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not liable for the toss as the plaintiff failed to declare 
the value and description of the goods at the time 
of delivery. 

( b ) A common carrier is allowed to charge an addi¬ 
tional rate for undertaking the increased risk of 
carrying a scheduled article provided a scale of 
charges containing the additional rate is publicly 
exhibited in his place of business in English as well 
as the vernacular language of the place 1 . 

(c) A common carrier is liable for any loss of or 
damage to a scheduled article entrusted to him 
carnage and is bound to return any sum which 
might have been paid as the charge for carriage, 
where the consigror or his agent has properly 
declared the value and description of the article and 
has paid or agiecd to pay the increased rate, if any, 
and the carrier cannot limit his liability in this res¬ 
pect by any special agreement 2 . 

(2) As legards non-scheduled articles, a common carrier 
may limit his liability for the loss of or damage to 
goods, entrusted to his care, by special contracts signed 
by the owner or his duly authorised agent excepting 
when such loss or damage is caused by the negligence 
or criminal act of the carrier or any of his agents or 
servants 3 . As Sir Lawrance Jenkins observed in British 
and Foreign Marine Insurance Co., Ltd.*. India General 
Navigation and Railway Co., Ltd., 4 “the liability of a 
common carrier for the loss of goods, not being of the 
description contained m the Schedule, may be limited 
by special contract signed by the owner, save when such 
loss shall have arisen from the negligence or criminal 
act of the carrier or any of his agents or Servants” It 
is clear that any special agreement which purports to 
exempt the carrier from liability foi his own negligence 
or criminal act or that of his servants or agents is void 


^Carriers Act, 1865, $. 4. 

Ibid., Ss. 3 & 6 ; British and Foreign Insurance Co. Ltd. vs. India 
General Navigation and Ry> Ox Ltd, 38 Cal. 28 (42). 
rrjeta Act, Si. 6 * 8. 

*38 Od 2$ 
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and inoperative as being illegal and in contravention 
of the carriers Act 1 . In India General Steam Naviga¬ 
tion Co. v. Joy Kristo Saha, 1 ’ the defendant I. G. S. N« 
Co., received the goods of the plaintiff for carriage under 
conditions contained in a forwarding note signed by the 
plaintiff. One of such conditions stipulated that the 
defendants would not be liable in the case of loss or 
damage arising from certain kinds of accidents and also 
from the negligence of the defendants. The goods were 
lost as a result of the flat carrying the goods being sunk 
by collision with an underwater snag, the»existence of 
which could not have been ascertained by any precau¬ 
tions on the part of the defendants. It was held that 
the defendants could limit their liability by special agree¬ 
ment as the goods were not of the scheduled class but 
not so as to relieve them of their liability for their own 
nc gli& ence an d that the condition which purported to 
do so was, therefore, bad. On the facts, however, it was 
held that the defendants were not liable as the loss was 
due to one of the excepted conditions which were sever¬ 
able from the condition which w.is bad and not due to 
the negligence of the defendants. 

Carrier* Act, how far it modifies the Liability of a Common 
Carrier under the Common Law : 

As regards scheduled articles whose value and description have 
been declared, the liability of a common carrier under the carriers 
Act, 1865 is ahsolute and higher than that under the common 
law for he cannot limit his liability by any special agreement, nor 
can he, it seems, claim protection under any of the common law 
exceptions e.g. t an act of god or an act of the king’s enemies. As re¬ 
gards scheduled articles whose value and description have not been 
declared the liability of a common carrier is much lighter than that 
under the common law for he is only liable if the loss or damage 
does not exceed Rs. 100/- in value or if the Joss or damage is 
caused by his criminal act or that of his agents. It is not clear 
as to what the liability of a common carrier would be in the case 


1 Comers Act, 1865, &. 8; River Steam Navigation Ca Lid. iv. 
lartumadas Ramkumar, 59 Cal. 472 (474). 

,Cal. 39. 
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of loss or damage not exceeding Rs. 100/-, in respect of scheduled 
articles whose value and description have not been properly 
declared. It seems that the liability of the carriers would be 
absolute unless the articles are consigned as ordinary or non*' 
scheduled articles under special agreements. 

As regards non-scheduled articles the liability of a common 
carrier is the same as under the common law excepting that he 
cannot contract out of his liability for loss or damage caused by 
his negligence by any special agreement which is permissible under 
the common law. 

Presumption of Negligence : 

Under the Carriers Act, 1S6S, a common carrier is liable 
absolutely for any loss or damage caused by his negligence except¬ 
ing in the case of scheduled articles whose value and description 
have not been properly declared and, as we have seen, he cannot 
limit this liability by any special agreement 1 . Where in a suit 
biought against a common carrier, the common carrier wants to 
itlieve himself from liability for the loss or damage for which he is 
sued under any special agreement, it is for him to prove the 
absence of negligence 2 The burden of proof of absence of negli¬ 
gence is thus thrown on the common carrier on the principle that 
the loss or damage to the goods is prttna facie proof of negligence 
and the Court must presume negligence in the absence of any 
Proof to the contrary*. 

Suits against a Common Carrier : 

Any person who has an interest in the goods consigned and 
suffers loss of or damage to the goods can maintain a suit against 
the common carrier to whom the goods were entrusted for carriage 
whether he was a party to the contract of carriage or not or in the 
language of law whether there was privity between him and the 
carrier or not*. The reason is explained by the Privy Council 
m Irrawady Flotilla Co. v. Bhagwandas*, in the following words 


4 S. 8; I. a S. N. Co. vs. Joy Kristo Saha, 17 Cal 39; H S. M. Ca 
Lid. vs. Jamunadas JRamkumar, 59 Ca L 472. 

-CfcrriGrt Act, 1865, S. 9. 

The River SUam Navigation Co. vs. Choutmull Doagur, 2$ Cal 398. 
*K. a Dfcar vs, Ahmed Btix, 60 Cal 879 at p. $8?. 

*18 121 it * 
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—The obligation imposed by law on common carriers has nothing 
to do with contract in its origin. It is a duty cast upon commor 
carriers by reason of their exercising a public employment for re 
ward. k A breach of this duty/ says Dallas C. J. (Betherton v 
Wood) 1 is a breach of the law, and, for this breach, an actior 
lies founded on the common law, which action wants not the auk 
of a contract to support it.” Thus a consignee to whom the pro¬ 
perty in the goods has passed or a mortgagee of the goods or even 
an insurer who has paid the owner for the loss of the goods 2 , can 
maintain an action against the carrier for loss or damage to the 
g<fcd s - 

Requirement of notice :—No suit can be instituted against a 
common carrier for the loss of, or injury to, goods entrusted to 
him for carriage unless notice in writing of the loss or injury 
has been given to him before the institution of the suit and within 
six months of the time when the loss or injury first came to the 
knowledge of the plaintiff *. Notice to a local agent of the carriei 
is valid notice even though such local agent may also be the agent 
for another carrier 4 . 

Limitation :—A suLt against a caniei, which includes a 
common earner, fui compensation for loss of or injury to goods 
must be instituted within one year of the time when the loss or 
injury occurs and a suit" for compensation for non-delivery of or 
delay in delivery of the goods must be instituted within one year 
of the time when the goods ought to he delivered 5 . 

Private Carriers : 

A private carrier has been defined by Avory J. in Watkins 
r. Gottell 0 as one whose trade is not that of conveying goods from 
one person or place to another, but who undertakes upon occasion 
to convey the goods of another and receives reward for so doing 
A private carrier differs from a common carrier in that he is 


3 (1823) 3 Brod. & B„ 54. 

2 British & Foreign Marine Insurance Co. Ltd. vs. I. G. N. & RIy. C*> 
Ltd., 38 Cal. 28. 

* Carriers Act, 1865, S. 10; R. $. N. Co. Ltd. vs. Kashi Prosad, 8 
GL.J. 192. 

4 India General Navigation & Ry. Co. vs. Girdh&rilal Gobardhan Das< 

54 430. 

Act, Articles 30 & 31. 

mm 1 ILB. 10 at p, M. 




uw RStAfENff TO MNUA6S OP GOQM W 

either one (*) who undertakes to carry for reward on occasions 
but not as a public employment or (&) one who, while inviting 
all and sundry to employ him as a carrier for reward, reserves 
the right to accept goods at his option 1 . 

Liability of a Private Carrier : 

The liability of a private carrier is like that of a bailee. He 
is liable only for such loss or damage as is caused by his negligence 
ue.> by his failure to take as much care of the goods entrusted 
to him as a man of ordinary prudence would, under similar 
circumstances, take of hts own goods 2 . But a private carrier «is 
not liable if the owner keeps the goods under his control e®., 
when a passenger carries, his own luggage, or if the loss is as likely 
to have arisen from the misconduct of the owner or his want of 
tare, as from that of the carrier 2 . 

Gratuitous Carrier : 

A person who undertakes to carry goods or passengers gratui¬ 
tously i.e., without reward, is called a gratuitous carrier. No 
action can be maintained against a gratuitous carrier for refusing 
to carry goods or passengers after he has undertaken to do so 
for the contract is nudum actum i unenforceable for want of 
consideration . 4 But once a gratuitous carrier accepts goods for 
carriage he is in the position of a bailee and his liabilities become 
the same as that of a private carrier, /u?., he will be liable for any 
loss or damage caused by his own negligence or that of his agents* 
As. Wills J. observed in Sketton v . L. & N. W. Ry. Co . 5 “ If a 
person undertakes to perform a voluntary act, he is liable if he 
performs it improperly but not if he neglects to perform it. Such 
is the result of the decision in Coggs v . Bernand.” 

Camera of Passenger* : 

Carriers* of passengers may be either ( a ) a common carrier or 
(£) a private carrier or (c) a gratuitous carrier. ■ The Carrers Act* 


1 Belfast Ropework Co. w. Rushell, (1918) 1 K.B. 210. 

2 Contract Act, $s, 151 U 152 ; Coggs vs. Bcrnand 1 Sm. L.G. 12th cd- 
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1885, dues not affect their position as under the Common lev 
Which still governs them* We shall discuss their position below 

Common carrier of passengers ;—A person who is engaged ii 
carrying passengers as a regular business and who holds himsd 
out as ready to carry between places on a certain route all person 
indifferently who accept his published terms is a common carnei 
of passengers 1 . He is legarded as a common carrier because he 1 
botyid to carry any member of the public who wants to trave 
unless he can justify his refusal to do so under any one of the 
following common law exceptions, namely, ( a ) where the persor 
offering himself to be carried is unfit or ( b ) where such person 
l* unwilling to pay the stated fare or (c) where there is nc 
accommodation. A bus company, or a tramway company which 
carries every one indiscriminately may be regarded as common 
carriers. 

The liability of a common carrier of passengers is different 
to that of a common carrier of goods in that he does not stand 
m the position of an insurer for the safety of the passengers he 
carries. He does not warrant that the carriage in which the 
passengers travel h free from all defects likely to cause peril, 
although those defects may be such that no skill, care, or foresight 
could have detected their existence 2 . 

His duty is only to take due care and exercise due diligence 
in carrying the passengers and he will be held liable only m case 
of his negligence, ijc ., if injury is caused to a passenger by any 
defect which could have been detected by the exercise of reasonable 
care and diligence eg., where a passenger is injured by the tender 
of the train being thrown off the line as a result of a defect in 
the tyres of one of the wheels of the tender 3 . Thus Sir James 
Mansfield observed in Christie v . Griggs, 4 “there is a difference 
between a contract to carry goods and a contract to carry 
passengers. For the goods the earner was liable at all events* but 
he did not warrant the safety of the passengers. His undertaking 
as to them went no further than this, that as far as human care 
and foresight could go he would provide for their safe conveyance.” 

The liability of a common carrier for passengers is the same 

1 Han Rao’s Indian Railways Act, p. 734. 

ajUadhcad «. Midland Ry. Co* (1869) 4 Q.B* 3» at 389* 

* Ford vs* London and Sooth Western Uy* Co*, 2 F. & F. 730. 

79* 
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in tetetkpfe to passengers who travel free or without ticket as that 
for passengers who travel with ticket provided the former does 
so with the knowledge and consent of the earner, 1 But if a 
passenger travels free without the knowledge and consent 
of the carrier, he is regarded as a mere trespasser and the 
earner is not liable for any injury caused to him whether by 
negligence of the carrier or not- In G. N, Ry. Co. v Harrison - * 
\ newspaper reporter held a free railway ticket in his own name, 
\nother reporter, while travelling with the former's free ticket, 
vi as injured. The railway had knowledge of a practice whereby 
one reporter frequently travelled with another’s ticket and had 
permitted the same ll was held that the injured reporter waO 
entitled to recover damage for his injury £»s he was no trespasser, 
his irregular user of the railway having been permitted by the 
r ulway. 

A common earner of passengers is not liable for the injury 
caused to any passenger where the injury is caused as much by 
the negligence of the passenger as of the carrier*. 

Private Camer of pas±engei± —A person who carries 
passengers for lewaid on occasions or who, while inviting all and 
sundry for the purpose of being earned, rtseives the right to refuse 
to carry anyone at his option is to bt^ deemed a private earner 
of passengers 4 . His liability is the same as that of a common 
earner of passengers. 

Giatuitous coiner of passengers : A person who undertakes 
to carry anyone gratuitously / e , without reward is to he legarded a 
gratuitous earner. He is not bound to carry anyone but once 
he does carry anyone he will be liable if an injury is caused to the 
latter by his negligence 

Railways whether Common Carriers : 

In India the railways stand on a different footing as compared 
t(J common carriers so far as their liabilities are concerned. Under 


* <3 N. Ely. Co. «v, Harrison, 23 L.J. Ex. 308 (310) 

‘ Supra 

a fchangir Muncherji vs. B. B. & Co. I Rly. Co, 37 Bom. 575. In this 
case a passenger injured his arm by projecting it out of the window of s 
cunning train and colliding against the door of a stationery train which 
^ as k «pt Open by the carrier ncgUgcnOy* It was hold that the passed 
a * a wg e nt by projecting his arm—a* the carrier* 

4p * AWffVia mmu «v. Cottd, (1916^1 ICR 10 at M» 
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$. 72 of the Railways Act, 1890, the liability of railways is defined 
to be that of a bailee as laid down in S$. 151, 152 and 161 of the 
Contract Act and not that of an insurer os under the 
common law in respect of the loss, deterioration or destruction of 
goods and animals carried by them. But although a railway 
company is not a common carrier so far as its liability is concerned, 
yet it is regarded as a common carrier so far as its duties to the 
general public are concerned. Thus it cannot refuse to carry goods 
tendered to it without the justification recognised in common law 1 * * * 5 
or make unreasonable delay in delivering the goods or refuse to 
deliver them without justification.- As Staples, A.C.J. observes in 
Chhoglal vs . Secretary of State 11 , “ When once a railway company has 
held itself out to be a common carrier, it is under a common law 
liability to carry goods to all places to which it professes to 
carry and to accept all goods which are reasonably offered 
to it for conveyance to and from the places to which it 
professes to carry.A similar view was expressed by Walsh J. 
in Sohan Pal vs. t. I. Rly. Co. 1 in the following words “A railwa) 
company is by law a common carrier. It cannot lawfully refuse 
t* carry goods properly tendered to it. It is given statutory 
existence and wide statutory powers in exchange for public duties 
and it is bound to carry goods". 

Even as regards the fiability of a railway company, a railwa) 
company has been held liable as a common carrier for any damage 
suffered by the owner ot the goods which has been occasioned bv 
reason of any breach of common law duty by the carrier excepting 
when such damage is caused by the loss, destruction or deteriora 
tion ot the goods. The liability of a railway company is like that 
of a bailee only when such liability arises from the loss, destruction 
or deterioration of the goods or animals carried by it and not 
otherwise. Thus the liability of a railway for nondelivery o< 
goods which have not been lost or damaged or for undue delay in 
delivering goods or for injury to the persons of passengers would 
not be governed by the Railway Act, 1890, but b v tfre coipin on 
lawA 


1 Sec supra. 

EUahi vs. E. I. Ry. Co., 43 All. 623. 

»AJJL (1933) Nag. 262 at p. 262. 

* m Alt m at 227 (F.B,). 

5 £t»t Im&z Ry. 0^ ms, Jogpat Singh, 51 CsL £&& 
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lUbiBtf of Railways t 

In India the liability of a railway administration for the loss, 
destruction or deterioration of animals or goods delivered to it for 
carriage is not like that of an insurer under the common law but 
like that of a bailee under Ss. 151, 152 and 161 of the Contract 
Act. 1 The duty of a railway administration is to take reasonable 
care only and it will be liable for the loss, destruction or deteriora¬ 
tion of goods or animals entrusted to it in the following cases 
only :— 

(a) If the goods or animals are lost or damaged owing to 
the neglect of the railway or its servants to take such 
reasonable care as a man of ordinary prudence would, 
under similar circumstances, take of his own goods. 2 

(b) If the goods or animals are lost or damaged for any 
reason after the railway has made default in delivering 
the goods or animals at the proper time.* 1 

But this general liability of a railway as a bailee is further 
limited in the following cases, namely (a) carriage of articles 
mentioned in the second schedule to the Railways Act, 1890, 
(b) carriage of animals, (c) carriage of passenger’s luggage and 
(d) carriage under special agreements known as notes. 

( 0 ) Carnage of Articles mentioned in the second schedule 
to the Act :—A railway administration is not liable for 
the loss, destruction or deterioration of any parcel or 
package, containing any article of special value men¬ 
tioned in the second schedule to the Railways Act e.g., 
gold, silver, silk pearls, jewellery, watches, Government 
and other securities, paintings, engravings and etc., the 
value whereof exceeds Rs. 100/- unless the person 
sending or delivering the same declares the value and 
contents thereof at the time of the delivery of the 
package or parcel to the railway for carriage and paid 
or agreed to pay an additional rate as insurance against 
the extra risk of carrying the same, if so required by 
the railway. If the consignor does not declare the value 
and contents of a package containing such article 
exceeding Rs. 100/- in value or does not pay the 


1 Railways Act, 1890, S. 72(1). 
* Contact Act, Sc. ISLfc 152. 
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-additional rate when required by the railway, be cannot 
recover any loss or damage even though it may be 
caused by the negligence of the railway or its servants. 1 
Where such value and contents have been declared the 
railway is liable to pay upto the declared value if any 
loss or damage occurs, but the burden of proving the 
extent of the loss or damage is upon the person who 
claims compensation. 2 A railway may, before accepting 
any parcel or package declared to contain such an article 
examine the contents of the parcel or package in order 
to ascertain that it really contains such an article.* 
When a consignor sends any such article declared as 
such without paying the additional rate the practice of 
a railway is to take from the consignor an agreement 
in risk note Form called X or Y whereby the consignor 
agrees to absolve the railway of all liability in considera¬ 
tion of the articles being carried at the ordinary rate. 

A specimen form in which the consignor has to make n 
declaration as to the value and contents of a package containing 
such ar article is given below 

FORM OF DECLARATION UNDER S 75 
Declaration to be signed by the sender of excepted articles. 

The accompanying 

weighing 

address to 

contains the articles detailed below of the aggregate value of Rs. 

(in words) 

Rs. As. 

Dated 19 Signature of Sender. 

Parcels or goods must be securely packed in a manner approved by 
the Station Master before they are accepted for despatch. Articles packed 
in cloth should bear seals (at intervals not exceeding 3 inches along each 
line of sewing) showing distinct impressions of some device other than 
that of current coin. 

Hie Railway reserve the right to open packages containing excepted 
articles to ascertain that the articles are sound and in good condition. All 
appliances in packing, etc., must Jfce provided by the sender or receiver, 
who will see and be responsible that the packages are properly packed 
repacked 


1 Railways Act 1890, & 75 (1). 
^ Ibid, S, 75 «2). 

•Ibid, & 75 (3). 
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Insurance is optional with senders 


(i h) Carnage of Ammais —The liability of a railway 
administration as a bailee, for the loss of or damage to 
animals delivered to it cannot in any case exceed, in the 
case of elephants or horses, Rs. 500/- a head or, in the case 
of mules, camels or horned cattle, Rs. 50/- a head or, in 
the case of donkeys, sheep, goats, dogs or other animals 
Rs. 10/- a head unless the person sending or delivering 
them to the railways declares at the time of delivery 
that they were respectively of higher value than Rs. 500/-, 
Rs 50/-, ui Rs 10/-, a head as the cast may be 1 Where 
such highet salue has been declared the uilwjy may 
charge an additional ute as insurance against the extra 
risk involved m their carriage." In case of any loss oi 
injury to an animal delivered to the railway for carriage, 
the burden of proving the value of the animal or the 
extent of the iniury is on the person who claims com- 


^Railways Ad, 1890, & 73 (1). 
2 m, S. 73 <*). 
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pensation for such loss or injury. 1 It should be noted, 
however, that the railway will be liable as a bailee only 
when such loss or injury results from the negligence or 
misconduct of the railways or its servants and if 
the anim al dies or gets injured from its own inherent 
vice e.g., where it jumps out of a truck and kills itself 
or kicks about and injures its legs. 2 But the onus of 
proving absence of negligence is on the railway where 
it is proved that the animal which dies or gets injured 
was fit and healthy at the time it was loaded in a truck. 1 
(i c ) Carnage of Passengers ' Luggages A railway adminis¬ 
tration is not liable for the loss, destruction or deteriora¬ 
tion of any luggage belonging to or in charge of j 
passenger unless a railway servant has booked and given 
a receipt therefor. This means that to hold a railway liable 
for the loss of a passengers luggage the first requisite 
is that the passenger must have hooked it and obtained 
a receipt thereof. But it docs not follow that the rail¬ 
way is liable in every case of loss of or damage to a 
passenger’s luggage. Its liability in this respect is also 
like that of a bailee and will arise only if the loss or 
damage is caused by its own negligence or misconduct 
or that of its servants. 4 Thus if the passenger takes his 
luggage completely out of the control of the railway e.g., 
by keeping it in his compartment and the luggage is 
lost by his own negligence the railway will not be liable 
for the loss'* 1 . 

( d) Carriage under special agreements or ris% notes A 
railway administration can limit its liability even as a 
bailee by entering into a special agreement with the 
consignor or his duly authorised agent. Such a special 
agreement, in order to be effective, must be in writing 
signed by or on behalf of the person sending or delivering 
the goods to the railway and must be in a form approved 
by the Governor-General in Council**. Special agree- 

Mbid, $. 73 (3). 

8 Blower vs. G. W. Ry. Co., (1887) 4 T.L.R. 7. 

3 Smith vs. Midland Railway Co., 57 L.T. 813. 

* Velyet Hussain vs. B. & N. W. Ry. Co., 13 CWJN. 847. 

5 Jenkins vs. Southampton Steam Packet Co., (1919) 2 K.B. 135. 

•Railways Act, 1890, & 72 (2) (a) ,« (b). 
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ments of this kind are known as risk notes and they 
purport to exempt the railway from even the liability 
of a bailee under certain conditions m consideration of 
the railway granting the consignor some concession in 
the shape of charging him a reduced rate of freight. 
There are several kinds of risk notes which have been 
approved by the Governor-General in Council and which 
are in current use, namely, risk notes A 'll, C, D, E, F a 
G, H, X and Y Risk notes C, X and ’V l^iempt the rail¬ 
way from liability in every case of loss and damage, 
however caused Risk notes A, B, D, G and H absolve 
the railway of liability for any loss or damage excepting 
where it is caused by the misconduct of the railway’s 
servants Risk notes E and F limit the liability ot the 
railway to specified sums agreed to as the maximum 
payable by the lailway in respect of loss of or damage to 
certain classes of animals carried under the notes and 
relieve the railway of liability to pay even limited sums 
unless the loss or damage is caused by the negligence or 
misconduct of the railway company or that of their 
servants Wt may study these risk notes in detail 
below — 

Risk note “A” : 

When goods which au tendered to a Railway for carriage are 
cither m bad condition or so defectively packed as to be liable to 
damage, leakage or wastage m tiansit the practice of the railway 
n to take an agreement from and signed by the person delivering 
in risk note form “A”, the effect of which is to relieve the Railway 
of all liability for any condition in which the goods may be 
delivered to the consignee or tor any loss or damage excepting 
when such loss or damage is caused by the misconduct of the 
Railway’s servants. The form of Risk note “A" is given below 

NEW RISK NOTE FORM A. 

I Approved by the Governor-General in Council under section 72 (2) (A) 
of the Indian Railways Act, IX of 1890 ] 

(To be need ttskm articles are tendered for carnage u/fock are etiker already 
J* fad conditio* or so defectively packed as to be Atf&fe to damage, 
or wastage m transit*) * 
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Station 

193 . 


me 

Whereas the consignment of tendered by-as 

ns 


per Forwarding Order No of (date) for despatch 

by the Railway Administration to station 

under Railway Receipt No of |datc) is in bad condition 

and 

— - - l iable to datvnge, leakage or wastage in transit as follows— 


——, the undersigned, do hereby agree and undertake to hold the said 
We 

Railway Administration over whose Railway the said goods may be earned 
in transit from station to station harmless and 

free from all responsibility for the condition in which the aforesaid good', 
may be delivered to the consignee at destination and for any loss arising 
from the same except upon proof that such loss arose from misconduct on 
the part of the Railway Administration's servants 

This agreement shalJ be deemed to be made separately with all Railway 
Administrations or transport agents or other persons who shall be earner i 
for any portion of the transit 


Witness Signature of sender 

(Signature) l Father’s name 

Rank or s 

(Residence) (Caste Age 

Witness 

(Signature) Profession 

(Residence) Residence 


It should be noted that though attestation by witness is 
provided for in risk note A, yet it is not essential 1 The onus ot 
proving misconduct on the pail of the Railways servants is on tin 
person who claims compensation for any loss or damage 2 
conduct is not negligence It is some positive act or some wiHul 
omission to do something which it is the dutv ot the Rulwn 
to do and is opposed to accident or negligence 1 

RISK NOTE “B” 

When a consignor sends goods' or animals at a “special reduced 
oi “owners risk rate*’ instead of an alternative “ordinary” or “risk 


1 Ardcshir Bhikaji Tamboii v. G. L P. Ry. Co., 52 Bean. 169 (174) 
»M, & S K Ry Co. ltd v. Ravi Sing h Dceprfngh, AJA. <1») 
^ Cal 811 and 812. _ 

*Rjdtbgm Dmgra vj. The Governor-General in Council 48 OWN 55 
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acceptance” rate, the practice of the Railway Administration to 
which the goods or animals are delivered for carriage is to accept 
the goods or animals under an agreement in risk note form B 
signed by the sender which exempts the Railway from all liability 
for any loss of or damage to the goods or animals excepting when 
such loss or damage is caused by the misconduct of the Railway's 
servants. The burden of proving misconduct of the Railway's 
servants in case of any loss or damage is on the person who claims 1 , 
compensation. But in the case of non-delivery^ £ the whole of a 
consignment or of the whole of one or mortf packages forming 
part of the consignment not due to fire or accident or in the case 
of pilferage from such package or packages, the Railway administra¬ 
tion must in the first instance disclose how it dealt with the 
consignment and, if neccssan, to give evidence thereof before the 
tonsignoi is called uix>n to prove misconduct If from such dis- 
clnsuic misconduct cannot be inferred the person claiming 
compensation must prove misconduct. The form of Risk Note 
“R” is given below ■- 


NEW RISK NOTE FORM B : 


I Approved by the Gincrnor General in Council under section 72 (2) (b) 
of the Indian Railways Act, IX of 1890.J 
(7 o be used when the sender elects to despatch at a “special reduced " or 
'attno's usk" rati r articles oi animals for which an alternative "ordt - 
«6 M ‘ oi “nsk acceptance" tale is quoted in the Tariff.) 

Station. 

193 . 
me 

Whereas the consignment of tendered by — as per Forward¬ 


ing Oder No 
Railway Administration 
No of 


us 

oi (ditc) for despatch by the 

to station, under Railway Receipt 

(date) is charged at a special reduced rate 

I 


instead of at the ordinary tariff rate chargeable for such comigptncnty 


the undersigned, do, in consideration of such lower charge, agree and uo* 
dertakc to hold the said Railway Administration harmless and free from 
all responsibility for any loss, destruction or deterioration of, or damage to, 
the said consignment from any cause whatever except upon proof that such 
destruction, deterioration or damage arose from the misconduct of 
the Railway Administration's servants ; provided that in the foRostfing 
cases 


(a) Nondelivery of the whole of the said consignment or of the 
whole of one or more packages forming part of the said con¬ 
signment packed in accordance with the instructions laid down 
m the Tariff or, where there are no suck instructions, pro - 
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tected otherwise thm by paper, 'or -.other flWBfrg.* 
movable by hand and fully addressed, where such non delivery 
is not due to accidents to trains or to fire; . 

(b) Pilferage from a package or packages forming part o) the said 
consignment properly packed as in (a), where such pilferage is 
pointed out to the servants of the Railway Administration on 
or before delivery ; 

the Railway Administration shall be bound to disclose to the consignor 
how the consignment was dealt with throughout the time it was in its 
possession or control and, if necessary , to give evidence thereof before the 
Consignor is called , r \*>on to prove misconduct, but, if misconduct on the 
part of the Railway tyfministration or its servants cannot be fairly inferred 
from such evidence., the burden of proving such misconduct shall be upon 
the consignor. 


Ths agreement shall be deemed to be made separately with all Rail¬ 
way Administration or transport agents or other persons who shall be 
carriers for any portion of the transit . 


Witness. 
(Signature). 

(Residence). 

Witness. 

(Signature). 

(Residence). 


Signature of sender.. 
Father’s Name. 

Rank or 

l Caste.Age_ 

Profession. 

Residence. 


(To be filled in by Booking Clerk.) 


Description of packing. 
Date. 


RISK NOTE "C” 


. Booking Clerk. 


When goods, which should normally be carried in covered 
wagons, carts or boats and which are liable to damage if not so 
carried, are accepted for carriage in open wagons, carts or boats 
at the sender’s request, the Railway Administration to which 
the goods are tendered accept the goods to be so carried under an 
agreement in risk note form “ C" signed by the sender which 
exempt the Railway from all liability, however caused, even though 
HO reduced rate is charged by the railway in this case. But the Rail¬ 
way is exempted from liability only if the loss occurs during 
transit. If any loss occurs after the transit has terminated and 
the goods have reached their destination, the Railway will be liable 
as a bailee if the loss is occasioned by its negligence or misconduct 
or that, of its servants. The form of Risk Note C is given 
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risk note form c. 

[Approved by the Governor-General in Council under section 72 (2) (ft) 
of the Indian Railways Act, IX of 189PJ 

(To be used when, at sender’s request, open wagons, carts or boats are 
used for the conveyance of goods liable to damage, when so earned, 
and which, under other circumstances, would be carried in covered 
wagons, carts or boats). 

Station. 

193 . 

me 

Whereas the consignment of tendered by - as 

us 

per Forwarding Order No. of (date), for despatch by the 

Railway Administration or their transporl agents or carriers 
to station under Railway Receipts No. of 

my 

('date), is at - request loaded in open wagons, carts or boats, to be 

our 

1 

so tarried to destination,- the undersigned, do hereby agree and under- 

wc 

( akt to hold the said Railway Administration and all other Railway Ad¬ 
ministrations working in connection therewith, and also all other transport 
agents or carriers employed by them respectively, over whose Railways or 
by or through whose transport agency or agencies the said goods may be 
catned in transit from .station to .station 

harmless and free from all responsibility for any destruction or deteriora¬ 
tion of, or damage to, the said consignment which may arise by reason of 
the consignment being conveyed in open wagons, carts or boats during 
transit over the said Railway or other Railways working in connection 
therewith or during transit by any other transport agency or agencies 
imployed by them respectively. 

Witnfss. 

(Residence) 

(Signature) 

Witness. 

(Signature) 

(Residence) 

RISK NOTE u D” : 

When a sender consigns dangerous, explosive or combustible 
'Articles at a "special reduced” or ‘owner’s risk’ rate instead of an 
alternative "ordinary” or "risk acceptance” rate quoted in the tariff! 
the Railway Administration to which the goods are tendered accept 
the same for carriage under an agreement in risk note fonn c T>” 
which relieves the railway from all liability for any loss or damage 
excepting when such loss or damage is caused by the misconduct 


Signature of sender 

( Father’s name 

Rank or 

I Caste Age 

Profession 
(Residence) 
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of the railway or its servants. This risk note is very similar to 
risk note “B” in form. The form of risk Note D is given below :— 


RISK NOTE FbRM D : 


(Approved by the Governor-General in Council under section 72 (2) ( b ) 
of the Indian Railways Act, IX of 1890.] 

{To be used when the sender elects to despatch at a "special reduced” or 
" owners rts\ " rate, dangerous, explosive or combustible articles for 
which an alternative fr ordinary ” or ” nsl( acceptance ” rate is quoted 
in the Tariff), 

Station. 

193 . 


Whereas the consignment of 


me 

..tendered by - 


us 

as per Forwarding Order Nn of (date) loi 

despatch by the Railway Administration to 

station, under Railway Receipt No. of (date) is charged 

at a special reduced rate instead of at the ordinary tariff rate chargeable 
I 

for such consignments, -, the undersigned do, in consideration of such 

we 

lower charge, agree and undertake to hold the said Railway Administra 
lion harmless and free from all responsibility for any loss, destruction, or 
deterioration of, or damage to, the said consignment from any cause what 
ever, except upon proof that such loss, destruction , deterioration or damage 
arose from the misconduct of the Railway Administration’s servants, pro 
vided that in the following ewes :— 


(a) Non-dclwery of the whole of the said consignment oi of the 

whole of one or mote packages fountng part of the said cor 
signment packed in accordance with the rules and regulation > 
for the time being in force for the packing of dangerous 
explosive or combustible articles, where such non-delivery n 
not due to accidents to tiains oi to fire ; 

(b) Pilferage from a package oi packages forming part of the said 

consignment properly packed as in (a), when such pilferage 
is pointed out to the servants of the Railway Administration 
on or before delivery , 

the Railway Administration shall be bound to disclose to the consignor 
how the consignment was dealt with throughout the time it was in its 
possession or control and, if necessary, to give evidence thereof before the 
consignor is called upon to prove misconduct, but, if misconduct on the 
part of the Railway Administration or its servants cannot be fairly inferred 
from suck evidence, the burden of proving such misconduct shall lie upon 
the consignor . 

- further agree to accept responsibility for any consequences to the 

wc , 

property of the aforesaid Railway Administration, or to the property ot 
* other persons that may be in the course of conveyance, which may be 
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caused by tbe explosion of, or otherwise by, the said consignment) and that 
all risk and responsibility whether to the Railway Administration, to 

me 

their servants or to others, remain solely and entirely with -. 

us 

This agreement shall be deemed to be made separately with alt 
R.itlway Administrations or transport agents or other persons who shall 
lx* earners for any portion of the transit . 


Witness. 

(Signature) 

Residence 

Witness. 

(Signature) 

(Residence) 


Signature of sender 

(Father’s name 

1 Caste 


Rank 


Age 


Profession 

Residence 


(To be filled up by Goods Clerk.) 
Particulars of packing 
Date 

RISK NOTE “E” : 


..Goods Clerk. 


An agreement in risk note form “E’" signed by the consignor 
js used by a Railway administration when booking elephants or 
hoj st s ot a declared value exceeding Rs. 500/- a head, mules, 
camels or horned cattle Rs. 50/- a head, donkeys, sheep, goats, 
clogs or other animals Rs. 10/- a head, without the payment of the 
additional rate as authorised by S. 73 of the Railways Act. When 
animals arc booked under this risk note the Railway is liable only 
uplo the dmounts fixed by S. 73 of the Railways Act, namely, 
Rs. 500/- a head for elephants or horses, Rs. 50/- a head for mules, 
camels, or horned cattle apd Rs. 10/- a head for donkeys, sheep, 
goats, dogs and other animals, provided any loss or damage is 
caused by its negligence or that of its servants. The form of 
Risk Note E is given below 


RISK NOTE FORM E : 


lApprovcd by the Governor-General in Council under section 72 (2) ( b) 
of the Indian Railways Act, IX of 1890.] 

(To be used when booking elephants or horses of a declared value exceeding 
Rs, 500 a head, mules, camels or horned cattle Rs, 50 a head ; donkeys, 
sheep , goats, dogs or other animals Rs. 10 a head, without payment 
of the percentage on value authorized) in section 73 of Act IX of 1890, 
as amended by section 4 of Act IX of 1896). 

Station. 
..193 . 

I 

Whereas - the undersigned, have tendered to. 


the Railway 
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Administration for despatch to station the animal G) 

1 I 

mentioned below, for which -—have received Railway ticket No 

we 

of this date , 

I 

And whereas - have paid to the said Railway Administration onlv 

we 

their ordinary freight charge without any extra chaigt for insurance , 
And whereas the said Railway Administration for such ordinary freight 
charges holds itself responsible for proved damages to (each of) the said 
animal (s) caused by neglect or misconduct of its servants to the extent 
of the value mentioned below , 

And whereas the said Railway Administration has notified that it will 
not be liable for damage or loss arising from fright or rctiveness, or dela\ 
not caused by the negligence or misconduct of its servants, and such 
me 

condition is accepted by -, 

us 

1 

-, the undersigned do in consideration of l lie loiegomg teinis ami 

wc 

conditions, hereby agree ind undeilake that the responsibility of the slid 
Railway Administration and all othci Railway Administrations working 
in connection theiewith, and also all other transpoit agents or carriers 
employtd by them respectively o\ei whose Railwiys or by or through 
whose transport agency or agencies the said animal (r) may be carried in 
transit from station to station, fm 

the loss, destruction or detcnoration of or damage to, (each of) the slid 
animal ( s ) shall not exceed the value mentioned below — 


No. 



Animals 

Value 

| Animals 

.Value 


of 

*bf each 

Description 

each 

No 1 Description 

1 1 



Rs 

1 

Rs 

Elephants 

500 

Donkeys 

10 

Horses 

500 

Sheep 

10 

Mules 

50 

1 Goats 

10 

Camels 

50 

Dogs 

10 

Horned cattle 

50 

1 Other animals 

1 

10 


WlTNLSS 

(Signature) 

(Residence) 

Witness 

(Signature) 

(Residence) 

Note .—The words in italics 
when only one animal is sent. 


Signature of sender 

( Father’s name 

Caste Age 

Profession 

Residence 

should be scored out by the booking clcrl 
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RISK NOTE "P ; 

When horses, mules and ponies are tendered for despatch in 
cattle truck or horse wagons instead of in horse boxes, the prac¬ 
tice of a Railway Administration is to book them subject to an 
agreement in risk note Form “ F ” signed by the consignor which 
exempt the Railway irom all liability in excess of Rs. 50/"- per 
head for any loss, destruction or deterioration of or damage to 
any such animal despatched under the note. But the Railway 
will not be liable even to pay for this limited liability unless the 
loss or damage is caused by negligence or misconduct or that of 
its servants. The reason for this limitation of liability is that the 
rate for carriage in cattle truck or horse wagons is lower than 
the horse-box rate. The form of Risk note F is given below :— 

RISK NOTE FORM F : 

[Approved by the Go\ ernor General' in Council under section 72 (2) (b) 
of the Indian Railway*. Act, IX of 1890.] 

(To be used when booking horses, mules and pontes, tendered for despatch 
in cattle-truck oi hoist-wagons instead of in horse-boxes ). 

Station. 

193 . 

Whereas the consignment of 
me 

tendered by -, as per Forwarding Order No of 

us 

(date), for despatch by the Railway Administration to 

station, under Railway Receipt No. of 

my me 

(date), at --, request and in consideration of the payment by —— of 

our us 

cattle-truck or horse-wagon rate in lieu of horse-box rate, loaded in cattle- 
trucks or horse-wagons instead of horse-boxes to be so carried to destination ; 

And whereas the said Railway Administration has notified that it will 
not be liable for damage or loss aiising from fright or rcstiveness, or delay 
not caused by the negligence or misconduct of its servants, and such con- 
me 

dition is accepted by -; 

us 

I 

-, the undersigned, do hereby agree and undertake to hold the «aid 

we 

Railway Administration and all other Railway Administrations working in 
connection therewith, over whose Railways the said animal (j) may be 
carried in transit from station to 

harmless and free from all responsibility in excess of Rs. 50 (per head) for 
any loss, destruction or deterioration of, or damage to, the said consign¬ 
ment during transit over “the said Railway or other Railways working in 
connection therewith. 
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Witness. Signature at sender 

(Signature). 

Rank or 

(Residence). 

Witness. 

:). Profession . ... 

0. Residence 

RISK NOTE “G" : 

Risk note “ G ” is used as an alternative to Risk Note “ D,*' 
when the sender desires to enter into a general agreement for a 
* series of consignments instead of executing a separate Risk Note 
for each consignment. It is Risk Note “D” with slight altera¬ 
tions in the language so as to make it applicable to more than 
one consignment. 

RISK NOTE “H” : 

Risk Note “ H ’’ is used as an alternative to Risk Note “ B„ n 
when the sender desires to enter into a general agreement ior a 
series of consignments instead of executing a separate risk note 
for each consignment. It is in fact Risk Note “ A ” with only 
such alterations as arc necessary to make it applicable to moie 
than one consignment. 

RISK NOTE “X” : 

We have alreacly seen that a Railway Administration is not 
liable for any loss of or damage to any article mentioned in the 
second schedule to the Railways Act, I MO, exceeding Rs. 100 
in value unless the consignor declares the value and contents ot 
any consignment containing such an article and pays or under¬ 
takes to pay the additional rate, if required by the Railway 
Administration 1 '. Where the consignor declares the value and 
contents of such a consignment but does not pay or agree to pay 
the additional rate, the Railway accepts the consignment for 
carriage under an agreement in risk note Form “X,” which 
relieves the Railway of all liability for any loss of or damage to 
the consignment, howsoever caused. The Railway need not take 
such a risk note, for even in the absence of a risk note, the Railway 
will not be liable for any loss or damage. But the Railway insists 


(Signature) 

(Residence) 


Father’s name. 

Caste. Age 


* Railways Ad, 1890, S. 75. 
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on it as a matter of practice. The form of risk Note “X” is 
given below :— 

RISK NOTE FORM X : 

(Approved by the Governoi -General m Council Under Sccttyn 
72(2 ) (b) of the Indian Railways Act, IX of 1890). 

(lo be used when the sendei elect* to despatch an “excepted" 
ut tide oi articles specified in the second schedule to the lndutn 
Railways Act, IX of 1890, whose value exceeds one hitndied tupees, 
dithout payment of the percentage on talue authorised in section 
"5 nf that Ad) 

Station 

194 


me 

Will reas the Consignment of tendered by - as pet 

us 

/ii warding Order No (date) for despatch b> the 

\i imnistntion or their transport agents or earners to Station, 

under Railway Receipt No oi (date), is charged at the 

uidinny rates for carnage, and whereas I/wt, have been lequired to pay, 
ind fleeted not to pay, a percentage on the value ot the consignment by 
w n ot compensition foi inLrcised risk 1/wl, the undeisigntd do there- 
n re agree ind undertake lo hold the said Railway Administration and all 
thcr Railwiy Administj itions working in connection therewith, and also 
ill other transput t igcnts m cirncis employed by them respectively ovei 
whose Railways or by oi through whose ti mspoit agency oi agencies the 
sutl g iods imy be cirned m transit from Station to 

S # llion haimltss and fiet from all responsibility ioi any loss destruction, 
jf detcnoration oi, or dimage to, the said consignment horn any cause 
whativei before dunng and itter tiansit over the said Rulwas, or othei 
Railway lines working in connection therewith or by any other transpoit 
lguiey oi agencies employed by them respectively foi the carriage ot the 
whole or any part of the said consignment 

Witnfss Signature of sender 

(Signature) i Father’s name 

Rank or j 

(Residence) ' Caste Age 

Witness 

(Signature) Profession 

(Residence) Residence 

RISK NOTE “Y" s 

Risk Note “ Y ” is used as an alternative to Risk Note M X,” 
when the sender elects to enter into a general agreement for a 
term not exceeding six months for despatch of senes of consign¬ 
ments containing excepted articles specified in the second schedule 
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to the Railways Act, 1890, exceeding Rs. 100/- in value without 
payment of the additional rate, instead of executing a separate 
risk note for each consignment. The form of Risk Note “ Y ” is 
the same as that of Risk Note “ X ” except certain minor altera¬ 
tions in the language in order to make it applicable to more than 
one consignment. 

SUITS : 

Notice under S. 77 of the Railways Act :— 

No suit against a Railway Administration for the loss, des¬ 
truction, or deterioration of animals or goods or for refund 
overcharges in respect of animals or goods carried by the Rail was 
can be instituted unless a previous notice in writing of such claim 
is given to the Railway Under S. 77 of the Indian Railways Atl, 
1890, within six months from the date of the delivery of the 
animals or goods for carriage. 

Persons entitled to <uic :—The person who can sue a Kailua) 
for any loss of or damage to goods or animals delivered to tht 
Railway, is the person in whom the property in the goods r 
animals is vested. As Baron Parke puts it, “ the person whose 
property the goods arc is prima facie the party with whom tin 
contract is made 1 .” Thus where the property in the goods still 
remains vested in the consignor after their delivery to the carrier, 
as where a vendor consigns the goods to the buyer reserving (he 
right of disposal*, the consignor is the only person who can sue 
But whe'rc $oods are delivered to a Railway by the seller lor 
conveyance to the buyer and the receipt is made over to the buvet. 
the buyer alone, who is the consignee, can sue for any loss of oi 
damage to the goods 3 . Similarly any person to whom tlu 
consignor ^Jias endorsed the railway receipt can institute a mu' 
against tKe Railway for any loss or damage as he becomes entitled 
to the goods by virtue of such endorsement 4 . 

Notice under S. 80 of the Civil Procedure Code :— 

Where a Railway is a state Railway i.e administered by the 


*Mullinson vs. Carver (1843) 1 L. T. (O, S.) 59; 

2 See Sale of Goods Act, Supra. 

8 M. k S. M. Ry. Co. Ltd. v*. Rangaswami Chetti,. A. t. R. (1924) 
Mad. 517. 

* Peart 1*1 Gopi vs. E. I. Ry. Co., 46 Ak 691. 
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Government of India, any suit against the Railway must he 
brought against the Governor-General in Council after serving a 
notice under S. 80 of the Civil Procedure Code, specifying the 
cause of action, the names and addresses of the parties to the 
unit, and the relief claimed at least two months prior to the 
institution of the suit besides serving a notice to the Railway 
under S. 77 of the Railways Act. In default of serving a notice 
under S. 80 of the Civil Procedure Code, the suit must fail. 

Limitation :—The period of limitation is the same as in the 
case of a suit against a common carrier. 

Carriage by sea : 

Contract of affreightment :—A shipper who wants to ship 
goods by sea has to enter into a contract with a ship-owner unless 
he possesses a ship himself. “When a ship-owner agrees 

tn carry goods by water, or to furnish a ship lor the purpose of 
si) carrying goods, in return for a sum of money to be paid to 
him, such a contract is called a contract of affreightment, and 
the sum to be paid is called freight*.” A contract of affreight- 
mert may be (#) eithci contained m a document called a charter- 
party or (b) evidenced by a document called a bill of lading. 

Charterparty : 

When a ship-owner agrees to carry a complete cargo of goods 
lor a shipper, or to furnish a ship for that purpose the contract 
of affreightment is almost always set out in a formal document 
called a charterparty which contains the terms and conditions 
under which the goods are shipped. A charterparty may either 
take the form of a lease or demise of the ship by the ship-owner 
to the shipper for the purpose of carrying the goods, the shipper 
hiring the ship for such purpose or contain an undertaking by 
I he ship-owner to carry the goods, the shipper undertaking to 
provide a full cargo. The shipper under a charterparty contract 
Js called the charterer. 

Where a charterparty contract takes the form of a demise 
or lease of the ship to the charterer, the charterer becomes for the 


1 Scrutton on Charttf|ij#i|if» and Bills of lading, 12th at p. L 
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time being the owner of the vessel and the master and the crew 
become for all purposes his servants and through them the posses¬ 
sion of the ship becomes vested in the charterer. A charterer by 
way of demise has, therefore, all the rights and is subject to all the 
liabilities of a shipowner. But where the charterparty is not by 
way of a demise, all that the charterer acquires is the right to 
use the ship for loading and carrying his goods and the owner¬ 
ship and the possession of the ship remains in the shipowner and 
the master and the crew continue to be the employees of the ship- 
owner. It is difficult to determine whether a charterparty is by 
way of a demise or an ordinary one and the tendency of courts 
in recent times has been against construing a charter as a demise 
or lease. 1 The true test seems to be as observed by Lord Esher 
in Bumvall v. Gilchrist & Co. 2 whether the owner has for the 
time parted with “the whole possession and control of the ship.” 
Thus where a charter stipulated that the ship was “to be let for 
the sole use of charterers and for their benefit for six months 

.the owners supplying all ship’s stores, and paying crew’s 

wages. ./’ it was held that the charter was not a demise 

even though it uses the words “to be let etc.’’ as the ship-owner 
did not part with the whole possession and control of the ship, 
having reserved the right to pay crew’s wages 3 . But where a 
ship-owner purchased the ship for the purpose of selling it to the 
charterer on the terms that part of the purchase money would 
be paid at once and the balance on the expiration of the charter 
and where the charterparty provided that the ship was to be let 
to the charterer for four months, the charterer paying the wages 
of the captain and the crew it was held that the shipowner had 
parted with the possession and control of the ship and the charter 
was by way of a demise 4 . 

A charterer may himself ship the cargo or enter into sub¬ 
contracts with separate shippers, who may ship cargo by the 
chartered ship under separate bills of lading. 


1 Scruttori’™’®^. Charterparties and Bills of Lading, 12th ed. p. 5 ; p er 
Vaughan Wil1iai$j& L.J., in Herne Bay Go. vs. Hutton, (1903) 2 K.B. 
at p. 689. 

a <I*92) 1 Q, #|553; (1893) A. C. 8. 

Huntley (1877), 2 C P. D. 464, 

. & Co., (LSa3) **|j^. Si 
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Effect of • chartovpKrty by way of a demist i 

It has already been noted that a charterer by way of demise 
Jus all the rights and is subject to all the liabilities of a shipowner 
and he is to be regarded as the owner of the ship pro tempore 
{ijc , for the time being) during the continuance of the charter. 
The effects of such a charterparty may be enumerated as 
follows 1 * 3 : 1 — 

(a) The shipowner, being out of possession, would have 
no lien at cc i ndia, j aw 

on the goods shipped for the 
freight due rer as *under the chatter 

(b) The shipowne. 0 ^ having ceased to be the owner, 
would not be ^Iblt to the shippeis who ship goods 
through the charterer for any loss of or damage to the 
goods or for in) acts of the master or the crew even 
if th»_/ did not know of the charter - 

(r) The master would be the agent of the charterer and 
delivery to him of goods bought by the charterer would 
deprive the unpaid seller of his right of stoppage in 
transit unless the bill of lading was made deliverable 
to the shipper or his oidu Where the charter is not 
a demise, delivery to the mastei would be delivery to a 
carriei and the right of stopprge. in transit would 
remain * 

( d) A charterei by a demise would be regarded as a earner 
within the meaning of the Carriage of Goods by Sea 
Act, 1925, and would be entitled to all the protection 
given there to a shipowner 1 

(e) A charterer by a demise would be entitled to the bene¬ 
fits conferred or an owner by Secs 502 and 50 S of the 
Merchant Shipping Act, 1894 

Bills of Lading: 

When the master or the owner of a ship has agreed with 
separate shippers to convey goods to the place A her destination, 
the ship is called a genetal ' hip The contract of affreightment 


1 Suutton on Charttrparties and Bills of Lading, 12th ed, p. 6* 

^Baumvoll v r Gilchrest & Co. (1893) AC 8 

3 See the cases discussed on this point in the Chapter on Safe of Goods 
* Art 1 (a) of the Schedule XX 
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as to each parcel of goods shipped in a general ship may be con¬ 
tained in a charterparty but is more usually evidenced by a docu¬ 
ment called a bill of lading \ “A bill of lading is in every case 
a receipt for goods shipped on board a ship, signed by the person 
who contracts to carry them, or his agent, and stating the terms 
on which the goods were delivered to and received by the ship*/’ 
A bill of lading, unlike a charterparty, is not the contract but only 
an excellent evidence of the terms of the contract 3 . 

n»e issue of Bill of Lading : tlu 

The contract of affreightment case of a bill of lading 

is usually concluded before the bill trading is issued. The con¬ 
tract is concluded and the bill of lading is issued in the following 
manner. The voyage is first advertised, usually by means of 
shipping cards. Then prospective shippers hook different spaces 
on the ship for their goods by means of a freight engagement 
notes . In most cases there us a concluded agreement between i 
shipper and the owner as soon as the shipper books a space, thi 
shipper being deemed to have agreed to ship his goods and the 
shipowner being regarded as having agreed to carry the same on 
the terms of his usual bill of lading 4 . The shipper then delivers 
his goods to those who are in charge of the ship and is given in 
exchange a mate's receipt signed by one of the ship’s officers oi 
the ship’s agent which shows that the goods have been delivered 
to the ship. The shipper then usually preserves three forms of 
hills of lading appropriate to the transaction and fills them up 
with the necessary details. These forms along with the mate’s 
receipt are then taken to the shipowner who signs them and 
returns one of the signed bills of lading to the shipper, retaining 
the other two signed bills of lading and the mate’s receipt for 
himself. 

Form of Bill of Lading k.- j 

“The usual form of bill of lading is the ‘shipped’ bill of 
lading, so called because it usually commences with the words 


1 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 2. 

2 Ibid, p. 9. 

8 Per Lord Bramweli in Sewell v . Burdick (1884), 10 A. C. 105. 

4 Smith** Mercantile Law, 13th ed., p 362 ; De Clermont vs. Geneial 
S. K Co. (1891) 7tLk 187. " * 
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‘skipped ixs apparent good order and condition* or words to the 
like effect, and acknowledges the actual receipt of the goods on 
board a named ship 1 .” 

But there is another form of bill ot lading which simply 
icknowledges that goods have been received by the shipowner 
[or shipment and docs not admit wh^thei the goods have been 
put on board a ship or not These bills of lading aie known as 
tueii^ed for shipment '" bill ot lading Where the bill of 
lading is issued in India, the carrier, whether the ship- 
ownu or the charier as the case may be, must under 
S 7 of the Carriage ot Goods by bea Act, 1925, issue a 
shipped’ bill of lading if the shipper so demifids But if the 
shipper has previously taken a “ received for shipment ” bill of 
'ading or a similar document of title he must surrender it when 
he takes a ‘shipped’ bill of lading The earner may, however, 
it his option note the fact of shipment and the name or names 
>t the ship or ships upon which the goods have been shipped on 
bill of lading already issued instead of issuing a tiesh “ shipped” 
bill of 1 ’as "jDd on such noting the bill of lading already issued 

will " to . ‘ shipped ’ bill of 1 ’ 

iMxi < ,n It wa 

ould no, * usua .!!y,owner .s his , mcnt as to the condi- 

l Ml llcrer But it was held in Mancha^ ln ^ n ,^ ld _5 nUS ^ 
Will) 6i Co* thit i mere rde.cnce of a t « ,,ods " ^he 
jhrlim, by inserting a chiusc like “all i tmi > weight, quality 
/ charter” does not fix the shipper with hnl l( ^ ln £ stdtes 
^ n is signing the hill of lading as the agent! d condition,” it will 
’is expressly stated in the bill of lading o| c in order and 

c is lnnexed to the bill of lading r cou ^ ^ 1<lve ^ >een 

^ Uc 4 Where Cl1 hartcrer is himself t) 

*■ m^rnt 

Requirements under the Carriage of Got>da by Sea Act: 

Under the carnage of Goods by Sea Act, \V)25 y a bill of lading 
including a similar document of title issued m respect of cargo 
flipped from an Indian port must contain the following — 

(«) It must contain a clause paramount, te t a statement 


1 Smith’s Mercantile Law, 13th ed , p. 332. 

Article III, r 3 (c) of the Schedule to the Carriage of Ohod$ by Se* 
4ct, 1925. t 
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that it is to have effect subject to the rules laid down 
in the Act 1 . 

(£) It must contain statements showing among others 
(*) the leading marks necessary for identification of the 
goods as the same are furnished in writing by the 
shipper before thp loading of such goods starts, provided 
such marks are stamped or otherwise shown clearly 
upon the good* if uncovered, or in the cases of cover 
ings in which such goods are contained, in such a 
manner as should ordinarily remain legible until the 
end of the voyage ; («) the number of packages nr 
pieces eft the quantity Jr weight, as the case may be, 
as furnished m writing by the shipper ; and ( ttt ) the 
apparent order and condition of the goods ; provided 
that no carrier, master or agent of the. carrier, should 
be bound to state or show in the bill of lading an) 

marks, number, quantity or weight which has reason 

able grounds for suspecting not accurately to represent 
the goods a tually received, or which he h Jihad no 
reasonable ir*'™* nf checking 2 same 

nil of ladm & u a delivt 

Effects of a BUI of l are ,n charge of the snip is given 

The effects of i bf? s, ^ ned b y one ol the shl P’ s officers t%t 

as follows _ shows that the goods have been delivered 

1 A bill of lidu’ er tben USUd Uy pieservts thiet lorms oh 
the mister within thc n ! e thc transaction and fills them up 
ship is chartered unlt ulli> 7^ f ° rmS dlo,lg w,lh the matt si, 

shipper knew of the to „ shipowner who signs them andt 

ment and the shippe, cd bd “ of ladln ff to the.^hipper, retainn*br 
damaged hy any cau\ ,lh of lu,in ff bill t .reffjing In 

Sandemnn v Sewer\ A, the shipowner chartered a ship to C, the 
charterer, to sul to X, and load from C’s agent there The 
charterparty provided thit the mister should sign bills of lading 
without prejudice to the chirtei (ic without conflicting with 
any provision ol the charter) At X goods weic shipped b\ 
shippers who knew nothing of the charter, under a bill of ladin*, 
signed bv the master It was held that the shippers could sue A 


1 Carriage of Goods by Sea Act, 1925, S 4. 
8 Ibid* r 3, Art IU of the Schedule 
*(1886), L ft 2 QB 86 
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the master having signed as his agent. Similarly the shipowner 
will not be able to rely on any restriction on the authority of the 
master to sign a hill of lading in a particular form imposed under 
a charterparty which otherwise would be within the ordinary 
authority of the master unless the shipper knew of the terms of 
the charte^. 

2. Where a bill of lading is issued to a shipper, other than 
the charterer, who ships goods on a ship which is chartered by 
way of a demise, the charterer alone is liable for any loss or 
damage to the goods covered by the bill of lading whether the 
shipper knew of the charter or not 1 2 * . 

3. Where a shippei has notice that the ship is chartered and 
that ir der the charter the master is the agent of the charterer 
in signing bills of lading, the shipper can sue the charterer only 
for any Joss or damage even if the charter does not amount to a 
demise. In Samuel v. West Hartlepool Steam Navigation Co. 8 
a shipper shipped oil in a chartered ship under a bill of lading, 
the contract providing that the charterer’s form of bill of lading 
was to be used The bill of lading was ir fact signed by the 
master on the charlerci’s form. It was held that the shipper 
could not sue the shipowner as his contract was with the 
chatterer. But it was held in Manchester Trust v . 1?unless, 
Willy & Co 4 * 6 that a mere lcfcrcnce of a charterparty in a bill of 
lading by inserting a clause like all other conditions as per 
charter ” does not fix the shipper with knowledge that the master 
was signing the bill of lading as the agent of the charter unless it 
is expressly stated in the bill of lading or a copy of the charter 
is annexed to the bill of lading r ‘. 

4. Where the charterer is himself the shipper, the bill of 
lading is to be regarded as merely a receipt for the goods and 
cannot vary the terms of the charter unless the parties expressly 
and clearly intend to effect such variation. As Lord Bramwell 
observed in Wagstaff v. Anderson 0 , l< to say that the bill of lading 
is a contract, superseding, adding to, or varying the former con- 


1 Scrutton on Charterparties and Bills of Lading—12th Ed., 59. 

2 Baumvoll vs* Gilchrest, (1893) A.C. 8. 

* (1906), 11 Com. Cas. 115. 

4 (1895) 2 Q.B. 539 (CA.) 

R The Draupner (1910) A.C 450. 

6 (1880), 5 C.P.D. at p. 177. 

28 



434 


COMMERCIAL LAW 


tract, is a proposition to which 1 can never consent.” If the 
holder of a bill of lading is an agent of the charterer the effect 
of the bill of lading would be the same 1 . In Rodocanachi v . 
Milburn 2 the master of a chartered ship was authorised, under 
the charter, to “sign bills of lading, at any rate of freight, and 
as customary at port of lading, without prejudice to tjie stipula¬ 
tions of the charter.” The charterer shipped goods under the 
charter and the master signed a bill of lading containing a 
stipulation that the shipowners would not be liable for “the 
negligence of the master and the crew” which was not in the 
charter. The goods were lost through the negligence of the 
master. It was held that the master could not insert a clause in 
the bill of lading to the prejudice of the charter and the bill of 
lading was merely a receipt and the shipowners were liable. 

5. Where a bill of lading, issued to a charterer who is also 
the shipper, is transferred to a bonafide transferee for value with¬ 
out notice of the terms of the charterpaity the shipowner cannot 
rely on the charterparty as against such transferee and is bound 
by the terms of the bill of lading. The position would be the 
same as against a shipper or an endorsee from him who takes a 
bill of lading in ignorance of the terms of a charterparty. In 
the Patria 3 a ship was chartered to C under a charterparty which 
relieved \the shipowner of liability for certain excepted perils 
including “restraint of princes.” F shipped goods to G in 
ignorance of the charter and the master signed a bill of lading 
containing only an exception of “ perils of the Sea ”. The goods 
were lost for “ restraint of princes.” In an action by G, who 
was also ignorant of the charter, against the shipowner, it was 
held that the shipowner was liable as the bill 6f lading did not 
contain an exception of “ restraint of princes ” and that the bill 
of lading was not affected by the terms of the charter of which 
both F and G were ignorant. 

The effects of a bill of lading whether issued under a charter- 
party or not are as follows :— 

1. A bill of lading signed by the master within the terms 
of his authority is prima facie evidence against the carrier 


1 San Roman (1872), L.R. 3 A & E. 583, 592. 

2 (1»6), 18 Q.&D. 67. 

*(1871), Lit. 3 A. Sc E. 436. 
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the shipowner or the charterer, where the charter is a demise or 
the bill of lading is signed by the master as the agent of the 
charterer to the knowledge of the shipper) that the quantity or 
weight of the goods stated therein has been delivered on the 
ship 1 2 . If the carrier cannot deliver the full quantity he will be 
liable for any deficiency unless he can prove that the quantity 
staled in the bill is incorrect. 1 ' Under the Carriage of Goods by 
Sea Act, 1925 3 , a bill of lading must show the number of packages 
or prices'' or the quantity or the weight and the apparent order 
and condition of the goods which are puma facie evidence against 
the carrier. The carrier will be liable for any deficiency in the 
wtight or quantity or packages and the condition of the goods 
as stated unless he can show that the statement in the bill of 
lading relating to these was incorrect. 

2. If a bill of lading is transfcried to a bonafide transferee 
tor value, the statements in the hill of lading are conclusive 

\ ule ice against the carrier even if the goods have not in fact 
been shipped or the statements as to their quality, quantity or 
weight are incorrect and the carrier will be liable to the transferee 
for non-delivery or deficiency in the quality or quantity or weight 
of the goods as stated in the bill of lading 4 . But the carrier will 
not be liable even to a transferee for value if the bill was obtained 
1>> misrepresentation or fraud of th holder of the bill or the 
shipper or some person under whom the holder claims or if the 
holder knew at the time of the transfer of the bill to him that the 
statements in the bill were incorrect. 5 

3. In the case of a bill of lading issued in India, the shipper 
is deemed to guarantee the accuracy of the statements furnished 
hv him e.g., as regards the quality or quantity of the goods and 
incorporated in a bill of lading and is bound to indemnify the 
gorier for any loss, damage or expenses arising from any in* 
accuracy in such statement e.g ., when the carrier becomes liable 
t(> a bonafide transferee for value*. 

4. Where any particular weight of a bulk cargo is accepted 

1 Carriage of Goods by Sea Act, 1925, r. 4 Art. Ill of the SchednK. 

2 Smith vs. Bedouin S. N. Co. (1896) AC. 70. 

R. 2, Art. Ill of the Schedule. 

* Brown vs. Powell Coal Co. (1875), L.R. 10 C.P, 5KL 

5 Valieri vs. Royland (1866) L.R. I CP, 382. 

* Carriage of Goods by Sea Act, 1925, r. 5, Art. HI of the Schedule. 
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by a third party other than the earner and x$ incorporated as such 
i& a bill of lading issued in India, such weight as stated in the bill 
o£ lading will not be prim a facte evidence against the carrier and 
the shipper will not also be deemed to guarantee the accuracy 
thereof and the carrier will not be liable for any deficiency in the 
weight even to a transferee of the bill of lading for value 

Bill of Lading a document of title-functions : 

A bill of lading has been defined as a document of tide in the 
Sale of Goods Act 1 . Its function is twofold, namely, (a) it 
serves as an evidence of the contract between the shipper and the 
earner and ( b ) it serves as a symbol of the goods shipped In 
the latter capacity it is regarded as a document of title in the 
sense that a transfer of the bill of lading is regarded as a symboli 
cal transfer of such property in the goods in favour of the 
transferee as it was the intention of the parties to transfer J . Tht 
transferor may intend (a) to transfer absolutely the property m 
the goods or (h) to pass the property conditionally as on tht 
acceptance of bills of exchange for the price or (c) to effect a mort 
gage of the goods as security for an advance or (d) to effect i 
pledge of the goods for the same purpose or (c) to pass no propeit\ 
at all in the goods as when no consideration is paid for the transfer * 
The function of a bill of lading as 1 documert of title is most 
ably summarised by Bowen L J in Sardcrs v c Maclean 4 in the 
following words — 

“A cargo at sei while at the hands of the carrier, is 
generally incapable of ph>sieal delivery During this period 
of transit and voyage, the hill of hdmg by the law merchant 
is universally reeognsed as its symbol ; and the indorsement 
and delivery of the bill of lading operates as a symbolic deli 
very of the e lrgo Property in the goods passes by such indorse 
ment and delivery of the bill of lading, whenever it is the 
intention of the parties, th it the property should pass, just 
as under similar circumstances the property would pass bv an 
actual delivery of the goods And for the purpose of passing 
such property in the goods and completing the title of the 


1 S 2 (4) 

* Sewell es Burdick (1884)* 10 AC 74, 

8 Scrutton on Charterparties and Bilk of Lading, 12th £d, pp. 190* 191 

* (1883), il Q&D. 327 at p 341 
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indorsee to full possession thereof, the bill of lading, until! 
complete delivery of the cargo has been made on shore to 
someone rightfully claiming under it, remains in force as a 
symbol and carries with it not only die full ownership of 
the goods, but also all rights created by the contract of 
carriage between the shipper and the shipowner. 1 It is a key 
which, in the hands of a rightful owner, is intended to 
unlock the door of the warehouse, floating or fixed, in whioh 
the goods may chance to he.” 9 

Transfer of Bill of Lading : 

A bill of lading making goods deliverable “to order” or “to 
older or assigns” of the consignee or “to order" or “to order or 
assigns'* of a blank name is by mercantile custom negotiable by 
indorsement and delivery and a bill of lading making goods 
deliverable to hearer is similarly negotiable by mere delivery. 2 
Bui a bill of lading, which makes goods deliverable to a specified 
person and does not show oil the face of it that it is transferable eg. 
where it does not show that the goods are deliverable to the “order 
or assigns” of the consignee or of a blank name, is not negotiable. 3 
Indorsement may be effected by the shipper on the consignee 
wilting his name on the back of the bill. The indorsement may 
be “ in full ” or special t.e., in favour of a specified person in which 
cast the indorsee transfers it again only by reindorsing it. 4 The 
indorsement may, however, be “in blank” in which case the,bill of 
lading may be transferred again by mere delivery. 5 

Bills of Lading if Negotiable Instruments : 

Although a hill of lading, which makes goods deliverable to 
order” or “to order or assigns” of a named person or a name left 
blank or “to bearer”, is negotiable by indorsement and delivery of 
delivery only as the case may be, and property in the goods may 
pass if that was the intention of the parties to the transfer, yet 
'Licli a bill of lading cannot be regarded as a negotiable instrument. 

1 Bilk of Lading Act, 1855, S. 1. 

2 Scrutton on Charterparty and Bills of Lading, 12th Ed. p. 187, 

’ Henderson vs. Comptoir <T Escompte dc Paris (1873), 4 L, R. 5 px. 

253 at 259, 

4 Uckbanrow. vs. Mason (1794), 5 Tit 683. 

*Per Lord Sdbourne in Sewell us. Burdick (1884), 10 A.C 74 at p. 81 
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The characteristic feature of a negotiable instrument is that a 
holder in due course acquires a valid title to the instrument, even 
as against the true owner, irrespective of any defect in the title 
of his transferor in all cases excepting when he derives his title 
through a forged indorsement. 1 But the holder of a bill of lading 
takes the bill subject to any defect in the title of his transferor or 
any person from whom his transferor derives his title whether he 
m a holder for value without notice of such defects or not 2 * * 5 . The 
difference between a negotiable instrument and a bill of lading 
is, therefore, that in the former case a holder in due course takes 
a better title than his transferor, where in the latter case the holder 
takes only such title as his transferor possesses. Thus where A 
ships goods to C and sends the bill of lading to C along with a 
bill of exchange for the price on the condition that C can take the 
bill of lading on accepting the hill of exchange, the intention of 
the parties is that the property in the goods will only pass on Cs 
acceptance of the bill of exchange. 8 If C takes the bill of lading 
wrongfully without accepting the bill of exchange and indorses it 
in favour of D who takes it hnnafide and for value, D will have 
no title to the goods as against A, though he was not aware of the 
defect in C’s title. A hill of lading is, therefore, negotiable only 
in a popular sense and not in a technical sense 1 . 

But in the following cases a bonafide transferee for value with 
out notice acquires a better title than his transferor even in the 
case of a bill of lading :— 

(a) Where an unpaid vendor has parted with the property 
in the goods absolutely and has handed over the bill 
of lading to the consignee, a bonafide indorsee for value 
from the consignee of the bill of lading would take the 
goods free of the right of the vendor to stop the goods 
in transit/* 

(£») Where a bill of lading issued under a charterpariy by 
the shipowner to the shipper whether the charterer or 
not, differs in its terms from the charter, the shipper. 


1 S* 58 of the Negotiable Instruments Act ; also see the chapter on 
Negotiable Instruments. 

£ Gurney vs* Behrend (1854), 3 E. & B. at pp. 633, 634. 

* Sale of Goods Act, S. 25; 

^Scrutton on Cbarterparties and Bills of Lading, 12th ed. p- W* 

5 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 210. 
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if he is the charterer or is aware of the charter; is 
bound by the terms of the charter* But if the bill of 
lading is transferred by the charterer or the shipper, 
who is aware of the charter, to a bonafide holder for 
value who takes it ignorant of the terms of the charter, 
such transferee will take the bill unaffected by the terms 
of the charter even though the agent of the shipowner 
who signed the bill of lading had no authority to sign it 
provided it was within the ordinary authority of the 
agent and the difference in the terms of the bill of lad¬ 
ing was not obtained by fraud of any previous holder 1 
Thus if any clause contained in the charterparty limiting 
the liability of the shipowner is not incorporated in the 
bill of lading, a bonafide indorsee for value of the bill 
of lading would take it free from the operation of such 
clause limiting the liability and can sue the shipowner for 
any loss or damage which is not excepted in the bill of 
lading, though it might have been so in the charter- 
party." 

(c) Where a mercantile agent isl with the consent of the 
owner , in possession of the bill of lading in respect of 
the shipment of those goods, an indorsee or transferee for 
value of the bill of lading from him whether by way 
of sale, mortgage or pledge would acquire a valid title 
of the goods as against the true owner, provided the 
indorsee or transferee acts in good faith and has not 
noticed that the agent has no right to transfer the bill 
of lading.' 1 3 

(d) Where a person, having sold goods, continues in posses¬ 
sion of the bill of lading in respect of the goods, a transfer 
of the hill of lading by him or his mercantile agent 
whether^by sale, mortgage or pledge, would cogger a 
valid title in respect of the goods to any transferee for 
value who takes the bill in good faith and without 
notice of the previous sale. 4 

1 Mitchell vs. Soaife (1815), 4 Camp. 298. 

2 The Patria (1871) L.R. 3 A. & E. 436 ; Chappel vs. Comfort (1861)* 
10 C. B. N. S. 802 ; Manchester Trust vs. Furness (1895) 2 Q- B* 
539; Turner vs. Haji Goolam (1904) A. C. 826. 

3 Sale of Goods Act, S. 27; Contract Act, S. 178, T 

4 Sale of Goods Act, S. 30 (I); 
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(e) Where a person, having bought or agreed to buy goods, 
obtains, with the consent of the seller, possession of the 
bill of lading in respect of the goods before he becomes 
the owner of the goods, as when a purchaser under a 
hire purchase agreement obtains the bill of lading beioie 
any instalment of the price has been paid, i transfer of 
the bill of lading whether by way of sale, moitgjgt or 
pledge would pass a valid title to the transferee as against 
the original stlltr provided the transferee takes the bill 
for value and in good faith and without notice of iny 
lien or other right of the original seller 1 

Warranties and Terms : 

A contract of affreightment, whether contained in i charter 
party or evidenced by a bill of lading, contains statements, which 
are either of facts as then existing eg the then position ot condi¬ 
tion of the ship or ar promises for the future eg th it thu ship 
Will be ready to load by a given day Statements as to promises 
for the future are usually to be found in a eharterpirtv and are 
absent in a bill of lading , foi a bill of liding is issued aftci the 
goods have been shipped or delivered for heu g shipped where is 
the process of shipping ind loading m the case of i ehirterpirty 
takes place after the signing of the charterparty The stitemenls 
in a contract of affreightment ire either warranties or terms A 
warranty in a maritime contract is in i mirine insurance contnct 
denotes a term which is usually called a condition’ and which 
is so essential to the contract that its non fulfilment entitles the 
party relying thereon to repudiate the contract ‘It is either an 
affirmation or promise of the existence of some fact or facts upon 
the nonexistence of which the contract ceases to exist’ 2 A term, 
on the other hand, means any affirmation or promise which is not 
so vital as to make the contract dependent upon its truth It 
corresponds to a warranty in an ordinary contract and its breach 
only gives rise to a right for damages to the aggrieved party 
Whether a term in contract of affreightment is a warranty or a term 
is to be determined by the court from the intention of the parties to 
be gathered from all the surrounding circumstances* 8 In Suger vs. 


% 1M, S. 30 (2). 

A Cannier rial Laws of the World, VoL XIII, p 520 
B Behai vs, Burness (1863), 3 B. & 751 
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ber, or "Charterers to have the optiort of Cancelling the agreement. 
Duthie 1 a ship was chartered to be ready on or before 10th Novero- 
It was held that such readiness was a condition precedent or 
warranty, the breach of which would entitle the charterer to caned 
the agreement. The same charter also contained a clause that the 
Captain should attend daily at the broker's office to sign bills of 
lading. It was held that such a daily attendance was only a term 
jnd not a warranty. 

A party entitled to repudiate a contract of affreightment for 
breach of warranty may waive it and treat it as a mere term and 
sur for damages for its breach. In the case of a bill of lading 
disputes occur very rarely as to whether a term is a warranty or 
not because the shipper can hardly discover a breach of warranty 
before the ship lias sailed and has no opportunity of taking his 
^(/ods back and the shipper has to seek his remedy by way of 
damages in case of any breach of warranty. 

Warranties may be either express or implied by law. 

Implied Warranties : 

The following wairantics arc implied in every contract of 
JiTrcightment unless they arc excluded by clear and unambiguous 
words 1 ':— 

(1) Warranty of Seaworthiness :—A carrier by contracting 
to carry goods in a ship impliedly warrants that his 
ship is seaworthy for the purpose of the particular 
voyage," that is, she is fit in all respects to carry her cargo 
safely to its destination, having regard to all the ordinary 
perils to which such a cargo would be exposed on such 
a voyage.' 1 The seaworthiness must exist not only at 
the commencement of loading but also at the time of 
sailing from the port of loading/’ 

In Cohen vs. Devidson/ a ship was chartered to proceed to a 

*(1860) 8 C.B.N.5. 45. 

a Rathbone w. Mclver, (1903) 2 K.B. 378 ; Elderslie vs. Borthwick, 
(1905) A. C. 93; Nelson vs. Nelson, (1908) A. C. 16; Chartered 
Bank vs. B. I. S. N. Co., (1909) A. C. at p. 375. 

3 Steele vs. State Line Steamship Co. (1877), 3 A.C. 72. 

4 Hedley vs. Pinkney S. S. Co., (1894) A.C. at p. 227 ; Maori King 
vs. Hughes (1895) 2 Q. B. 550. V 

Scrutton on Charterparties, l2th ©d. p. 99. 

6 0877) 2 Q.B.D. 455. 
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a ; itfhirf in a river and there take on board a cargo and sail for 
another port. It was found that the ship was seaworthy when 
she began to load but unsea worthy when she put to sea. It was 
held that the shipowner was guilty of breach of warranty for sailing 
to make the ship seaworthy at the time she put to sea after loading. 

There is no fixed standard for determining seaworthiness. 
Seaworthiness is a relative term and varies according to the nature of 
the voyage and the cargo to be carried. Thus a ship may be sea¬ 
worthy for a voyage in home waters but unsea worthy for a voyage 
across the Atlantic 1 or for a voyage at one season of the year and 
not for a voyage at another season. Similarly a ship carrying wheat 
may be seaworthy without a refrigerating machinery or one which 
is out of order but a ship carrying frozen meat must have a 
refrigerating machinery in order before it sails in order to be 
seaworthy. Thus in Maori King vs. Hughes, 2 where frozen meat 
carried by a ship was damaged by a breakdown of the refrigerating 
machinery due to a defect which existed when the voyage started, 
it was held that the warranty of seaworthiness was broken and the 
shipper was entitled to recover damage from the shipowner, thong!; 
the bill of lading provided that “the steamer shall not be account¬ 
able.for the condition of goods shipped under this bill of 

lading, nor for any loss or damage thereto arising from failure 
or breakdown^ of machinery”. If, however, the defect due to which 
the machinery broke down arose after the voyage had started, 
the shipowner would not have been liable as the damage would 
have come under the exception. In this case the exception did 
not expressly limit the liability of the shipowner for unsea wort hi' 
ness at the start and hence he was held liable. Similarly in SLanton 
vs. Richardson, 3 it was held that the charterer was entitled rn 
cancel the charterparty where it was found that the chartered ship 
was seaworthy to carry any cargo except wet sugar which was lb- 
cargo to be carried under the charterparty and for which the ship 
had not pumps of sufficient capacity. 

Where a voyage is to be performed in different Stages, during 
which the ship requires different kinds of, or further, preparation j 
or equipment, there is an implied warranty that at the commence- 


* Smith’s Mercantile Law, 13tb ecL p. 340. 

8 (1895) Q.B. 550, * 

* (|8?5), LJL 9 CJP. 39(K 
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ment of each stage the ship is seaworthy in respect of her prepara¬ 
tion or equipment for the purposes of that stage. Thus where 
a voyage includes a stay in a port of loading, sailing down a river 
to the open sea and then an open sea voyage, there are three stages 
in the voyage and at the commencement of each of the three stages 
k she should be seaworthy for the purposes of that particular stage. 
Thus while sailing down the river, it will be enough for her to 
sail with a river crew and without the heavy equipment necessary 
for a sea voyage. But while taking to the sea she must have 
a seagoing crew and the heavy equipment necessary for a sea 
voyage in order to be seaworthy. 1 2 

Where the undertaking as to seaworthiness is broken and the 
shipper discovers it before the voyage begins he can treat the 
contract as repudiated by the shipownei and refuse to load his 
goods. But if he discovers the breach subsequently he can recover 
any loss sustained by him by reason of the unsea worthiness. Under 
the common law a shipowner is absolutely liable for any loss caused 
by unseaworthiness at the starting of the voyage even where the 
unseaworthiness would not be discovered with all the care and 
diligence unless he is expressly protected from such liability by 
exceptions in the charter or the bill of lading” But under the 
Carriage of Goods by Sea Act, 1925'* the undertaking of the ship¬ 
owner is only to exercise due diligence to make the ship seaworthy 
where goods are shipped under a bill of lading whether under a 
charterparty or not. The shipowner is not, therefore, liable in 
cases of shipments under bills of lading issued in India for any 
unscaworthiness which could not be discovered by due diligence or 
care. But under the carriage of goods by Sea Act, 1925, 3 the 
shipowner cannot, by any express provision in a bill of lading, relieve 
himself of his liability for any loss caused by his neglect or default 
in exercising due diligence to make the ship seaworthy which he 
is still permitted to do under the common law where goods are 
shipped under a charterparty. 4 

(2) Implied warranty of reasonable despatch :—In every 
contract of affreightment the carrier impliedly undertakes that the 


1 Mcfadden vs. Blue Star Line (1905) 1 K. B. 697; Wade vs. Cocker* 
line (1905), 10 Com. Cas. 115; Rid & Co., vs. Page, Son 8c East, 
(1927) 1 K. B. 743; 

2 Bank of Australia vs. Clan Line (1916) 1 K. B. 39; 

3 Art. II, r. 1. 
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Audit s 

The balance sheet, profit and loss account. Revenue Account 
and profit and loss appiopriation account of every Indian Com¬ 
pany or every ipsurer having his place of business or domicile 
in British India, in respect of all insurance business transacted 
by it or him, and of every non-Indian insurer, in respect of fhe 
insurance business transacted by him in India, must be audited 
annually by an auditor unless in the case of an Indian Company, 
it is already subject to audit under the Indian Companies Act, 
1913. The auditor is to have the same rights and liabilities as 
provided for in S. 145 of the Indian Companies Act 1 . 

Actuarial Report and Abstract : 

Every insurer carrying on life insurance business must, once 
at least m everv five years, cause an investigation to be mule by 
an actuary into the financial condition of the life msumce 
business carried on by him, including a 1 aluation >i his liabilities 
in respect thereto and shall cause an abstract >f the report of 
such actuary to be made in accordance with the regulations ind 
requirements contained in Parts I apd II of the Fourth Schedule 
to the Act. Such abstract must be accompanied bv a certifirntc 
signed by the principal officer of the insurer that full md 
accurate particulars of every policy under which there is a 
liability, actual or contingent, have been furnished to the artuarv 
for the purpose of investigation. The valuation report of the 
actuary must also specify the life insurance business in fo/ce \t 
the date. The investigation and valuation must relate to the whole 
of the life insurance business in the case of Indian Companies 
or insurers having theii principal place of business or domicile in 
India and to the life insurance business transacted in India in the 
case of insurers having their principal place of business or domicile 
outside India. 2 

Every abstract prepared by the actuaiy must contain a certifi¬ 
cate by the actuary that he has satisfied himself as to the accuracy 
of the valuations made and must show the following amongst 
others :— 

CO the valuation date ; 


1 Insurance Act, 1938, S. 12. 

2 Insurance Act. 193ft S. 13. 
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(if) the general principles and full details of the methods 
adopted in the valuation of each of the various classes 
of insurance including statements as to whether the 
principles were determined by the instruments consti¬ 
tuting the company or by its regulations or bye laws 
or how otherwise, the method by which the net pre¬ 
miums have been ainved at and how the ages at entry, 
premium terms and maturity dates have been treited 
and so on 

(hi) the table oi mortality used, and the rate ot interest 
assumed in the valuation. 

{w) the basis adopted in the distribution ot piofits as 
between the insurei and policy-holders. 

(t') the general principles adopted in the distribution of 
profits among policy-holders 

Submission of Returns s 

The audited account and statements in balance sheet, piolit 
and loss account and revenue account and the actuarial repoit 
md abstract reitried to above must 1 )l printed and five copies 
thereef must be furnished as returns to the Supeuntendent of 
Insurance within six months fiom the end of the period 10 which 
they lefer. The period may be extended by tht Superintendent 
of Insurance in the case ol the furnishing of actuallal abstract and 
ilso in the case of insuicis having their principal place of business 
or domicile outside Jhitish India or Indian insmeis doing business 
out side India 1 Of the four copies so furnished one must be signed 
m the case of a company by the Chairman and two directors and 
bv the principal officer otMhe company and, it the company has 
a managing director oi managing agent, by that director or 
nunaging agent, and, in the case of a firm, bv two partners ot 
the firm, and, m the case of an irsurer being an individual, by 
the insurer himself 2 . 

Where an insurance company incoiporated in India furnishes 
its accounts and balance sheet to the Superintendent ot Insurance 
ln the manner referred to above, it need not file its balance sheet 
with the Registrar of Joint Stock Companies of the province under 
^ 134 of the Indian Companies Act and it will be sufficient com- 

* Insurance Act, 1938, S 15 (1) 

-Insurance Act, 1938, S. 15 (2) 



COMMERCIAL LAW 


m 

pliance with the Indian Companies Act if it sends to the Registrar 
a copy of the accounts and balance sheet furnished to the Superin¬ 
tendent of Insurance. 

Every insurer must also submit to the Superintendent a certi¬ 
fied copy of every report on the affairs of the concern which is 
submitted to the members or policy-holders and if it is a company 
incorporated in India, it must also submit to the Superintendent 
an abstract of the proceedings of every general meeting withir 
thirty days from the holding of the meeting to which it relates 1 . 

Requirements of Returns for Foreign Companies : 

Where a foreign insurer carrying on business in India is 
required by the law of the country m which he or it is constituted, 
incorporated 01 domiciled to prepare and to furnish to a public 
authority of that country documents of substantially the same 
nature as the balance sh» ct, profit and loss account, Rcvcmu 
Account and actual lal »cport and abstract, such insurer is not 
required to prep, a ,uch accounts, statements and abstuits 
according to the Indian law and the provisions of the Act ^all 
be sufficiently complied with if such insurer furnishes to iho 
Superintendent of Insmancc four certified copies in the Englidi 
Language of even balance sheet, account, abstract, report and 
statement supplied to the public authority of his or its own cnumr\ 
according to its law within six months from the end of the period 
to which such documents icfer together with the following stdt< 
ments, namely : 

(a) a statement showing the assets held by the Insurer ir 
India. 

(b) revenue account showing each class of busing 
transacted by it in India. 

(c) an abstract of the valuation report in respect of all liti 
insurance business transacted by the insurer in India 

(d) A declaration in the prescribed form stating that d! 
amounts received bv the insurer have been shown in 
the revenue account except such sums as properh 
appertain to the capital account. 

Custody and Inspection of Documents and Supply of Copies ‘ 

Every return furnished to the Superintendent of Insurance oi 

1 Ibid, Ss. 18 and 19. 

2 Ibid, S. 20 (2). 
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a certified copy thereof is to be kept by the Superintendent and 
to be kept open for inspection ; and any person may procure a 
copy of any such return, or of any part thereof, on payment of 
a fee of six annas for every hundred words 1 . 

Every insurer must supply within fourteen days a printed or 
certified copy of the accourts, statements and abstract, furnished 
to the Superintendent under the Act, on the application of any 
share-holder or Policy-holder made at any time within two years 
from the date on which the document was so furnished, when the 
insurer is constituterl, incorporated or domiciled in British India 
and in any other case within one month of such application 2 . 


Superintendent of Insurance, his powers and duties : 

Superintendent o\ Insurance is the Officer, who is a qualified 
actuary, appointed by the Central Government to perform the 
duties of the Superintendent of Insurance under the Insurance 
Act, 193*8;3. The control and supervision of insurance companies 
by the Central Government is exercised through the Superinten¬ 
dent of Insurance and the machinery of Control which the Act 
has provided for makes the Superintendent the most important 
figure in the whole scheme of the Act. In fact the shadow of 
the Superintendent J(x)ms over every sphere of insurance com¬ 
panies sought to he controlled and supervised b\ the Act. His 
powers and duties ma\ he enumerated as follows :— 

(«) He grants the certificate of registration to an insurer. 
The application for registration is to be made to him 
and he sees whether the requirements of the Act have 
been satisfied before he grants the certificate. He has 
the power to cancel or withhold registration subject to 
his decisions being appealed against to the Court. 

(b) The certified copies, audited balance sheet, profit and 
loss account, levenue account and the actuarial report 
and abstract of every insurer is to be furnished to the 
Superintendent within a prescribed time. If it appears 


1 Insurance Act, 1938, S. 20 (1). 
- Ibid, S. 20 (2). 
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to the Superintended that any return so furnished is 
inaccurate or defective in any respect, he may 1 2 

(/) require fiom the insurer such further information, 
certified if he so directs by an auditor or actuary 
as he may consider necessary to correct or supple¬ 
ment such return; 

(it) Call upon the insurer to submit for his examina¬ 
tion at the principal place of business of the insurer 
in British India any book of account, register or 
other document or to supply any statement which 
he may specify in a notice served on the insurer 
for the purpose ; 

(///) examine any offictr ot the insurer on oath in rela¬ 
tion to the return*; 

(iv) decline to accept any such return unless the defi¬ 
ciency has been supplied before the expiry of one 
month from the date on which the requisition for 
correcting the inaccuracy or supplying the deficiency 
was delivered to the insurer and on his declining 
to accent such return the insurer is to be deemed 
to have failed to comply with the provisions of the 
Act. 

The decision oi the Superintendent as regards declining to 
accept any return is subject to appeal to the Gouit*. 

(c) If it appears to the Superintendent that an investigation 
and valuation of the business of an insurer by #4111 
actuary docs rot properly indicate the condition of the 
affairs of the insuitr by reason of the faulty basis 
adopted in the valuation, he may, after giving notice 
to the insurer and giving him an opportunity to Ik* 
heard, cause an investigation and valuation to be made 
at the expense of the insurer by an actuary appointed 
by the insurer for this purpose and approved by the 
Superintendent. 

( d ) If the Superintendent has reason to believe that the 
interests of the policy-holders of an insurer are in dangci 


1 Insurance Act, 1938, S. 21 (1). 

2 Ibid, S. 21 (2). 
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or that an insurer is unable to meet his obligations or 
has made default in complying with any of the provi¬ 
sions of the Act, or that an offence under the Act has 
been or is likely to be committed by an insurer or any 
of his officers or if he receives a requisition in this be¬ 
half signed by the shareholders of an insurance com¬ 
pany not less in number than one tenth of the whole 
body of shareholders and holding not less than one 
tenth of the whole share capital or if he receives a 
requisition in this behalf signed by not less than fifty 
policyholders holding policies of life insurance that have 
been in force lor not less than three vears and are of the 
total value of not less than Rs. 50,000/- and supported 
by an affidavit, lie may, after giving notice to the insurer 
and giving him an opportunity of being heard, appoint 
an auditor or actuary or both, not being an auditor or 
actuary in the employ of the insurer, to investigate the 
affairs of the insurer, «r may himself make such 
investigation. The Superintendent may require the 
insurer to comply within a specified time with any 
directions he may issue to remedy the defects disclosed 
by such investigation. It the insurer fails to comply 
with such diicction or if as a result of the investigation 
the Superintendent is of opinion that the business of the 
insurer should be wound up in the interests of the 
Policy-holders, the Superintendent may, after giving 
notice to the insurer and giving him an opportunity 
of being heard, apply to the court to have the business 
of the insurer wound up 1 . 

(e) The Superintendent has the |>owcr to prosecute insurers 
or where the insurer is 1 company its directors or 
principal officers for non-compliance with die provisions 
of the Act 2 . 

(/) The Superintendent may take such sups as he may 
consider necessary to inspect and vt-ifv that the assets 
of an insurer arc invested as required by the Act, 

Register of Policies and Claims : 

An insurer who has his principal place of business or domicile 

1 Insurance Act, S. 33 (1), (4) and (5). 

2 Ibid, S. 107. 
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in British India or a company incorporated m India musl, m 
respect ot all insurance business, and an insurer incorporated or 
constituted outside British India must, in respect of the insurance 
business transacted by him in India, maintain (a) a registei oi 
policies and ( b ) a register of clums 1 2 * 4 In j register or record oi 
policies must be entered in respect of every policy issued by tht 
insurer, the name ind iddrtss of the Policy holder, the date when 
the policy was effected ind a iccord ot im ti msier, assignment 
or nomination ot which the insurer his lotict' In a registei m 
record of claims must lit enteied cvtrv cl urn made together with 
the date of the elaini, ihe Dime ind idduss oi the claimant ind 
the date on which the cl um wis discharged, n in the case oi j 
claim which is rejected, ihe elite of rejection ind the giounds 
theiefoi 1 

Investments : 

hvery msuiei incc pm tecl m oi domiciled in Indu oi Ji 
United Kingdom mus^ invest ind liold invested assets lo ihe 
extent of fifty-fiv( per cent of the sum of his total liabilities t 
the holdeis ot life insui mce policies in India, representing matured 
claims and cl urns to mature, less the imount deposited by it will 
the Reserve Bink ot Indn in accordance with the provisions oi 
the Act and the amount lent h\ him to policyholders on pollen 
ii liftinsLimce, in he ioUmin^ nnnner 1 

(a) Twenty five per cent it such total liabilities in Ciovun 
ment Seeuiuics, ind 

(b) Thirty per c^nt ot such total liabilities in Government 
securities or other ipj roved securities or securities of < 1 
guaranteed bv the Government of the United Kingdom 

But u insuiu ncoiporatcd oi domiciled elsewhere than m 
British India oi the United Kingdom uid an insurci incorporated 
in Bnlish Indi i whose shirt cipml to the extent ot one-third is 
owned bv, or the mcniheis of whose governing body to the extent 
of one-thud consists oi, individuals domiciled elsewhere than in 
British India oi the United Kingdom, must invest and hold mvtsted 
assets to the whole extent of the sum of his total liabilities to 


1 Ibid, S 14 

2 Ibid, S 14 

n Ibid, S 14 

4 Insurance Act 1938, S 27 (1) 
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holders of life insurance policies in India on account of matured 
claims and claims to matuie less the amount of his deposit and 
any amount due to him on loans granted by him on policies of 
life insurance, in the following manner 1 — 

(a) Thirty three and one third per cent of such total 
liabilities in Government securities, md 

{b) the balance ol such total liabilities in Government 
securities or other approved securities or securities of or 
guirantced by the Go\ eminent of the United Kingdom 

Eveiy insure iiuying on business at the commencement of 
ihe Act must invest his assets in the lbove minner wi thiil four 
yeirs from the commencement of the \ct“ 

Every insmer other than provident society legistered under 
the Act and carrying on the business of lilc msuiance, is required, 
twice m eveiy year, namely within fourteen days of the 30th of 
June and 31st of December respectively to submit to the Superin- 
(iidcnt oi Insurance i statement certified by the principal officer 
nf the insurer showing is it the said dites the assets held invested 
n accord nice with the above provisions The Superintendent 
in Jt any time take piopei steps to verify and inspect the assets 
i >csted in the m inner required bv the Act and the insurer must 
mpl) with ill itqmsiiions m ide b\ (he Superintendent in that 
• hilt 1 

Prohibition of Loans : 

No iiisuru cm _i mt loins oi tempmuv ul\ uices to (i) any 
director, managing igent m in igei mditoi, dctmrv o» officei of 
Hu insurer where the insurer is a company oi (b) to my pirtner 
the insurei where the insurer i 1 parineishin ot (e) to any other 
tompany oi firm, excepting i banking concern in which any such 
Erector mamgei, managing agent, actualy, officer or paitner holds 
ffic positions oi i directoi, manager, managing agent, actuary, 
( ffiter or partner, eithei on hypothecation of property or on 
personal security or otherwise excepting where the loan or advance 
ls given on life policies issued bv the insurer to the extent of the 


* Ibid, S 27 (2) 

4 Insurance Act. S 27 (3) 
8 Insurance Act, S 28 (1) 
4 Ibid, S 28 (2) 
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surrender value of such policies 1 . In the case of loans to such 
specified persons as in (a) and (b) existing at the commencement 
of the Act, such loans must have been repaid within one year from 
the commencement of the Act and in case of default such default¬ 
ing director, manager, managing agent, auditor, actuary, officer or 
partner shall cease to hold office on the expiry of such one year 

Limitation on Employment of Managing Agents : 

The Insurance Act, 1938, prohibits the appointment of a 
managing agent for the conduct of the business of an insurer. 2 If 
an insurer is a company which was engaged in the business of 
insurance before the commencement of the Act and employed 
a managing agent for the conduct of its business, then such 
managing agent shall cease to hold office on the expiry of three 
years from the commencement of the Act, notwithstanding any¬ 
thing contained in the Indian Companies Act, l l U3, or in the 
memorandum and articles of the insurer or in the agreement with 
the managing agent, and such managing agent shall not be entitled 
to claim any compensation from the insurer for the premature 
termination of his employment 3 . The insurer must not pay and 
such managing agent must not accept as remuneration more than 
Rs. 2000/- per month in all, including all salary, commission and 
other remuneration payable to the managing agent, during the 
three vears after the commencement of the Act durimr which thi 
managing agent will he able to function 4 . 

Amalgamation and Transfer of Insurance Business : 

No life insurance business excepting an insurer constituted, 
domiultd or incorporated outside British India, can be transferred 
to or amalgamated with the life insurance business of any othei 
insurer except in accordance with a scheme prepared and sanctioned 
by the Court having jurisdiction over one or other of the insurer 
concerned in the following manner 5 . 1 ^ 

(a) The scheme must set out the agjrpement under which 
the transfer or amalgamation is proposed to he effected. | 

‘ Insurance Act, 193H, S. 29. 

“Insurance Act, 1938, S. V. (1). 

Ibid, S. 32 (2). 

1 Insurance Act, 1938, S. 32 (3). 

f'lbid, S. 35 (1), 



andshall contain such further provisions q^ay be 
necessary for giving effect to the scheme. 

(b) After the scheme is prepared and before any applica¬ 
tion may be made to the Court for its sanction, notice 
of the intention to make the application together with 
a statement of the nature of the amalgamation qr 
transfer, as the case may be, and of the reasons there¬ 
for must, at least two months before the application is 
made, be sent to the Central Government together with 
certified copies of the following documents:— 

(t) a draft of the agreement or deed under which it is 
proposed to effect the amalgamation or transfer ; 
(if) Statements of the assets and liabilities of the insurers 
concerned in such amalgamation or transfer ; and 
(Hi) the actuarial or other reports on which the scheme 
was founded including a report by an independent 
actuary on the proposed amalgamation or transfer. 

These documents are to be kept open for inspection of the 
members and policy-holders at the principal and branch offices 
and Chief agencies of ■ the insurers concerned during the two 
months before the application is made. 

(c) After the expiry of two months the application may 
be made to any of two courts mentioned above. The 
Court, if il so directs, shall cause notice of the application 
to he sent to every holder of a life policy of the insurers 
concerned and a statement of the nature of the amalga¬ 
mation or transfer, as the case may be, to be published 
in such manner and for such period as it may direct 
and after hearing the directors and such Policy-holders 
or other persons as may apply or are entitled to be heard, 
may sanction the arrangement, if it is satisfied that no 
sufficient objection to the arrangement has been 
established 1 . 

Statements required after amalgamation or transfer s 

In the case of every amalgamation or transfer whether in 
accordance with the provisions of the Act which applies to Indian 
insurers only or otherwise, the insurer carrying on the amalgania- 
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ted business or to whom the business has been transferred must, 
within three months from the completion of the amalgamation 
or transfer, furnish to the Central Government 1 

(a) a certified copy of the scheme, agreement or deed under 
which the amalgamition or transfer has been effected, 
and 

(b) a declaration signed by cvciy insurer concerned or in 
the case ot a comp my by the Chairman or the prmcipil 
officer that to the beat of their belief cveiy payment made 
or to be made to any person whatsoevei on lccount of 
the amalgamation or tr msfer is fully set forth m the 
declaration, and 

(c) where the amalgamation or trmsfer has not bten made 
in accordance with a scheme confirmed by the Court 
t & where the imalgamation or transfti is between non 
Indi m insurers 

(f) certified topic cl stitunuits ul the is-»tK incl 
liabilities of the insurers concerned md 
(;/) certified copies of the actuunl or other reports un 
on which the lgrcemtnt or deed wis (minded 

Assignment or transfer of Policies : 

We have dealt with this submit ibtuk under Lift Insunnct 

Nomination by Policy-holder : 

The holder of a policy m \y it the time of effecting the policy 
or at any time before the policy matures lor payment, nommite 
a person or persons to whom the money secured by the policy 
shall be paid in the event of his death Such nomination to be 
valid must be either incorporated in the text of the policy itself 
or be made bv an endorsement on the policy, communicated to 
the insurer and registered by him in the lecords i elating to tht 
policy Tht insurer m ly charge i fee not exceeding Re 1/- foi 
registering my such endorsement But any such nomination may 
at any + ime before the policy matures for payment be cancelled 
or changed by an endorsement or further endorsement or a will 
as the case may be and ceases to have effect automatically on an 
assignment or transfer of the Policy The nominee has no claim 


1 Insurance Act, 1938, S 37 
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tso the money payable crnder the Polity if the policy-holder is alive 
when the policy matures for payment. If the nominee is not 
alive at the time of the death of the policy-holder, the heirs off 
legal representative of the policy-holder and not of the nominee 
becomes entitled to the insurance money 1 . 

Licensing of Insurance Agents : 

Any person not suffering from the disqualifications mentioned 
below may obtain a license to act as an insurance agent for the 
purpose of soliciting or procuring insurance business from the 
Superintendent of Insurance or an officer authorised by him in this 
behalf on payment of a fee not exceeding Re. 1/-." A license 
issued under the provisions of the Act entitles the holder to act 
as an insurance agent for any registered insurer 3 . Any individual 
Acting as an insurance agent without holding a license is punish¬ 
able with fine extending to Rs. SO/- and any insurer or any one 
acting on behalf of such insurer who appoints as an insurance 
agent any individual not so licensed, or transacts any insurance 
business through any such individual, is punishable with fine 
extending to Rs. 100/- 4 . The disqualifications referred to above 
are as follows : r> 

(tf) that the person is a minor ; 

(b) that he is found to be of unsound mind by a competent 
Court ; 

(r) that he has been found by a competent court guilty 
of criminal misappropriation or criminal breach of 
trust or cheating ; 

(d) that in the course of any judicial proceeding relating 
to any policy or the winding up of an insurance com¬ 
pany or in the course of an investigation of the affairs 
of an insurer it has been found that he is guilty of or 
has knowingly participated in or connived at any fraud, 
dishonesty or misrepresentation against an insurer or 
an assured. 

A license issued under the Act expires on 31st March every 

1 Insurance Act 1938. S. 39 (1), (2), (3), (4), (5) * (6). 

3 Ibid, S. 42 (1). 

8 Ibid, S. 42 {2). 
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year and must be renewed from year to yeai on payment of a 
fee of Re 1/- unless the holder is m the meantime disqualified 1 2 * . 
If after the grant of a license it is found that the holder suffers 
from any of the disqualifications mentioned above the Supermten 
dent of Insurance must cancel the license Where an agent 
knowingly contravenes m\ pmwsion of the Act the Supermten 
dent ma\ cancel his license - 

Register of Insurance Agents : 

Every insurer and tvciy pci son who acting on bchilf of an 
insurer employs licensed insurance agents shill maintain a registei 
showing the name and ddrtss of every licensed insurance agent 
appointed bv him ind tht dilc on which his ippointment began 
and tht date, if any, on which his appointment ct iscd 

Commission : 

No person can pay oj contnct to p i> aftu si\ moi ths from 
the commencement of the Act, any remuncr ition or toward 
whether by wav ol tommissicm 01 othciwisc ioi soliciting 01 pio 
curing insurance business in India to my ptison who is not a 
licensed agent 4 The remunu ition loi licensed igents his bun 
laid down as tollows r 

(a) no insurer cm pa\ 01 contiact to pay mv licensed agtnt 
as commission 01 remuneration in imount exceeding 
in the case of life Insurance business, fmtv tier cent ol 
the first year 4 piemium payable on any policv or policies 
effected through him and five ptr cent of i renew il 
premium, or, in the case of business if uw othei chss 
fifteen pei cent of the premium 
(£) But insiuers in iesj.ect of life msmnnce business only, 
may p ty during the first ten veils of then business io 
their insm met jgu ts fifty fi\i pci cent of the first 
year’s premium payable on mv fxilicv or policies c licet td 
through them and sj\ ptr cent of the renewal piLmiums 
(c) No insuiei can foifcit or ston pwment of iclit^ 


1 Insurince Act, Wb S 42 0) 

2 Ibid S 42 

°Ibid, S 43 (1) 

4 Ibid S 40 (1) 
fi Ibid S 40 (2) 
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commission due to an agent whose employment may 
haveterminated under any agreement by reason only 
of such termination provided the agent has served him 
continually and exclusively for ten years and does net¬ 
work for any other insurer 1 . 


Rebates : 

No person is permitted to allow or offer to allow to any other 
person, as any inducement to effect or renew a policy, any rebate 
of the whole or part of the commission payable or any rebate of 
the premium shown in the policy except such rebate as may be 
allowed in accordance with the published prospectuses or tables 
of the insurer, nor is any person taking out or renewing a policy 
allowed to accept such a rebate. A person offering or allowing 
such rebate is punishable with fine which may extend to Rs. 100/- 
and any person accepting such an offer or rebate is punishable 
with fine which may extend to Rs. 50/-". 

Special Provisions for Policy-holders : 

Avoidance of the Policy : 

An insurer cannot question or avoid a policy, if effected prior 
to the commencement of the Act, after the expiry of *t wo years 
from such commencement and, if effected after the commence¬ 
ment oi the Act, after the expiry of two years from the date on 
which it was effected, on the ground of any inaccurate or false 
statement made in the proposal, or in any report of a medical 
officer or referee or friend of the insured, or in any other document 
leading to the issue of the policy unless the insurer can show that 
such statement was on a material matter and deliberately and 
fraudulently made by policy-holder knowing it to be false/ 

Application of British Indian Law : 

The holder of a policy issued by a non-Indian insurer in 
respect of business transacted in British India has, after the com¬ 
mencement of the act, the right to receive payment of the money 
secured by the policy in British India, notwithstanding any agree- 


1 Insurance Act, 1938, S. 44. 
~ Ibid, $. 4] (1) & (2). 
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ment to the contrary, and to sue for relief in respect of the policy 
in any competent Court in British India and in any such suit the 
law of British India would be applicable 1 . 

Payment of money into court : 

Where due to conflicting claims in respect of a policy which 
has matured for payment of insufficiency of proof of title to the 
amount secured thereby or for any other reason the insurer is 
unable to ascertain who amongst the claimants has the real title 
and can give a valid discharge to the insurer, the insurer must, 
before the expiry of nine months from the date of the maturity 
of the policy and in the case of death of the assured after si\ 
months from such death, apply to the court, within whose juris¬ 
diction the place at which the payment is to be made is situate, 
to pay the mony into court. The application for permission to pay 
into court must be made by a petition verified bv an affidavit 
signed by a principal officci of the insurer setting birth the follow¬ 
ing particulars, namely :— 

(a) the name of the insured person and his address; 

(/») if the insured js deceased, the date and place of his 
death ; 

(c)'the nature of the policy and the amount secured by it : 

(^) the name and address of each claimant so tar as is 
known to the insurer with details of every notice of 
claim received ; 

(e) the address at which the insurer may be served with 
notice of any proceeding relating to disposal of the 
amount paid into court. 

If, on such application, it appears to the (amrl Lhat a satis¬ 
factory discharge for the payment of the amount cannot other 
wise be obtained by the insurer it must allow the money to be 
paid into Court and invest the amount in Government securities 
pending its disposal. On the money being paid the Court will 
give notice of the same to every ascertained claimant. If any 
claimant applies to withdraw the money the Court must cause 
notice of the same to he given to every other ascertained claimant 
at the cost of the claimart so applying and on such notice being 


1 Insurance Act, 1938, S. 46. 





giventhe Court adjudicates on the rival claims %ipect disposes of 
the amount accordingly 1 2 . 

Directions of Insurance CompAiuet: 

Where the insurer is a company incorporated under the 
Indian companies Act, 1913, and carries on the business of life 
insurance, not less than one fourth of the whole number of the 
directors of the company must be elected by the holders of policies 
of life insurance from amongst holders of policies of life insurance 
having the qualifications prescribed by the articles of the company^. 

Restrictions on Dividends and Bonuses : 

No insurer constituted, incorporated or domiciled in British 
India carrying on the business of life insurance shall in respect of 
such life insurance business declare or pay any dividend to share¬ 
holders or any bonus to policy-holders except out of a surplus 
ascertained as the result of an actuarial valuation of the assets and 
liabilities of the insurer 3 - 

Prohibition of business on dividing principle ; 

No insurer shall after the commencement of the Act begin 
or in the case of existing companies continue to carry on after 
three years from that date, any business upon the dividing 
principle, that is to say, on the principle that the sum secured 
by the policy is not fixed but depends either wholly or partly on 
the results of a distribution of certain sums amongst policies be¬ 
coming claims within certain time-limits. This, of course, does 
not prevent an insurer from declaring and paying variable amounts 
as bonuses in addition to the sum secured by the policy based on 
a periodical actuarial valuation. During the three years after the 
commencement of the Act when an existing insurer may continue 
business on dividing principle the insurer must withhold from 
distribution a sum not less than forty per cent of the premiums 
received during each year after the commencement of the Act 
and invest the same so as to make up the amount required for 
investment under the Act 4 . 

1 Insurance Act. 1937, S. 47. 

2 Ibid, S. 48. 

3 Ibid, S. 49. 

4 Insurance Act, 1938, S. 52. 
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Notice of Options : 

When a policy lapses the insuiei must, within three months 
of the lapsing, give notice to the policyholder informing him of 
the options available to him 1 * 3 

Supply of Copies of Proposals and Medical Reports : 

Every insurer must, on application b\ a policy holder and on 
payment of a fee not exceeding one iupet, supph to the policy- 
holder certified copies of the questions put to him and his answers 
thereto contained in his proposil tor insuiancc ind m the medical 
report supplied in connection theiewith 

Surrender Value : 

This subject has already been dc ilt with 


Special Provisions relating to external companies : 

It ai y special requirement is to keeping ol deposits oi assets 
is imposed on Indian Companies bv any countn is a condition 
ot can vim, on insurance busn tss in that country 
liabilities^ tnd 110 SULtl requirement is impost d on msiiiers 

constituted, mcorpontul m domiciled in such 
other country under the Act, then the t cntral Government il 
satisfied of the existence ot such disuiminiti 4 rcqunements on 
Indian Comp.imts in such >thu „ountr\, by nulifk ition in the 
Official gazette, dnect the same or similai requiKmcnts to he 
imposed upon insurers of such othei counliv is a condition of 
carrying on the business of insuiancc m British Inch 1 

Every insurer having his puncipil place of business or domicile 
outside British India, who establishes a pi ice of business within 
British India or appoints a lepiesentative in 
te^lodby * 0 British India with the object ot obtaining 

foreign insurers insurance business, must, within three months 

irom the establishment of such place of business 
or the appointment of such agent, file with the Superintendent 
of Insurance, the following particulars — 

(a) a certified copy of the Charter, statutes, deed** of settle 


1 Ibid, S. 50. 

* Ibid, S. 51 

3 Ibid, S. 62 
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meat, or memorandum and articles or other instrument 
constituting or defining the constitution of the 
insurer, and, it the instrument is not in the 
English language, a certified translation thereof. ; 
(i b ) a list of the directors, if the insuier is a company ; 

( c) the name and address of somt onL or more persons 
lesident in British India authorised to accept on behalf 
of the insurer service of process and any notice requited 
to be strved on the insurer, together with a copy of 
the powti ot attorney granted to him , * 

( 1 1) the full address ot the principal office of the insurer 
in British India , 

(e) a statement of the classes ot lnsuunce business to be 
carried on by the insurer ; and 
(/) a statement verified by an affidavit setting forth the 
special requirements, if any, to which Indian Companies 
art subject as i condition oi earning on insurance 
business m his countrv 


It theit is am dteution m any ot the above particulars at 
ui) time the insure) must turnish to the Superintendent of 
Insuiantc paiticulars ot such alteration U rthwith 


I very insuie? having his principal pi ice ot business or domicile* 
outside British India must keep at his pnncipal office in British 
Indi 1 such honks of account, registers and docu- 
inc s is will enable the accounts, statements, and 
ibsti uLs which he is required under the Act to 
furnish to the Superintendent ot Insurance, in respect of the 
insurance business transited bv him in India, to be completed 
ind, if nccessar), checked by the Superintendent 


Books to be 
kept 


Winding up : 

The Court may order the winding up of an insurance com¬ 
pany on all the grounds set out in Ss. 161 and 163 of the Indian 
Companies Act. In addition to these grounds the Court may 
order the winding up of an insurance company under the Act on 
the following grounds 1 ■— 

(<r) If with the sanction of the Couit previously obtained 
a petition is presented by not less than one tenth ot 


1 Insurance Act, 1938, S. 53. 
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all the shareholders holding not less than one tenth of 
the whole share capital or by not less than fifty policy¬ 
holders holding policies which have been in force for 
not less than three years and are of the total value of 
not less than Rs. 50,000/-; or 
(b) If the Superintendent of Insurance, who is authorised 
to do so, applies in this behalf to the Court on any oi 
the following grounds, namely— 

(i) that the company has failed to deposit or to keep 
deposited with the Reserve Bank the amounts re 
quired by S. 7, or S. 98 of the Insurance Act ; 

(ji) that the company has failed to comply with anv 
requirement of the Insurance Act and has continued 
such failure for a period of three months after notice 
of such failure has been conveyed to the compan\ 
by the Superintendent of Insurance ; 

(iii) that it appears from the returns furnished undci 
the provisions of the Act or from the results of am 
investigation made thereunder that the compam 
is insolvent ; or 

(iV) that the continuance of the company is prejudicial 
to the interests of the policy-holders. 

An insurance company cannot be wound up voluntarily cxcepl 
for the purpose of effecting an amalgamation or a reconstruction 
of the company, or on the ground that by reason of its liabilities 
it cannot continue its business 1 

Winding up of Secondary Companies : 

When the insurance business or any part thereof of an insurant 
company is transferred to another insurance company under am 
arrangement the transferor company is known as the 14 Sccordar\ 
Company” and the transferee company is known as the “princip al 
Company”. If the principal company is fccing wound up by or 
under the supervision of the Court, the Court must also order 
the secondary company to be wound up in conjunction with the 
principal company and may appoint the same person to be the 
liquidator for the two companies and may make provision for 
such other matters as may be necessary in view of the companies 


1 The Insurance Act, 1938, S. 54. 







being wound up as if they were one company. An application 
may also be made in relation to the winding up o£ the secondary 
company in conjunction with the principal company by any creditor 
of, or person interested in. the principal or the secondary company. 
Unless otherwise ordered the winding up of the secondary company 
will commence at the same time as that of the principal company - 
Before ordering the winding up of the secondary company the 
Court must hear all objections relating thereto where the winding 
up of the secondary company docs not commence at the same time 
as that of the principal company. 1 

In adjusting the rights and liabilities of the members of 
principal and secondary companies among themselves the Court 
must have regard to the constitution of the 
companies, in pursuance of which the transfer 
had taken place, in the same manner as the Court 
has regard to the rights and liabilities of different 
classes of contributories in the case of the winding 
up (»t a single company or as near thereto as 
possible. Where a company stands in the 
relation ot u principal company to one insurance company and in 
the relation of a secondary company to some other insurance 
company or where there are several insurance companies standing 
in the relation of secondary companies to ore principal company, 
the Court may deal with any number of such companies together 
or in separate groups as it thinks most expedient upon the 
principles stated above. 2 

Valuation of Liabilities : 

In the winding of an insurance company or in the insolvency 
of any other insurer, the value of the assets and the liabilities of 
the insurer must be ascertained in such manner js the liquidator 
or receiver in insolvency thinks fit subject lo any directions which 
the Court may give and in the case of current contracts in respect 
of life insurance business, according to the method and basis, to 
be determined by an actuary approved by the Court’ 1 . 
Application of Surplus Assets of Life Insurance Fund : 

In the winding up of an insurance company and in the 


Adjustment of 
rights and liabi¬ 
lities between 
principal and 
secondary 
companies. 


J Insurance Act, 1938, S. 57 (1). (2), (4) & (5). 
-Ibid, S. 57 (3) & (6). 

A Insurance Act, 1938, S. 55 (1). 
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insolvency of any other insurer the value at the t \ssels and liabili¬ 
ties of the insurer in respect of life insurance business must be 
ascertained separately from the value of any other assets or any 
other liabilities of the insurer and no such assets can be applied 10 
the discharge ol any liabilities other than those in respect of life 
insurance business except when there is a surplus of assets over 
liabilities in respect of life insurance business. In ascertaining the 
amount of surplus, in case there is such a surplus, addition to 
liabilities is to be made where any portion of the profits on the 
whole business had been alloc ited by the insurer to policy-holders 
in respect of life insurance business. The addition is to be ot an 
amount which is ol the same proportion of the surplus without such 
addition as the profits allocated bear to the profits allocated to the 
policy-holders during the ten years immediately preceding the wind- 
ing up or insolvency The following example will make it clear :—In 
winding up the assets ol company 41 A” in respect oi life insurance 
business exceed liabilities by Rs. 10,000 Rs. 20,000/- being assets 
and Rs. 10 , 000 /- being liabilities. Rut before the wirding up, 
company “A" allocated Rs. 1000/-, being portion ot the profits to 
life policy-holders. During ten years preceding the winding up 
Rs. 10,000/- was allocated to life-policy-holders out of the profits. 
Therefore the surplus of assets m respect of life instuanic business 
will not be Rs. 10,000 - but (Rs. 20,000/- -(Rs. 10,000+10(H)) 
=*Rs. 9000 The sum ot Rs. 1000^- which is added to liabilities 
is 1/10 of Rs. 10,000 - (being the surplus without such addition) 
which is of the same proportion as the sum allocated for profits 
i.e.j Rs. 1000'- hears to the total sums >f profits allocated during 
the preceding ten years i.e. t Rs. 10,000/ . Hut the Court may vary 
the proportion of the sum to he added li it thinks that the above 
formula is inequitable in the circumstances or th.it there has been 
no allocation of profit* 1 


Reduction of Contracts of Insurance : 

In the case of liquidation of an insurance company or iht 
insolvency of an insurer the Court may reduce the amount of 
insurance contracts of all classes of the company or the insurer 
upon such terms and subject to such conditions as the Court thinks 

* 


1 Insurance Act, 1936, S. 56 (1) & (2). 
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just. But where, prior to winding up, a company 
business of life insurance has been proved to be insolventsthe^Cosurt 
may^ if it thinks fit, reduce the amount of insurance contracts 
upon such terms arid subject to such conditions as the Cou^t 
thinks fit instead of making a winding up order. Orders as 
above can be made only on an application to be made either 
by the liquidator or by or on behalf of the company, or by & 
policy-holder or by the Superintendent of Insurance . 1 For the 
purpose of any such reduction of contracts the value of the 
assets arid liabilities of the company and all claims in respect of 
policies issued by it must be ascertained according to the directions 
of the Court if any and subject to the rule that the liabilities on 
all current contracts effected in the course of life insurance business 
including annuity business is to be calculated by the method and 
upon the basis to be determired by an actuary approved by the 
Court.' 

Partial winding up : 

If at any time it appears expedient that the affairs of ari 
insurance company (not any other insurer) in respect of any class 
of business comprised in the undertaking of the company should 
be wound up blit that any other class of business comprised in the 
undertaking should continue to be carried on by the company or 
be transferred to another insurer, a scheme for such purpose may 
be prepared and submitted to the Court and, on its being sanc¬ 
tioned by the court, it will become effective. But any such scheme 
must provide for the allocation and distribution of the assets and 
liabilities of the company between any classes of business affected 
(including the allocation of any surplus assets which may arise in 
relation to the part of the business wound up) and also for the 
future rights of the different classes of policy-holders and the 
manner for winding up the part of the business proposed t& be 
wound up. In calculating the assets and liabilities and the alloca* 
tion thereof for this purpose the same rules as to valuation as 
referred to- above should be adhered to .* 1 


"Ibid, S. 61 (1), (2) & (3). 

2 Ibid, S, 55 (2.) & 6 th Schedule. 
a Insurance Act, 1938, S. 58. 
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Provident Societies : 

Definition 

Provident society means a pei son, 01 partnership or a company 
which receives premiums or contributions for securing annuities 
on human life not exceeding Rs 50/- or for a fixed sum, not exceed 
ing Rs 500/ exclusive of any piofits or bonus, to be paid on the 
happening of any ol the following contingencies 1 2 — 

(a) the birth, iTtamagc or death of my person or the 

survival by > person ot i stated ige oi contingency 

(b) failure of issue , 

(c) the occurreic^ of a soci il, lcligious or other ceiemonul 

occasion 

(r/) disablement in consequence of sickness or accident , 
(e) the necessity of providing for the tducitum of a deptn 
dent , md 

(/) my other contingLncs whuh m iv be prescribed oi 
iiithi nsed b\ the Provincnl Government with tlu 
ippios il ot the Cent? il Government 


Name : 

A provident socictv if stirtcd itter the commencement of the 
Act must adopt and, if started befoie such commencement, must 
continue to use iftcr six months of suLh commencement as its 
name wmtls which include llu woid ‘provident ind exclude the 
word ‘ life 

Insurable Interest : 

No piovident society can issut i policy wheteby the morns 
secured by it is payable to any person other than the person paying 
the premium thueon or the wife, husband, child, grandchild, 
parent, brother or sister, nephew oi niece if such person In 
other woids a pci son *s deemed to have an insurable interest m 
the lives of these iela*ions >nlv for the purpose of provident 
insurance * 

Dividing Business : 

No provident society like an insurer can carr/ on business on 


1 Ibid, Ss 65 & 66 

2 Insurance Act, 1938, S 67 
8 Insurance Act, 1938, S 58- 
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the dividing principle’. But where a society had been doing 
business on the dividing principle at the commencement of the 
Act, the Superintendent may allow the society to continue the 
old business on dividing principle foi a period not exceeding two 
years with a view to reorganising its business on new lines prescribed 
by the Act provided the souet) applies within three months from 
ihc commencement ot the Act fur permission to do so and does 
not enter into an\ new business on the dividing pi maple after the 
lommencement ot the Act. It a society carries on business on the 
dividing piinupk excepting a* aforesaid the Superintendent of 
Insurance is undei a du f ti t ike steps, soon as [ ossible, to have 
I be society would up" 

Registration : 

No provident souetv except out legistued under the Piovi- 
lent Insurance Societies AlI, 1912, can leceive an) premium or 
ontribution until u has obtained I mm the Superintendent of 
Insurance a certificate ol registration * Lvcry application tor 
ugistration must he accompanied In the following 1 2 * * 

(a) A ceitificd cop) ot the Memoiandum and Articles of 
Association in case the society is a company or a certi¬ 
fied upy of the deed ot constitution of the society in 
ljsl it is not a Lompaiu anti in rvav cisc a certified 
cop\ ot <he i Lilts of the souetv . 

(£) the names md iddi esses of the propuetois or directors, 
and the managers ot the souetv ; 

(r) certificate from the Reserve Bank of India that the 
deposit icquitcd undei the Act is mentioned below has 
been made ; md 

( d) a declaration verified bN an affidavit that the minimum 
working capital icquired undei the Act is available. 

If the superintendent is satisfied that all the requirements of 
the Act have been complied with, he will registei the society and 
its rules and issue a certificate ot registration and he may refuse 
to issue such a certificate until he is so satisfied 5 

l See ante foi the meaning of dividing principle 

2 Ibid, S. 69. 

8 Ibid, S. 70 (I) 

* Ibid, S. 90 (2). 

5 Insurance Act, 1938 S. 70 (3). 
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Cancellation of Registration : 

The Superintendent of Insurance may cancel the registration 
of a society if he obtains the sanction of the Court to do so after 
giving previous notice in writing to the society specifying the 
grounds for the proposed cancellation and allowing the society an 
opportunity of being heard. The grounds on which the Superin¬ 
tendent may apply for and effect cancellation of registration of a 
society are the following 1 :— 

(a) If he is satisfied as the result of an enquiry made by 
him under s. 87 of the Act — 

(/) that the ‘ocict> is insolvent or is likely to become 
so, or 

(ti) that the business of the society is conducted 
fraudulently or not in accordance with the rules 
thereof, or that it is in the interests of the policy¬ 
holders that the society should ceast to carry on 
business. 

(£) If the deposits required mulei the Act have not been 
made : or 

(c) If the society, having failed to comply with any require 
ments of the Act, has continued such lailure fm 
a period of one month after nnt«c^ of such failure has 
been conveyed to the society by the Superintendent of 
Insurance. 

But where the society is insolvent 01 likely to become so as 
under clause (a) (i) above, the Superintendent may, instead ol 
applying for cancellation of registration, make a recommendation 
to the court that the contracts of the societv should be reduced in 
such manner and subject to such conditions as he may indicate 

Working Capital : 

Every provident society established after the commencement 
of the Act, must have a paid up capital sufficient to provide 
working capital a net sum of not less than Rs. 5000/- exclusive of 
deposits made under the Act and in the case of a company exclusiv’ 
of any expenses incurred in connection with the formation of the 
company. Otherwise the society will not be registered/-* 


1 Ibid, S. 70 (4) 

? Insurance Act, 1938, S, 72. 
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Deposits : 

Every provident society must, it established before the com¬ 
mencement of the Act within one year from such commencement, 
or, if established after the commencement of the Act before 
the society applies for registration, deposit and keep deposited with 
one of the offices of the Reserve Bank of India, for and on behalf 
of the Central Government, cash or approved securities amounting 
at the market value of the securities on the date of the deposit to 
Rs. 5000/- and must thereafter make each year a further deposit 
amounting to not less than one fifth of the gross premium income 
for the year until the lotal amount so deposited and kept come 
up to Rs. 50,000/-* 

Roles :— 

Every provident souety established aftei the commencement 
of the Act must set forth in its rules the following":— 

(a) the name, the object and the location of the registered 
office of the society; 

( b ) the contingencies 01 the classes of contingency on the 
happening of which monc> is to be paid; 

(r) the conditions to be complied with before, and the pay¬ 
ments to be made on, admission to the society ; 

( d\ the rates of premium or contribution, and the periods 
for which or the times at which premiums or contnbu 
tions are pa) able : 

(e) the maximum amount payable to a subscriber or policy¬ 
holder ; 

(/) the nature and amounts of the benefits provided for by 
the society : 

(g) the circumstances in which any bonus may be paid to a 
policy-holder ; 

(h) the natmc of the evidence required for the proof of the 
happening of anv contingency on which money is to be 
paid ; 

(/) the circumstances in which policies may be forfeited or 
renewed or the whole or a part of the premiums paid on 

3 Ibid, S. 73* 

2 Ibid, S. 74 (I). 



0 


COMMERCIAL LAW 


a policy may be renewed, or a surrender value of a policy 
may be granted ; 

(;) the penalties for delay in paying or failure to pay 
premiums or contributions; 

(^) the proportion of the annual income of the society 
which may be disbursed on and the provisions to be 
made for meeting the expenses of the management or 
the society ; 

(/) the person or persons who or the authority which shall 
have power to invest the funds of the society ; 

(m) the provisions for appointment of auditors and then 
remuneiation ; 

(») the procedure to be adopted in altering the **ules of the 
society ; 

( 0 ) the following unless these are provided lor in the article 
of association of a society which is a company 
•ncorpor'ited under the Indian Compiiucs Vet, 1913 
(*) the mode of appointment and 1 unoval; the qualihc 1 
tion and the powers of a director, manager, secrctan 
or other officer ot the souct) , 

(»i) the manrer of raising additional capital 
(w) the provisions for the holding ot gentril meetings 
of the members and polic\ holdeis and roi the 
powers to he exercised inti the piOt.c li 1 to lit 
followed thereat and 

( p ) Such other matters as may he pi escribed 
Where the rules of any provident society registered under the 
Provident Insurance Societies Act, 1912, do not contain the parti 
culars mentioned above, the society must, before the expiry of one 
year from the commencement of the Act, amend the rules so ^ 
to comply with the above requirements. 

Amendment of Rules : 

No amendment of any rule of a provident society is valid until 
it has been sent to and duly registered by the Superintendent of 
Insurance. The Superintendent will register the amendment if he 
is satisfied that the proposed amendment is neither contrary to 
the provisions of the Act nor does it unfairly affect the rights of 
existing members or policy-holders of the society . 1 


1 Insurance Act, 1938, S 75. 
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Reguter of Books s 

Every provident society must keep at its registered office 1 2 -* 

(a) a register of members in which will be entered the 
name, address and occupation, if any, of every proprietor, 
dnector, managei or secretary and of every member of 
the society ; 

( b ) a register or recoi d of policies in which must be entered, 
in respect of every pohq issued by the society, the name 
and address of the policy-holder, the date when the policy 
was effected and a reroid of any transfer, assignment or 
nomination of which the society has notice ; 

(c) 1 register of damns in which must be entered every 
ci um made, togethu with the date of the claim, the 
n imt md address of the clumant and the date on which 
the claim is dischaigcd )i in the case of a claim which 
is 1 elected the elite of 1 ejection and the grounds there¬ 
for , 

(ri) a register of agents in which shill be entered the name 
and address of every igent employed by the society ; 

(e) a cash book in which must be entered separately for 
each class of contingency mentioned above all sums 
-eccived and expended by the society and the matters 
in respect ol which ihe receipt or cxpendituie take* 
pi ec ; 

(/) a ledger ; and 

(g) i journal 

Revenue Account and Balance-sheet : 

Ivtis provident society must it the expiry of each caltndai 
veir piepire i revenue account ind bilmce sheet in the prescribed 
mannti, together with a icport on the gcneial state of the society’s 
iffuis and hive the revenue ice Hint and the bdance sheet audited 
K m uditnr who shill have ill the jaowers given to in uiditoi 
mdet s 145 of the Indian Compunts Act 1 

Annual Statements : 

Every provident society must at the cvpnj of each calendai 
vear prepare with respect to that veai * 


1 Ibid, S 79 

2 Insurance Act, 1939, S 80 (1) 
4 Ibid, S 80 (2) 
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(a) a statement showing separately (or each class of total 
amount insured thereby and the total premium income 
received in respect thereof and the number of existing 
policies discontinued during the year with the total 
amount insuied thereby, and 

(/) the total amount of claims made and the total 
amount paid in satis!act ion thereof ; 

(b) a statement showing details of eveiy insurance effected 
on a life other than the life of the person insuring e.g., 
details regarding B when A effects a policy on the life 
of B. 

(c) a statement showing the total amount paid as allowances 
to agents and canvassers. 

Actuarial Report and Abstract : 

Every provident society must once in every five years or at Mich 
shorter intervals as may be laid down by the rules of the society 
cause an investigation to be made into its financial condition 
including the valuation of its liabilities and assets bv an actuarv. 1 
The report of the actuary must contain an abstract \shich is to 
specify 2 — 

(a) the general principles adopted in the valuation, including 
the method by which the valuation age of lives was 
ascertained ; 

(b) the rate at each age of the mortality and any other 
factor assumed and the annuity values used in valuation; 

(c*) the reseive values held against polices effected ; 

(d) the late of interest assumed, and 

(e) the provision made for expenses. 

A certificate by a principal officer of the society, that rill 
materials necessary for proper valuation have been placed at ihc 
disposal of the actuary and that full and accurate particulars of 
every policy under which then is a liability, actual or contingent, 
have been furnished to the actuary foi the purpose of investigation, 
must be appended to the report of the actuary. 

If the actuary finds that the finm'ial condition -f die society 
is such that no surplus exisp f r >* dbPibutiop as bonus to the policy* 


1 Insurance Act, 1938, S. 81 (1). 

2 Ibid, S. 81 (2). 
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holders or as dividend to the shaie-holders he is to state in hi$ 
report whether in his opinion the society is insolvent and, if so, 
whether it shall be wound up or not, and the extent to which in 
his opinion existing contracts should be modified or existing rates 
of premium should be adjusted to make good the deficiency m 
the assets . 1 

Submission of Returns and Abstracts : 

The revenue account and balance sheet with the mditor’s 
lepoil thereon, report of the genet a 1 state of the society’s affairs, 
annual '■tatements, ictuanal abstiacls teferred to above must he 
furnished bv a society as returns lo the Superintendent of Insur¬ 
ance vuthi three months from the end of the period to which 
the) relate - 

Supply of Documents : 

Lvuy p ovident society must on demand delivei free ol cost 
to iny member of the society and to any non-member at a charge 
no i vcecding Re 1 i copy ol the rules of the society . 1 * Every 
pi evident socitt\ must send to my member oi policy-holder copies 
ot ihe revenue account, the auditoi s report, and report on the 
genual stite of the society’s affaus withm fourten days from the 
receipt of the application made in this behalf and on payment of a 
fee not exceeding Re 1/ provided the application is made within 
two yeais from the date on which the document oi documents were 
furnished to the Superintendent 4 

Actuarial Examination of Schemes : 

In the ase of a society established after the commencement of 
ihe \ct, every scheme of insurance which it proposes to put into 
upeution nust be examined by an actuary and the society cannot 
receive nnv premium or contribution in connection with the scheme 
until the actuary has certified that the scheme is sound and such 
ceitificate has been forwarded to the Superintendent of Insurance 

In the case of a society registered before the commencement 
of the Act, the requirement is the same as regards new schemes 


1 Insurance Act, 1938, S. 81 (3) 

J Ibid, S 82 ( 1 ) 

8 Ibid, S. 76 

4 Ibid, S 82 
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which it proposes to put into operation after the commencement 
of the Act. In regard to old schemes, the society must submit all 
schemes of insurance which the society has in operation at the 
commencement of the Act to examination by an actuary and send 
the report of the actuary thereon to the Superintendent of Insur- 
ance before the expiry of six months from the commencement of 
the Act, The report of the actuary must state in respect of each 
scheme whether it is actuarily sound, and where no actuarial 
report has been made within two years preceding the report, the 
report must also state whether the assets of the society are suffi¬ 
cient to meet its liabilities under the existing schemes, and if not, 
how in the opinion of the actuary the existing contracts should be 
modified. If any scheme is reported by the actuary to be 
actuarially unsound, the Superintendent of Insurance must give 
notice to the society prohibiting the operation of the scheme; and 
the society cannot receive any premium or effect any policy 
in connection with the scherm after the expiry of one month 
from the receipt of the notice. Where a scheme is thus 
discontinued, the society must set apart out of its assets the 
sum sufficient in the opinion of the actuary to meet the liabilities 
incurred under the scheme so discontinued when its assets are 
sufficient to meet all existing liabilities. But if its assets are not 
sufficient to meet all existing liabilities it must apply to the Court 
within three months from such discontinuance for a modification 
of its existing contracts or failing such modification for the winding 
up of the society . 1 

Separation of Accounts and Funds : 

Where a provident society effects policies of insurance in 
connection with more than one of the classes of contingency mciv 
tioned above, the receipts and payments in respect of each such 
class must be recorded in a separate account in the cash book which 
is to be kept accordingly . 2 

Investment and Loan : 

Every provident society must invest all surplus assets in 
Government securities on securities mentioned in s 20 of the 


1 Insurance Act, 1938, S. 84. 
*Ibjd,S. 83. 
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Indian Trusts Act until the total amount invested amounts to not 
less than fifty per cent of the total assets of the society and keep 
the same invested to the extent of such fifty per cent unless it 
already holds invested in such securities not less than fifty per cent 
of its total assets . 1 The funds or investments of a provident 
society except the deposit kept with the Reserve Bank must be 
kept in the name of the society. 

No provident society can advance any loan to any of its 
Loan directois or officers out of its assets except on the 

security oi a policy of insurance held in the society 
and to the extent of the surrender value of such policy or to any 
concern of which a direcloi or officer of the society is a director or 
partner 2 

Any director oi officer ot a society, which advances a loan in 
contravention of the above provision, who is knowingly a party to 
the above iontra\cntmn %\' 1 I be jointly and severally liable to the 
society foi the amount of the loan and such amount together with 
interest not exceeding 12 % per annum will be recoverable by 
execution on the ipplic.ition bv the Superintendent of Insurance 
to any competent t ourt is if a decree for such amount had been 
passed b\ that Court Such director or officer is also liable for 
othei penalties provided by the Act s 

Inspection of Books : 

The books of every provident society must at all reasonable* 
times bt open to inspection by the Superintendent of Insurance 
or any person appointed by him for the purpose or by any member 
or policy-holder of the society who has made an application for the 
purpose to the Superintendent ot Insurance 1 

Inquiry by the Superintendent of Insurance : 

The Superintendent of Insurance must at least once in two 
years and may, at any other time, if he thinks fit, visit personally 
oi depute a suitable person to visit the principal office of a provident 
souetv and inquire into the solvency of the society and the manner 


1 Ibid, S. 85 (3) 

2 Ibid, S. 85 (4). 

* Ibid, S. 85 (4) 

* Ibid, S. 86 
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in which the business of the society is conducted, or fttay, after 
ghring notice to the society and giving it an opportunity to be 
heard, direct such an enquiry to be made by an auditor or actuary 
appointed by him. 1 For the purpose of any such enquiry the 
superintendent or the auditor or actuary, as the case may, will be 
entitled to examine all books and documents of the society and 
may demand from the society or any officer of the society such 
explanations as he may require on any matter relating to the affairs 
of the society. 2 3 The results of any such enquiry are to be recorded 
in a report which is to be kept in the office of the Superintendent 
and a copy of the Report must be sent to the society concerned 
and be open to inspection by any member or policy-holder of the 
society. 8 

Managing Agents : 

A provident society, like an ordinary insurance company, can¬ 
not employ a managing agent and the prohibition is the same as 
in the case of ordinary insurance companies. 

Assignment and Nomination : 

The assignment and nomination of a policy in a provident 
society is subject to the same law as in the case of assignment of 
a life insurance policy. We have already studied it. The only 
difference in the case of a policy in a provident society is that in 
regard to nomination, no nomination is valid unless the nominee 
is the husband, or wife, or father, or mother, or child, or grand¬ 
child, or brother, or sister, or nephew, or niece of the holder of 
the policy. 4 

Reduction of Insurance Contracts : 

The Court may make an order reducing the amount of the 
insurance contracts of a provident society upon such terms and 
subject to ?uch conditions as the Court thinks just on the following 
grounds 5 :— 

(«) If where the society is insolvent or is likely to become 

1 Ibid, S. 87 (1), 

3 Ibid, S. 87 (2), 

3 Ibid, S. 87 (3), 

* Insurance Act, 1938, S. 97 (2). 

^ Ibid, S: 89. 
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so, the Superintendent applies to the Court recommend¬ 
ing that the contracts of the society should be reduced 
in such manner and on such conditions as he may 
indicate as an alternative to cancelling the registration 
of the society ; 

(b) If while a society is m liquidation the Court thinks fit. 

(c) If when a society has been proved to be insolvent the 
Court thin! s fit to do so in place ot making an ordu 
lor the winding up ot the society , or 

(i d) If the Comt is satisfied on an application made in ihis 
behalf by the society suppoitcd by the repoit of 
in actuary, ind after gi\ing the policy holders an oppor 
tunity to be heard thit it is desiuble to do so 

Winding up : 

In addition to the grounds on which 1 uimpany may be wound 
up bv Court undci the Indian Companies Vet, 1913, the Court 
may ordei the winding up of i societ) it its legislation is can¬ 
celled and in *uch i cise the Superintendent may himself order 
the winding up of the society 1 Hut 1 provident society cannot 
he wound up voluntaiils whether it is a company oi not except 
for the purpose of effecting an amalgamation or reconstruction of 
the societ) or on the ground that bv reason ot its liabilities it can¬ 
not continue its business 

Appointment of Liquidator : 

When a provident societ) is wound up either by Court or 
\oluntardv, the society must give notice ot the older or resolution 
luthonsmg the winding up to the Superintendent of Insurance 
within seven da>s from the date ot such order or resolution. In 
* voluntarv liquidation the Superintendent must appoint the 
hquidatoi and fix his remunerations Such a liquidator may be 
removed by the Superintendent if he fails to disehaigc his duties 
piopcrly . 2 

Power* of Liquidator: 

A liquidator appointed to wind up a society has the power’: — 


Mbid, S. 88. 

8 Insurance Act, 1938, S. 90. 
’Ibid, S. 91. 
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(a) to institute or defend any legal proceedings on behalf 
of the society by his name of office ; 

(£) to determine the contribution to be made by members 
of the society respectively to the assets of the society , 
the liquidator has the same power for settling the list 
of contributories and realising the amount of contribu 
tion, as of the official liquidator under the Indian 
Companies Act, 1913 

(c) to investigate all claims against the society and to decide 
questions of priority arising between claimants ; 

( d ) to determine by what persoi s and in what proportion 
the costs of the liquidation arc to be borne , 

(e) to give such dncel'ons in regard to the collection and 
distribution of the issets of the society as may appe ir ti 
Alim to be ncicssarv (or winding up the affairs of t 1 1 
society 

(/) to summon, arc! enforce the ittendance of witnesses and 
to compel the production of documents by the same 
means and as tir as may be in the same manner as 
provided in the ease oi civil courts , and 
(g) with the sinction of the Superintendent of Insurance t 
employ such establishment and to obtain such assistant 
from an actuary or an auditor as may be necessary joi 
the disthnige oi his duties 

Procedure at Liquidation : 

Collecting the property -The liquidator must take charge ft 
all property moveible or immoveable of the society and of all it* 
books and documents 1 It any proprietoi or officer of the societs 
fails to delivei to the liquidator a^v book or document when sr 
required by the liquidator, he will be pui ishable with imprison 
ment which may extend to six months or with fine which mi' 
extend to Rs 500/- or both and the Court may order the deliveiv 
of the assets or book or document to the liquidator 2 

Creditors’ Meeting : 

The liquidator must hold a meeting of creditors between 
twenty one and twentyeight days after his appointment and he 


1 Insurance Act, 1938, $* 92 (I). 
* Ibid* S. 92(2). 
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must send notice by post of such meeting within fifteen days of 
his appointment to every person who appears to him to be a credi¬ 
tor of the society specifying the date, hour and place of the meet¬ 
ing and also advertise notice of the meeting once in the local 
official Gazette and once at least in two newspapers circulating in 
the province in which the society s situated 1 

Committee of Inspection -At the mee+ing of the cieditors so 
convened the creditor aie to determine whethei they should apply 
for the appointment of any person as liquidator in the place 
of or jointly with the liquidatoi already appointed, or for the 
appointment of a committee of inspection If they decide on any 
one of the above courses open to them they must apply by a credi¬ 
tor chosen for the purpose to the Superintendent of Insurance 
within fourteen days aftu the date of the meeting conveying their 
decision and the Superintendent is to appoint theieupon a suitable 
I cison in place of or jointlv with the liquidator alieidy appointed 
r it so desired a committee of inspection * If a committee of 
inspection is appointed, it will, subject to any prescribed conditions, 
hive a generil powei of supervision over the lets of the liquidator 
md will have the iic»ht to inspect his account at iH reasonable 
hints * 

Ascertainment of Liabilities and Assets : 

The liquidatoi is to ascertain as soon as possible with such 
assistance from an actual\ is may be required, the amount of the 
society's liability to every person appearing by the society's books 
to be entitled to or interested in any policy issued by the society 
md is to give notice of the amount so found to eath such person 
m the prescribed mannei and each such peison on lccciving such 
lotice will be bound bv the value so ascertained 4 

The liquidator must also make a valuation of the assets of 
the society and an estimate of the costs of the winding up and settle 
i he list of contributoncs on the basis of these ~ 

Collection of Deposit and Distribution of Asset : 

The liquidator must also apply to the Superintendent of 


1 1bid, S 91 (3) 

J Insurance Act, 1938 S 92 
J Ibid, S 92. 
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Insurance for the return of the deposit who must order the return 
of the same on such application subject to such terms and condi¬ 
tions as he may think fit. 1 2 In administering and distributing the 
assets of the society the liquidator must have regatd to any direc¬ 
tions that may be given by the creditors or contributories at a 
general meeting or by the Superintendent of Insurance. 11 

The liquidator must keep book'* of account in which he must 
record the proceedings at all meetings attended by him, all amounts 
received or expended by him and any other matter that may be 
prescribed, and these book* may, with the sanction of the Superin¬ 
tendent, be inspected by any creditor or contributory. 3 

If the winding up continues for more than a year, the liquida¬ 
tor must summon a meeting of the creditors and contributories at 
the end of the first year and of each succeeding year, and must lay 
before them an account of his ads and dealings and of the conduct 
of the winding up ind such account together with any views 
expressed thereon by the meeting must be forwarded by the 
liquidator to the Superintendent of Insurance.* 

Subject to the provisions of the Act the liquidator should as 
far as practicable follow the procedure prescribed for the official 
liquidator under the Indian Companies Act, 191V 

Dissolution of Provident Society : 

As soon as lhe affairs of a provide t society are fully wound 
lip the liquidator must prepare an account of the winding up 
showing how the winding up has been conducted and the property 
of the society has been disposed of and must call a meeting of 
members, creditors, and contribulories for the purpose of laying 
before it the account and giving any explanation thereof. 0 Notice 
of the meeting has to be sent to each person individually and 
advertised in the local official Ga/ette and in at least two news¬ 
papers circulating in the province in which the society is situated. 7 

Within one week after the meeting the liquidator must send 


1 Ibid, S. 92 (8). 

2 Insurance Act, 1938 S. 92 (d). 

* Ibid, S. 92 (10). 
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to the Superintendent of Insurance a copy of the account and 
report to him the holding of the meeting and its date and forward 
to him a copy of the proceedings of the meeting 1 2 * 4 The Superin¬ 
tendent may return the account to the liquidator if it is incomplete 
ot unsatisfactory and may require the liquidator to carry out any 
further steps necessary to complete the winding up and the 
liquidator must comply with such requirement and submit a 
further report to the Superintendent within six months ** But if 
the Superintendent is satisfied thit the affairs of the society have 
been fully wound up he must register the account of the liquidator 
who has to forthwith make o\ei to the Superintendent such sums, 
if any, as might remain undisposed of On the expiry of three 
months from the rigistcung of the lciount the Superintendent 
must declare the society dissolved aid notify the dissolution in the 
locil official Ga/ette and the liquid itor will thereupon be discharg 
id from further responsibility * The sums, if any, made over by 
the liquidator, to the Supeuntendent prim to his discharge become 
the propcity of the Gos eminent if no order is obtained bv any 
cl um int from a competent court m respect of the disposal of such 
sums within a period of five years from the d iu on which such 
s inns were made ovei to tht Superintendent 1 

Mutual Insurance Companies and Co-operative Life 

Insurance Society : 

Definition : 

A mutual insurance company means an insurer, being a 
company incorporated undei the Indian Companies Act, 1913 
which has no share capital md of which by its constitution only 
ill policy holders are members r 

A co operative life insurance society means an msuier being 

* society registered under the co-operative societies Act, 1912, or 
under an ict of a Provinenl Legislature governing the registration 
of co-operative societies, which cai nes on the business of life insur¬ 
ance and which has no share cipital on which di\idend or bonus 

* piyahlc and of which b) its constitution only original members 


1 Insurance Act, 1938 S 93 (3) 

2 Ibid, S 93 (4) 

5 Ibid, S 93 (5) 

4 Ibid, S 93(6) 

* Insurance Act, 1938, S. 95 (!). 
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on whose application the society is registered and all policy-holders 
are members . 1 * * 4 

Other co-operative societies (/.**., societies not carrying on life 
insurance business) may be admitted as members of a a>operative 
life insurance society, without being eligible to any dividend, profit 
or bonus.- 

A provincial Government ma>, subject to any rules made by 
the Central Government, empower the Registrar of cooperative 
societies of the province to register co-operative societies for the 
insurance of cattle or crops or both under the provisions of the 
cooperative societies Act in force in the province. A provincial 
Government may also make rules not inconsistent with any rules 
made by the Central Government to govern such societies and it 
any provision in the Act is inconsistent with those rules, such 
provision wil not to that e\1ei t apply to such societies. 

Working Capital : 

The earlier provisions of the Act in respect of working capital 
do not apply to a mutual insurance company or to a co-operative 
insurance society.'* The requirement as to working capital for these 
are as follows. No mutual insurance company incorporated after 
26th January, 1^37 and no co-operative insurance society registered 
after that date can be registered under the Act, unless it has as 
working capital a sum of Rv 15,00()/-e\clusivt of deposit to 
be made before or at the time of applications for registration and 
of preliminary expenses, if any, incurred in the formation of the 
company or society.* 

Deposit : 

Every Mutual Insurance Company and every co-operative life 
Insurance society must, in respect of the life insurance business 
carried on by it in British Jndia, deposit and keep deposited with 
one of the offices in India of the Reserve Bank of India, for aud 
on behalf of the Central Government, a sum of Rs. 2,00,000/- in 
cash or in approved .securities estimated at the market value of the 


1 Ibid, S. 95 (1). 

3 Ibid, S. 95 (2). 

* Ibid, S. 95 (3). 

4 Ibid, S. 96. 

8 Insurance Act, 19^8 S. 97. 
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securities oh the day of deposit^ 1 life deposit may be made in 
instalments of which the first instilment ,must jbe.c&'Ifcs; 
to be made before or at the time of the application for registration 
?rid the subsequent instalments must be annual instalments iji&fe 
before the expiry of each subsequent year of an amount in cash dr 
in approved securities estimated at the market value of the securi¬ 
ties on the day of the payment of the instalment, equal to oner 
third of the gross premium income received in the previous year. 2 * 

Assignment and Transfer : 

The law relating to assignment is the same with regard to policies 
issued by these companies or societies as in the case of other policies 
excepting that an assignee or a transferee will not become a member 
of a mutual insurance company or a co-operative insurance society 
merely by reason of any such transfer or assignment/ 1 

Publication of Notices and Documents : 

Notwithstanding anything contained in the Indian Companies 
Act, 1913, a mutual Insurance company and a co-operative Life 
Insurance Society may, instead of sending the notices and the copies 
oi the balance sheet, revenue account, and other documents which 
they are required to send to the members under the Indian 
C ompanies Act, 1913, secs. 79 and 131, publish such notices or 
documents once in a newspaper published in the English language 
and in a newspaper published in one Indian language circulating 
m the place where the principal office of the company is situated 
and, in case any members of the company are domiciled in any 
other province, in a newspaper or newspapers published in the 
principal languages of that province and circulating therein. Blit 
this does not relieve a mutual insurance company from filing the 
balance sheet and profit and loss account with the Registrar of 
joint stock Companies of the province under s. 134 of the Indian 
Companies Act, 1913 or a cooperative life insurance society from 
filing such documents with the Registrar of co-operative societies 
of the province as he is required under the cooperative societies 
Act, 1912 or any other Provincial legislation. 4 


1 Ibid, S. 98 (1). 

2 Insurance Act, 1938, S. 98 (2). 

* Ibid, & 99. 

4 Insurance Act, 1938, S. 100. 
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Supply of Documents to Members : 

Every Mutual Insurance Company and every Co-operative Life 
Insurance Society must furnish a copy of the document or docu¬ 
ments filed with the Registrar of Joint Stock Companies or the 
Registrar of co-operative societies as the case may be to a member 
free of cost within fourteen days of the application made by the 
member in this behalf, provided the application is made by the 
member within two years from the date on which such document 
ot documents are filed . 1 
\ 

Penalties : 

Penalty for non-compliance with the provisions of the Act :— 

Any insurer who makes default in complying with or acts in 
contravention of any requirement of the Act and, where the 
insurer is a company, and director, managing agent, manager, or 
other officer of the company, or where the insurer is a firm, any 
partner of the firm who is knowingly a party to the default, is 
punishable with fine which may extend to Rs. 100() - and hi the 
case of a continuing default, with an additional fine which may 
extend to Rs. 500/- for every day during which the default 
continues. 2 % 

Any provident society which makes any default in complying 
with any requirement of the Act applicable to it and any director 
managing agent, manager, secretary, or othci officer of the 
society who is knowingly a party to the default is punishable with 
fine which may extend to Rs. 500/- oi in the case of a continuing 
default with fine which mav extend to Rs. 250 for every da\ 
during w'hich the default continues/' 1 

Penally for Non-compliance with the Requirements Regard¬ 
ing Capital and Deposit : 

But where the default is in respect of the requirements as 
to working capital and deposit, an insurer or any one acting on 
behalf of an insurer who transacts any class of insurance business 
in contravention of these requirements is punishable with fine 


Mbid, S. 101. 

3 Insurance Act, 1938, S. 102 (1). 
8 Ibid, S. 102 (2). 
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which may extend to Rs, 2000/-, and any one taking out a policy 
from an insurer or person who, to his knowledge, has contravened 
or continues to contravene these requirements is punishable with 
fine which may extend to Rs* 500/- 1 * 

Penalty for false statement in a document :—Any peftoo 
wilfully arid knowingly making a false statement in respect of any 
material particular in any return, report, certificate, balance-sheet 
or other document required to be furnished under the Act, is 
punishable with imprisonment for a term which may extend to 
three years or with fine which may extend to Rs. 1000/- of with 
both. 2 

Penalty for Wrongful Withdrawal or Withholding of 

Property : 

Any director, managing agent, manager or other officer of an 
insurer who wrongfully obtains possession of any property of the 
insurer or having any such property in his possession wrongfully 
withholds it or wilfully applies it for purposes not authorised by 
the Act is, on the complaint of the insurer or any member or 
policy-holder, punishable with- fine not exceeding Rs. 1000/- and 
may be ordered by the Court to deliver up within a time the 
property set wrongfully obtained or withheld or misapplied and 
in default to suffer imprisonment for a term not exceeding two 
years. 2 In the case of liquidation of a provident society every 
officer, manager, proprietor or director of the society who with¬ 
holds any property or books or assets from the liquidator when so 
required by the liquidator, will be punishable with imprisonment 
which may extend to six months, or with fine which may extend 
to Rs, 500/- or both and the court may order the delivery of the 
assets, or book or property to the liquidator. 4 

Penalty for Wrongfully Diminishing Life Insurance Fund i 

Where an Insurance Company is in liquidation and the court 
h satisfied, on the application of the insurer or any member of 
the insurance company or any policy holder or the liquidator of 
the company, that by reason of any contravention of the provisions 

Mhid, 103(1), (2). 

* fasurance Act, 1938 & 104, 

5 Ibid, & 105. 

4 IbW f 9* 91 (2)* 

4i. 
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d$ the Act the amount of the life insurance fund has been dimi- 
nished, every person who was at the time of the contravention a 
director, manager, liquidator or an officer of the company will be 
deemed guilty of misfeasance unless he proves that the contraven¬ 
tion occurred without his consent or connivance and was not 
facilitated by any neglect or omission on his part. Any person 
guilty bf such misfeasance may be proceeded against by the Court 
under secs, 235 and 237 of the Indian Companies Act and the Court 
hks'also the power to assess the sum by which the amount of the 
fife insurance fund has been diminished by reason of the mis¬ 
feasance and to order any person guilty thereof to contribute to 
that fund the whole or any part of that sum by way of compensa¬ 
tion. 1 

Sanction of the Advocate-General :—No proceeding against 
an insurer, or any director, manager or other officer of an insurer 
under this Act can be instituted by any person except the Superin¬ 
tendent of Insurance without the sanction of the Advocate General 
of the province in which the principal place of business of the 
insurer is situate. 

Relief by Court :—-Where any person is liable in respect of 
negligence, default, breach of duty or breach of trust in relation 
to an insurer, the Court may relieve him of his liability on such 
terms as it thinks fit if it appears to" the Court that he has acted 
honestly and reasonably and that having regard to all the circums¬ 
tances of the case he ought fairly to be excused of his liability. 2 

Cognizance of offences :—Only a Presidency Magistrate or a 
Magistrate of the first class can try any offence under the Act. 3 


* Insurance Act, 1938, S. 106. 

»ifew, & m V 



CHAPTER IX. 

MORTGAGE. 

A mortgage is a transfer of an interest in specific immovable 
property for the purpose of securing payment of money advanced 
or to be advanced by way of loan, an existing or future debt, or 
the performance of an enagagement which may give rise to a pecu¬ 
niary liability Thus, a mortgage may be (1) to secure a debt, 
or (2) to secuie the performance gf an engagement (S 58 of 
the Transfer of Propttty Act) 

Classes of Mortgage : 

Mortgages are of six kinds — 

(1) Simple mortgige, (2) Mortgage by conditional sale^ 
(3) Usufiuctuary mortgage, (4) English Mortgage, (5) Mortgage 
by deposit of title deeds, and (6) Anomalous mortgage 

(1) Simple mortgage : 

In a simple mortgage the mortgagor binds himself peisomdly 
to pay the moi tgage money, md igrccs, expressly or impliedly, 
that m the event of his failing to pay according to his contract, the 
mortgagee shill have a right to cause the mortgaged property to 
he sold and the proceeds of the sale to be applied in payment of 
the mortgage money. In this kind of mortgage the mortgagor, 
however, remains in possession of the mortgaged property 

(2) Mortgage by conditional sale : 

In this type of mortgage the mortgagor ostensibly sells the 
mortgaged property to the mortgagee on condition— 

(/) that on default of payment of the mortgage-money oq 
a certain date the sale shall become absolute , or 
(it) that on such payment being made the sale shall become 
void, or 

(m) that on such payment being made the mortgagee shall 
re-transfer the mortgaged property to the mortgagor. 

(3) Uaufructuary mortgage : 

In this kind of mortgage the mortgagor delivers Of agrees to 
deliver the possession of the mortgaged property to the mortgagee, 
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and authorises him to collect the rents and profits accruing there* 
from, and appropriate such rents and profits towards the payment 
of the principal money and interest owing on the mortgage debt. 

( 4 ) English mortgage : 

Where the mortgagor binds himself to repay the mortgage 
money on a certain date, and transfers the mortgaged property 
absolutely to the mortgagee, but on condition that the mortgagee 
will re-transfer it to the mortgagor upon payment of the mortgage- 
money as agreed, the transaction is called an English mortgage. 

An English mortgage is %ery similar to a mortgage by con¬ 
ditional sale. But there are fundamental differences between the 
two which may be stated as follows : — 

{a) In English mortgage the mortgagor binds himself to 
repay the loan on a certain day. But such an under¬ 
taking is not necessary in a mortgage by conditional 
sale. 

(b) In English mortgage there is an absolute sale of the 
property at the outset and the ownership of the mort¬ 
gagee is complete, only to be divested in case the 
mortgagor pays on the appointed date. But in a 
mortgage by conditional sale, the sale is complete only 
on default of the mortgagor to pay on the appointed 
date, and the ownership of the mortgagee is qualified, 
which may become absolute il the mortgagor defaults. 

(5) Equitable mortgage or mortgage by deposit of title 

deeds : 

Where a borrower borrows money by depositing title deeds 
of immovable property by way of security, the transaction is called 
an equitable mortgage or mortgage by deposit of title deeds. In 
an equitable mortgage the following conditions must be 
satisfied :— 

(a) there must be delivery of title deeds to the creditor; 

(b) there must be an intention to make the title deeds 
security for the loan ; 

(c) the mortgage mast be created in the towns of Calcutta, 
Bombay, Madras, Karachi, Rangoon and a few other 
towns. 
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(6) Anomalous mortgage : 

Any mortgage which does not belong to any of the above 
classes is called an anomalous mortgage. The customary mort¬ 
gages of India belong to this class. 

Rights of the mortgagor : 

A mortgagor has the following rights in respect of the mort¬ 
gaged property : 

1. He can, at any time after the mortgage debt has become 
due, get back the mortgaged property, provided he has paid or 
offered to pay the mortgagee the full amount of the mortgage debt. 
On such payment or offer of payment the mortgagee, if he is in 
possession must deliver the possession of the property to the mort¬ 
gagor, and, if he has any documents of the mortgagor, he must 
return the same. This right of the mortgagor to get back his 
property is known as the equity of redemption. This right can 
never be destroyed even if the mortgagor contracts to give away 
this right. 

2. Where the mortgagor has deposited his title deeds to the 
mortgagee he can inspect and make copies of the deeds at his own 
expense. 

3. Where the mortgagee effects improvements on the mort¬ 
gaged property while the property is in his possession the mortgagor 
is always entitled to the improvements. But the mortgagee can 
charge the cost of such improvement on the mortgagor, provided 
the improvement was necessary for preserving the property and 
preventing waste. 

4. Where the mortgagee in possession of the mortgaged 

property renews the lease of the property, the mortgagor, on 

redemption of the property, becomes entitled to the renewed lease. 

5. Where the mortgagee in possession of the mortgaged 

property makes additions to the property, the mortgagor, on 

redemption, becomes entitled to such accretion. 

Right* of the Mortgagee : 

The mortgagee has the following rights :— 

(1) He can obtain a decree for foreclosure against the 
mortgagor by wjiich the mortgagor is deprived of hit right of 
redemption and the mortgagee becomes the absolute owner erf the 

. 
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property. Foreclosure is granted only in case of mortgage by 
conditional sale where the mortgagor fails or neglects to pay the 
debt long after it becomes due. 

(2) He can sell the property if the principal money with 
interest is not paid by the mortgagor after it has become due and 
he can realise his dues from the proceeds of the sale. In case of 
usufructuary mortgage and mortgage by conditional sale this right 
of sale cannot be exercised. 

(3) He can sue for the mortgage money where— 

(i a ) the mortgagor has bound himself personally to pay the 
money, as in a simple mortgage ; 

(b) the mortgaged property has become insufficient to pay 
for the debt without the fault of either the mortgagor 
or the mortgagee ; 

(r) the security, whether property or title deeds, has been 
partially or totally lost due to the mortgagor’s fault ; 

(d) the mortgagee is entitled to possession of # the mortgaged 
property, as in mortgage by conditional sale nr English 
mortgage, and the mortgagor is not giving him 
undisturbed possession. 

Hypothecation : 

The jnortgage of movable properly is called hypothecation 
Neither the Contract Act nor the Transfer of Properly Act deals 
with the problem of hypothecation, but it is well settled now that 
the mortgage of movable property, although unaccompanied hy 
delivery of possession, is called hypothecation. (Deans v* Richard¬ 
son, 1871, 3 N. W. P. 54). It is also well settled that the 
hypothecatee can enforce his claim even against a bonafide 
transferee for value without notice of the hypothecatee’s claim. 
Thus m Shyam Sundar v<. Clietia 1871, 3 W. R. 71, the hypothecates 
was allowed to enforce his security against a purchaser from the 
mortgagor or the hypothecator who had purchased the hypothe¬ 
cated goods for a value and without notice of the hypothecates 
claim. It is submitted that this state of law in India is certainly 
very unsatisfactory. In the case of the mortgage of immovable 
property which can be created by registration only, any person 
dealing with the mortgaged property has automatically notice of 
the mortgage from the fact of registration, buj. in the case of 
Ktibrtgage of movable propehy, a third party can hardly know 
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himself of the mortgage since registration is not necessary. It is 
submitted that the law regarding hypothecation should be 
thoroughly overhauled in order to protect bonafide purchasers 
from fraudulent persons who deal with their property after having 
mortgaged the same without informing the purchaser of the 
same. 

Lien : 

Lien in its primary sense has been defined in Halsbury’s Laws 
of England, as a right in one man to leiain that which is in his 
possession belonging to another, until certain demands of the 
person in possession are satisfied. In this primary sense it is given 
by law and not by contract, for contract restiicts a person’s right 
to the stipulations in the contract Such a lien is incidental to 
possession, but in exceptional cases such as in the case of liens 
toi seamen’s wages and Bottomiy a hen may arise even without 
possession and miv be enforced even against bonafide purchasers 
of the ship 

Lien is of two kinds nz posscssoiy and equitable 

Possessory lien : 

Possessory lien is lgain of two kinds, viz (<*) General lien 
and (b) Paiticular lien A general lien entitles a person in 
possession of goods to ictJin them until all claims or accounts of 
the persons in possession against the ownei of the goods are 
satisfied % Such genetal lien has been established m the case of 
solicitors, bankcis, fidlors, stockbrokers, warehouse-keepers and 
insurance brokers 

A particular lien, on the other hand, is a light to retain goods, 
until all charges incuiicd in lespect of those goods only, have been 
paid If the owner of the goods pays such charges, the goods 
cannot be retained until payment of the geneial balance due to 
the person having the particular lien. Thus a common earner is 
under a legal obligation to carry goods and by way of compensa¬ 
tion for such obligation, is entitled to retain the goods until the 
charge for carnage is paid It has also been seen before that unpaid 
sellers have hens under particular circumstances. 

Equitable lien: 

An equitable lien is an equitable right* conferred bf law U0p* 
one 9am to a charge upon the real or personal property Mother 
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until certain specific claims have been satisfied. Thus a vendor 
of land has an equitable lien on the land sold for the whole or 
p$rt of the purchase money until actual payment. 

Termination of lion : 

A lien is terminated under the following circumstances 

(a) Payment by the debtor of the amount due to the holder 
of the lien 

(£) The abandonment of the claim for a number of vears, 
or claiming to retain the goods on grounds different 
from those on which the creditor rests his claim for 
hen making no mention of the lien, or claiming the 
lien for a particular debt where the lien is for a general 
balance 

(r) Acceptance of set untv hv the creditor toi the debt 
showing an intention to w uve the lien 

( d ) Delivery of the goods to the owner or his agent Once 
delivery is given to the owner, the lien cannot he 
revived, but if the owner takes possession by fnud the 
lien rewves if possession is recovered 


Pledge : 

This subject has alteady been dealt with under the Liw ol 
Contract 

Distinction between the different types of security mentioned 
abovei 

A mortgage differs from a hypothecation m that moitgage 
refers to immovable property whereas hypothecation refers to 
movable property A mortgagees right to sue is governed by 
the Transfer of Property Act and Order 34 of the Civil Procedure 
Code. But a hypothecatee’s right to sue is not governed by any 
specific statute His remedy is by way of a suit foi sale of the 
property hypothecated and for declaration of charge in his favour. 
It has also been observed that hypothecation can be created without 
registration, whereas a mortgage cannot be created without registra¬ 
tion. 4 

aA pMfett comes Rarest to hypothecation. Hut even then 
iwiifrimna tvff&lo pledge, ibcfe^tet be 
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an actual or constructive delivery of possession of the goods 
pledged to the pledgee or pawnee, but in hypothecation the goods 
need not be delivered to the hypothecate. A hypothecatee cannot 
sell the hypothecated goods without a decree of the court. But a 
pledgee can himself sell the goods pledged without a decree of the 
court, after giving a reasonable notice to the pawnor 

All the aforementioned secunlies differ from a lien in that 
the former arc the creation of agreement between the parties 
whereas a lien is the creation of law under certain cirtumstances 
irrespective of the agreement of the parties A hen is also only 
i defensive right and cannot be enforced by a suit or by sale of 
the properties over which the lien is claimed The only right that 
the holder of a hen enjovs is to retain the goods until his dues are 
satisfied 



CHAPTER X 

LAW RELATING TO CARRIAGE OF GOODS 


Introduction : 

Goods are carried by land, sea and air. There are rules of 
law which regulate such carriage of goods. They fix the liability, 
duty and rights of the consignor and the carrier. The inland 
transportation of goods is done by common carriers, private 
carriers, gratuitous carriers and the Railways. Prior to the passing 
of the Indian carriers Act (III of 1865) and the Indian Railways 
Act (IX of 1890) the law relating to carriers in India was governed 
by the English common law relating to carriers 1 . The Indian 
Carriers Act (III of 1S65) was pjssed with a view to limit the 
liability of common carriers imposed on them by the English 
common law and also to declare their liability for the negligent? 
or criminal acts of themselves, their servants or agents 2 . The 
Indian carriers Act is largely based on the English Carriers Act, 
1830. It applies to common carriers transporting goods for hii< 
from place to place by land or inland navigation. Thus private 
carriers and carrieis by sea are not affected by the Act. Even jn 
the case of common earners by land or inland navigation the Ad 
does not displace the English common law altogether except in 
so far it limits the liability of such carriers in certain cases and 
precludes them from contracting out of their common law liabihtv 
in the case of negligence and criminal acts of themselves or then 
agents. Thus the English common law so far as it is not modified 
by the Carriers Act, 1865 still regulates the duties and liabilities 
of such carriers in India 2 . The carriers Act, 1865 is now amended 
by two further Acts namely Act X of 1899 and Act XIII of 1921 
Private carriers and gratuitous carriers were liable as under ihc 
English common law and their position must be the same m 
India 4 , their duties and liabilities being governed by the Indian 


1 Chagemal vs. The Port Commissioner o£ Calcutta, 18 Cal, 42 / . 
Math ora Kant Shaw vs. India General Steam Navigation Co., 10 Cal 
(181) F.B.; E. I. Ry. Co. vs. Jordan, 4 B.L.R.O.C. 97. 

* Preamble to the Indian Carriers Act, 1865. 

8 Mothoora Kant Shaw vs. India General Steam Navigation Co., sup* 1 
K Vr J.). 

vs. Bernard, 1 Sm, LG. 175. 
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contract Act 1 , The duties and liabilities o£ railways were the same 
as those of common earners under the English Law before the 
passing of the Railways Act (IX of 1890) 2 . But the Railways 
Act, 1890, has now limited their liabilities to those of a bailee,® 
The law relating to carriage of goods by sea in India continued 
to be governed by the English common law, unaffected by the 
carriers Act or the Railways Act, until the passing of the Carnage 
of Goods by Sea Act (XXVI of 1925) which now regulates the 
carnage of goods shipped from Indian polls under bills of lading. 
But even now carriage of goods bv sea undci a charter party or 
m respect of cases nut covered bv the Carnage of Goods by Sea 
Act, 1925, t.e, the rights and duties of the master, or the law 
relating to bottomry and respondentia or the question of salvage, 
would be governed b) the common law ot England 1 


Kinds of Carriers : 

The term ‘carrier’ is of very wide denotation and covers any 
one who cariics goods or passengers whether fen reward or not 
and is wide enough to include a tailway owned and controlled by 
Government which likes upon itself the duty of cairying goods 
trom one place to another' Cairiers aie broadly divided into 
(tf) carrieis of goods and (b) carriers of pisscngcrs. Carrieis ot 
goods arc again subdivided into ( t ) common or public carriers, 
(//) private carrieis and (?«) giatuitous oi voluntary earners 6 . 

Common Carriers : 

A common camci has been defined by the Indian Carriers 
Act, 1865 7 , as a person including anv association or body of persons 
whether incorporated oi not, other than the Government engaged 
in the business of transporting for hue property from place to place, 
by land or inland navigation, for all persons indiscriminately. Wc 
may set out the essential features of a common earner as fellows:— 
(a) It may be a person, or a partnership or a joint family 


1 See the Law of Contract, supra; S 151, 152 & 161 of the Indian 
Contract Act. 

2 E I Ry. Co v* Jordan, supra. 

3 S 72 _ 


Mrrawady Flotilla Co vs. Bhagwandas, LR 18 IA 121. 

6 Secretary of State v< Golab Rai Paliram, LR (1937) 2 Cal.«W (620),^ 
f Han Rao*s Indian Railways Act, P, mi 

7 Section 2, 
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business or a company. If it is a partnership firm all 
the partners will be jointly and severally subject to the 
liabilities of a common carrier. If it is a joint family 
business, all the members, adult and minor, will incur 
the liabilities of common carrier. 

( [b ) It must transport goods or propei ty and not persons. 

(c) It must transport goods as a business and not merely as 
casual occupations 

( d ) It must transport goods for hire and not gratuitously. 

(c) It must carry goods mdisuintimately tor all ie, for any¬ 
one who wants to employ it It cannot choose to serve 
some people and refuse to serve others. A caruei who 
reserves the right of accepting or rejecting goods can¬ 
not be considered a common carrier 1 

(/) It must tun 1 port by land and inland navigation Thus 
a carnei by sea is not to be regarded as a common 
carrier- 

(g) It must not be the Government* 

It is clear, therefore, that many carriers who would be regarded 
as common carriers under the English law aie not to be consideitd 
as such under the Indian carriers Act, eg carriers by sea or carriers 
of passengers 

Duties of a Common Carrier : 

The duties of a common carrier may be set out as follows - 

(1) A common carrier must carry the goods of all persons 
offering to pay a reasonable charge for carnage 4 Un¬ 
less, of course, the goods are not ot the description which 
he professes or is accustomed to carry 5 or are of such 
nature as would expose him to exceptional danger* 1 , or 
there is no accommodation for the goods 7 , 01 tht 


*Coggs vs Barnard, i SmLC 12th Ed 191 

2 Mackilhcan vs The Compagrue Des Messagenes Mantimes De France, 
6 Cal 227 

11 Alamgir Footwear and Co vs. Secretary of State, (1933) AH 466 
4 Wy!de vs. Pickford, (1841) 8 M. fit W. 443. 

* Great Western Railway vs Sutton, (1868) LR 4 HL 226, Oxlade 
vs. N. E. Ry. Co, (1860) 15 C.RN.S. 680 

'Edwards m. Sherrat, (1«1) 1 East 604 ; G N Ry. Co. w L E P 

, Co* (mt) 2 * * 

TpM* Rogers, (1863) 2 Show, 327. * 
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goods are brought too late or too long a tune before 
the journey is to begin. 1 If he refuses to carry the goods 
without justification (/.?., except on the grounds 
mentioned above) he may be sued by the consignor erf 
the goods It was observed m G W Ry Co v Sutton 2 3 , 
by Blackburn J., “The obligation which the common 
law imposed upon him was to accept and carry all goods 
delivered to him for carriage according to his profession 
(unless he had some reasonable excuse for doing so) 
on being paid a reasonable compens ition for so doing ; 
and if the carrier refused to accept such goods, an action 
lay against him for so refusing , and if the customer, 
in order to induce the carrier to perform his duty, paid, 
under protest, a largei sum than was reasonable, he 
might recover back the surplus beyond what the earner 
was entitled to receive, in an action for money had and 
received as being money extorted from him ” 

(2) A common carrier must deliver the goods at the time 
agreed upon, or, where no time is stipulated within a 
reasonable time having regard to the circumstances ot 
the cise 1 

(3) A common cairici is bound to cariy goods by the 
orch urv unite which he professes to be his route 4 * * . But 
this need not be the shortest route' He is, however, 
entitled to deviate horn the oidinaiy loute if that be 
necessary ioi the safe carriage of the goods and in that 
ease the delay and deviation would be excused 0 

(4) A common carrier must deliver the goods to the 
consignee and to provide a place foi their delivery. 
He will be liable for any loss arising from his neglect 
to do so 7 But in the absence of agreement he is not 
bound to deliver the goods at the house of the consignee 


1 Pickforcl v< Grand Jiindion Ry, (1844) 12 M * W 166 

-’(1869) LR 4 HL 226, 237 

3 Taylor vs Great Northern Railway, (1855) I R 1 CP 385 L & 
yLJX m Neilson (1922) 2 AC 263 ; Dnnn rc Buck nail Bros, 

(1902) 2 KB 614 

4 Fostei vs G W Ry, (1904) 2 K-B. 306 

vs London and North Western Railway, (1863) 4 A St S. 

, Jaylor vs. G. N Ry Ca, (1866) LR1CP at p. 388 

7 Rooth vs. N. E. Ry. Co* UL 2 Ex 195, J79 ' * 
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and his liability ceases when he has brought the goods 
to the station of destination, and given to the consignee 
notice of arrival and allowed the consignee a reasonable 
time m which to lemove the goods 1 

Rights of a Common Carrier : 

The following are the rights of a common carrier :— 

(1) He is not bound to carry goods unless the sender is ready 
and willing to pay his reasonable charge or there is 
accommodation lor the goods or the goods are of the 
description which he is accustomed to cany or the goods 
are not likely to subject him to exceptional danger 

(2) He is not bound to treat all customers equally and may 
at his option allow special concessions to some only 
He is not, however, allowed to charge an unreasonable 
payment trom any customer". ‘ The reasonableness of 
the charge must be measured by lefercnce to the semu 
rendered and the benefit receivedand this has to be 
detcimined without reference to the prosperity or mis 
fortune of the parties to the contract' 1 But the lact 
that he charged other customers less may be evidence 
that a particular charge is unreasonable 6 

(3) He has a particular lien on the goods he carries m 
respect of his charges and he can retain the goods until 
his charges are paid 7 

Liability of a Common Carrier : 

The liabilities of a common carrier in India are the same is 
under the English common law subject to the modifications mtio 
duced by the earners Act, 1865. Under the English common law 
a common carrier stands in the position of an insurer for the safe 
delivery of the goods intrusted to him for carriage and he is bound 


1 Mitchell vs. L Sc S Ry Co., (1895) L.R. 10 Q.B 256 

2 Ser supra 

* G. W. Ry Co. vs. Sutton, (1869) LJL 4 Hi, 226 at 237. 

4 Canada Southern Ry. Co. vs. International Bridge Co, 8 A.C 723 
at 731, 732. 

*Pr. Collins I, in Rkkett Smith a Co, vs. Midland Ry. Co.. (1896) 

LQ.B. 268 at 265* 

•It Blackburn J. in G. W Ry. Co. vs. Sutton, supra 
?Sfefaner vs. Upshaw, (1802) 2 Ld. R**m. 752. 
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to indemnify the owner of the goods, whether the consignor or 
the consignee, for loss of or damage caused to the goods while 
in his custody irrespective of any question as to how such kiss or 
damage was caused or whether he took all such reasonable care 
as a man of ordinary prudence would, under similar circums¬ 
tances, take of his own goods As the Pnvy Council observed lit 
Irrawadv Flotilla Co t Bhagwandis 1 2 ‘ In England the liability 
oi a common carrier for sate delivery ot goods intrusted to his 
care has been always treated as independent of the contract to 
cirry and was founded on common law and custom under which 
he is regarded as an insurer of the goods intrusted to his care* 
This has been held to be the law in India as well by a full Bench 
ot the Calcutta High Court in Mathra Kant Shaw v Indian 
Cieneral Sttam Navigation Co, - which was later on approved by 
the Privy Council in the case noted above* It was further 
observed by the Full Bench in the lbovc mentioned Calcutta case 
that the provisions in the Indian Contract Act relating to the 
liabilities of bailee 1 , had made no difference in the law on the 
subject. 

Apart from the liabilities ot an insurer, a common carrier 
may incui liability to the owner of the goods for any damage or 
loss which the latter may suffer in consequence of any breach of 
luty by the carrier even though the goods may have arrived safely 
e g jf tht owner suffers damage independently of any detenora* 
lion of the goods themselves owing to the delay m delivering 
the goods' Thus where the plaintiff consigned certain books 
b\ railway for selection by a committee as text books for schools 
md the books did not ieaeh the destination until long after such 
selection was made due to an extraordinary delay in transit so 
that the books became completely valueless tor the plaintiff, it was 
held that the plaintiff was entitled to the price ot the consignment 
by way of damages®. 

The liability of a common carrier is, however, subject to certain 


1 18 LA. 121. 

2 10 CM 166. 

8 Irrawady Flotilla Co. vs. Bhagwandas, supra 
«&. 151 & 152. 

8 B. N. Ry. Co. Ac E. L Ry. Co. vs. Sheikh Dillu & Ors, AIJR. (1925) 
Nag. 350. 

t Secretary of State vs. School Book and Apparatus Depot, AJ.R 
0933) Oudh/m 
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exceptions and modifications, some of which are recogrtised by the 
Gommon law and some of which are statutory ix., imposed by the 
Carriers Act of 1865. We may note these exceptions below. 

Exceptions under the Common Law : 

The common law recognises certain exceptions which have 
the effect of either relieving the liability of the common carrier 
altogether in certain cases or of reducing such liability from that 
of an insurer to that of an ordinary bailee. These exceptions are 
as follows :— 

• (|) A common carrier is relieved of liability altogether in 

case of loss of or damage to the goods intrusted to its 
care if such loss or damage is caused by (a) an act ol 
God e.g., a tempest, or ( b ) an act of the king’s enemies 
e.g., seizure, or destruction of the goods by enemies, or 
(r) the inherent vice or defect in the goods themselves 
e.g., bad packing or deterioration by evaporation or 
breakage 1 . The position is correctly summarised by 
Lord Duredin in London and North Western Ry Co. 
v. Richard Hudson and Sons Ltd., 2 in the following 
words—“ That a common carrier is an insurer of goods 
entrusted to him for carriage and can only excuse him¬ 
self on the ground of an act of God, or of inherent vice 
(in which expression 1 include had packing) of the goods 
themselves is axiomatic.” 

(2) A common carrier ceases to have the liability of an 
insurer after the goods arrive at their destination and 
he gives notice to the consignee of their arrival. If the 
consignee fails to take delivery of the goods or any part 
of them aftei such notice within a reasonable time, the 
carrier continues to have the liability of an ordinary 
bailee only m respect of the goods lying in his custody 
and will not be liable for any loss or damage unless 
the same is caused by his own negligence.* 1 The carriei 


1 Hudson vs. Baxendale, (1857) 27 L.J. Ex. 93; Nugent vs. Smith 
(1876) C.P.D. 423 ; Gould vs. S. E. & C. Ry., (1920) 2 K.B. 186; Greal 
Northern Ry, vs. L. E. P. Transport and Depository, (1922) 1 K.B. 742. 

2 (1920) A,C 324 at p. 333. 

•Mitchell vs, Lancashire and Yorkshire Ry. Co-, L.JL 10 Q.B.D. 256, 
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may also expressly agree to store the goods on their 
arrival at the destination in which case also the liability 
of the earner will be that of an ordinary bailee only. 1 

(3) A common carrier may, by entering into special agree* 
ments with the consignor, exempt himself from liability 
for all loss and damage including those occasioned by 
his own negligence, or limit his liability to a particular 
kind or particular kinds of loss and damage. It is doubtful 
if a common carrier can, by a special agreement, relieve 
himself of liability for any loss caused by his own crimi* 
nal act or that of his agents ; for such an agreement 
would be void as against public policy or illegal. But 
the mere insertion of a general clause which exempts a 
carrier from liability for any loss of or damage to the 
goods entrusted to him will not exempt a carrier from 
liability for any loss or damage occasioned by his own 
negligence or that of his servants or agents unless 
such exemption is expressly provided for in plain, ex¬ 
press and unambiguous terms by inserting in the special 
agreement something equivalent to what is known as 
the negligence clause" In England a special agreement 
limiting the liability of a carrier was provided for by 
earners most frequently by inserting in newspapers, or 
distributing m hand-bills or, putting up in their offices 
a notice that they would not be liable for any property 
beyond a certain value, unless a special premium was 
paid for the insurance ol the goods at the time ol 
dehveiy if this notice was brought to the knowledge 
of the eonsignoi at the time the goods were delivered 
to the cairier, the eonsent of the consignor to the terms 
of the notice was implied and the carrier became entitled 
to the protection stipulated in the notice* In order to 
avoid the strict common law liability of an insurer 
carriers were continually devising new types of agree¬ 
ments whereby they sought to reduce the liability of a 
earner almost to nothing to the prejudice of the public. 


1 Van Sail vs. S, E Ry. Co., (1862) 31 L.JCP 241 
«Price & Co* jw Union Lighterage Co, (1904) 1 K.B 412. 
M *? hew vs ' (1825) 3 L.J, (OS.) KB 108; Nkhohsn 

Wiliam. (1804) 5 East 507. 

26 
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The carriers Act of 1865 was, therefore, designed to relieve 
the strict liability of carriers as well as to restrict their 
powers to make one-sided special contracts. 1 2 * 4 

Exceptions under the Carriers Act : 

The carriers Act of 1865 affects the common law liability of a 
carrier as follows. For the purpose of definiing the liabilities of 
a common carrier it divides articles which may be consigned into 
two categories, namely (1) the Scheduled articles and (2) the non- 
rcheduled articles. The scheduled articles are those enumerated 
m the schedule to the Act and which are unusually valuable or 
unusually perishable,~ gold, silver, jewellery, silk, paintings, 

engravings, title deeds, currency notes or coins, bills, hundis and 
etc. The non-scheduled articles arc those which are not included 
in the schedule to the Act and which are of an ordinary kind e.g., 
wheat and rice and not unusually valuable or perishable: 1 

(1) As regards the scheduled articles the carriers Act, 1865 
prescribes the liability of a common carrier as follows 

(a) A common carrier is not liable for any loss of nt 
damage to a scheduled article exceeding Rs. 100/- 
in value excepting when it is caused by a criminal 
act of the carrier, his servants, or agents, unless the 
value and description of the article is declared by 
the consignor or his duly authorised agent at the 
time when the goods are delivered to the carrier 
whether such loss or damage is caused by the 
negligence of the carrier or not. 1 In Narang Rai 
Agarwalla v. River Steam Navigation Co., Ltd:’ 
the plaintiff sued the River Steam Navigation Co., 
Ltd,, for the loss of a few bundles of Endi silk 
(which is a scheduled articld), delivered to it at 
Gauhati for transmission to Calcutta via E. B. Ry, 
The amount of loss exceeded Rs. 100/- in value. It 
was held that the River Steam Navigation Co., was 


1 Vide Sir Henry Maine’s speech before the India Council in introduc 
ing the Carriers Bill in the Gazette of India, suppft., 2-12*1864. 

2 Vide Sir Henry Maine's Speech, Ibid. 

8 Vide Sir Henry Maine’s Speech, Ibid 

4 Carriers Act, 1865* Ss. 3 & 8. 

m C.W.H. 1071. 
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riot liable for the loss as the plaintiff failed to declare 
the value and description of the goods at the time 
of delivery. 

( b ) A common carrier is allowed to charge an addi¬ 
tional rate for undertaking the increased risk of 
carrying a scheduled article provided a scale of 
charges containing the additional rate is publicly 
exhibited in his place of business in English as well 
as the vernacular language of the place 1 . 

(c) A common carrier is liable for any loss of or 
damage to a scheduled article entrusted to him $r 
carriage and is hound to leturn any sum which 
might have been paid as the charge for carriage, 
where the consignor or his agent has properly 
declared the value and description of the article and 
lias paid or agieed to pay the increased rate, if any, 
and the carrier cannot limit his liability in this res¬ 
pect by any special agreement 2 . 

(2) As legards non-schedulcd articles, a common carrier 
may limit his liability for the loss of or damage to 
goods, entrusted to his care, by special contracts signed 
by the owner or his duly authorised agent excepting 
when such loss or damage is caused by the negligence 
or criminal act of the carrier or any of his agents or 
servants 3 . As Sir Lawrance Jenkins observed in British 
and Foreign Marine Insurance Co., Ltd.v. India General 
Navigation a ltd Railway Co., Ltd., 4 “ the liability of a 
common carrier for the loss of goods, not being of the 
description contained in the Schedule, may be limited 
by special contract signed by the owner, save when such 
loss shall have arisen from the negligence or criminal 
act of the carrier or any of his agents or servants.” It 
is clear that any special agreement which purports to 
exempt the carrier from liability for his own negligence 
or criminal act or that of his servants or agents is void 


1 Carrier* Act, 1865, S. 4. 

2 Ibid., Ss. 3 & 6 ; British and Foreign Insurance Co. Ltd us. India 
General Navigation and Ry. Co. Ltd., 38 Cal. 28 (42). 

5 Carriers Act, Ss. 6 8t 8. 

4 38 Cal. 2ft 
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and inoperative as being illegal and in contravention 
of the carriers Act 1 . In India General Steam Naviga¬ 
tion Co. v . Joy Kristo Saha," the defendant 1. G. S. N. 
Co., received the goods of the plaintiff for carriage under 
conditions contained in a forwarding note signed by the 
plaintiff. One of such conditions stipulated that the 
defendants would not be liable in the case of loss or 
damage arising from certain kinds of accidents and also 
from the negligence of the defendants. The goods were 
lost as a result of the flat carrying the goods being sunk 
by collision with an underwater snag, the. existence of 
which could not have been ascertained by any precau¬ 
tions on the part of the defendants. It was held that 
the defendants could limit their liability by special agree¬ 
ment as the goods were not of the scheduled class but 
not so as to relieve them of their liability for their own 
negligence and that the condition which purported to 
do so was, therefore, bad. On the facts, however, it was 
held that the defendants were not liable as the loss was 
due to one of the excepted conditions which were sever¬ 
able from the condition which was bad and not due to 
the negligence of the defendants. 

Carriers Act, how far it modifies the Liability of a Common 
Carrier under the Common Law ; 

As regards scheduled articles whose value and description have 
been declared, the liability of a common carrier under the carriers 
Act, 1865 is absolute and higher than that under the common 
law for he cannot limit his liability by any special agreement, nor 
:an he, it seems, claim protection under any of the common law 
exceptions e.g. t an act ot god or an act of the king’s enemies. As re¬ 
gards scheduled articles whose value and description have not been 
iedared the liability of a common carrier is much lighter than that 
jnder the common law for he is only liable if the loss or damage 
loes not exceed Rs. 100/- in value or if the loss or damage is 
-aused by his criminal act or that of his agents. It is not clear 
is to what the liability of a common carrier would be in the case 


1 Carriers Act, 1865, $. 8; River Steam Navigation Co. Ltd. vs. 
amunadas Ramkumar, 59 Cal 472 (474). 

^7 Cal. 39. 
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of loss or damage not exceeding Rs. 100/', in respect of scheduled 
articles whose value and description have not been properly 
declared. It seems that the liability of the earners would be 
absolute unless the articles arc consigned as ordinary or non* 
scheduled articles under special agreements 

As regards non-scheduled articles the liability of a common 
carrier is the same as under the common law excepting that he 
cannot contract out of his liability for loss or damage caused by 
his negligence by any special agreement which is permissible under 
the common law 

# 

Presumption of Negligence : 

Under the Carrieis Act, 1S65, a common carnei is liable 
ibsolutely tor any loss or damage caused by his negligence except¬ 
ing in the case of scheduled articles whose value and description 
hi\c not been properly declared and, as we ha\e seen, he cannot 
limit this liability by any special agreement 1 Where in a suit 
biought against a common carrier, the common carrier wants to 
relieve himself fiom liability ioi the loss or damage for which he is 
sued under any special agieement, it is for him to prove the 
absence of negligence 2 The burden of proof of absence of negli¬ 
gence is thus thrown on the common carrier on the principle that 
the loss or damage to the goods is puma facte proof of negligence 
and the Court must presume negligence in the absence of any 
nroof to the contraiy* 

Suits against a Common Carrier : 

Any person who has an interest in the goods consigned and 
suffers loss of or damage to the goods can maintain a suit agamst 
the tommou cari itr to whom the goods were entrusted foi carriage 
whether he was a party to the contract of carnage or not or in the 
language of law whether there was privity between him and the 
eurier or not 4 *. The reason is explained by the Privy Council 
in Irrawady Flotilla Co. v . Bhagwandas 5 , m the following words 


*S 8 ; l G S N Co. vs. Joy Knsto Saha, 17 Cal. 39 ; R. S. M. Co. 
Ltd vs Jamunadas Ramkumar, 59 CaL 472, 

2 Gamers Act, 1865, S. 9. 

3 The River Steam Navigation Co. sv. Choutmull Doogur, 26 CgL 398 
?K. C Dhar vs, Ahmed Bur, 60 Cal. 879 at p. 889. 

M8I.A 121 at p. 129. 
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—“ The obligation imposed by law on common carriers has nothing 
to do with contract in its origin. It is a duty cast upon common 
carriers by reason of their exercising a public employment for re¬ 
ward. ‘ A breach of this duty,’ says Dallas C. J. (Betherton v . 
Wood) J is a breach of the law, and, for this breach, an action 
lies founded on the common law, which action wants not the aid 
of a contract to support it.” Thus a consignee to whom the pro¬ 
perty in the goods has passed or a mortgagee of the goods or even 
an insurer who has paid the owner for the loss of the goods-, can 
maintain an action against the carrier for loss or damage to the 
g*ds. 

Requirement of notice :—-No suit can be inrtituted against a 
common carrier for the loss of, or injury to, goods entrusted to 
him for carriage unless notice in writing of the loss or injury 
has been given to him before the institution of the suit and within 
six months of the time when the loss or injury first came to the 
knowledge of the plaintiff’^. Notice to a local agent of the carrier 
is valid notice even though such local agent may also be the agent 
for another carrier 4 . 

Limitation :—A suit against a carrier, which includes a 
common carrier, for compensation for loss of or injury to goods 
must be instituted within one year of the time when the loss or 
injury occurs and a suit " for compensation for non-delivery of or 
delay in delivery of the goods must be instituted within one year 
of the time when the goods ought to he delivered*. 

Private Carriers : 

A private carrier has been defined by Avory J, in Watkins 
v, Cottell 0 as one whose trade is not that of conveying goods from 
one person or place to another, but who undertakes upon occasion 
to convey the goods of another and receives reward for so doing. 
A private carrier differs from a common carrier in that he is 


* (1821) 3 Brod. & B. f 54. 

2 British & Foreign Marine Insurance Co. Ltd. vs. I. G. N. & Rly. Co. 
Ltd., 38 Cal. 28. 

8 Carriers Act, 1865, S. 10; R. S. N. Co. Ltd. vs. Kashi Prosad, 8 
C.L.J. 192. 

4 India General Navigation & Ry. Co. vs. Girdharilal Gobardhan Das, 

54 Cal 430. 

5 limitation Act, Articles 30 & 31. 
toJU£) 1 K.B. 10 at p, 14. 



uw M&umm to gajuuage of goods 




either one (a) who undertakes to carry for reward on occasions 
but not as a public employment or (b) one who, while inviting 
all and sundry to employ him as a carrier for reward, reserves 
the right to accept goods at his option 1 . 

Liability of a Private Carrier : 

The liability of a private carrier is like that of a bailee. He 
is liable only for such loss or damage as is caused by his negligence 
ue., by his failure to take as much care of the goods entrusted 
to him as a man of ordinary prudence would, under similar 
circumstances, take of his own goods 2 . But a private carrier is 
ndt liable if the ownei keeps the goods under his control 
when a passenger carne* his own luggage, or if the loss is as likely 
to have arisen from the misconduct of the owner or his want of 
care, as from that )f the carrier . 

Gratuitous Carrier : 

A person who undertakes to carry goods or passengers gratui¬ 
tously / e., without reward, is called a gratuitous earner. No 
action can be maintained against a gratuitous carrier for refusing 
to carry goods or passengers aftei he has undertaken to do so 
for the conti act is nudum actum i.e. t unenforceable for want of 
consideration . 1 But once a gratuitous carrier accepts goods for 
carnage he is in the position of a bailee and his liabilities become 
the same as that of a pnvate carrier, i.e., he will be liable for any 
loss or damage caused by his own negligence or that of his agents. 
As. Wills J. observed in Sketton v . L. & N. W. Ry. Co . 5 “If a 
person undertakes to perform a voluntary act, he is liable if he 
performs it improperly but not if he neglects to perform it. Such 
is the result of the decision in Coggs v . Bernand.” 

Carriers of Passengers : 

Carriers" of passengers may be either ( a) a common earner or 
(b) a private carrier or (c) a gratuitous carrier. The Carrers Act, 


1 Belfast Ropework Co. vs. Rush ell, (1918) 1 K.B. 210. 

2 Contract Act, Ss. 151 fic 152 ; Coggs vs. Bernand 1 5m. LC. 12th ed» 

8 Whaltey vs* Wray, 3 Esp. 74. 

4 Cogg» vs. Bernand, supra. 

®L.R, 2 CJR, 636. 
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1865, floes not affett their position as under the common law 
which still governs them. We shall discuss their position below. 

Common carrier of passengers :—A person who is engaged in 
carrying passengers as a regular business and who holds himself 
out as ready to carry between places on a certain route all persons 
indifferently who accept his published terms is a common carrier 
of passengers 1 . He is legarded as a common carrier because he is 
bound to carry any member of the public who wants to travel 
unless he can justify his refusal to do so under any one of the 
following common law exceptions, namely, (a) where the person 
offering himself to be carried is unfit or ( b ) where such person 
is unwilling to pay the stated fare or (c) where there is no 
accommodation. A bus company, or a tramway company which 
carries every one indiscriminately may be regarded as common 
carriers. 

The liability of a common carrier of passengers is different 
to that of a common carrier of goods in that he does not stand 
in the position of an insurer for the safety of the passengers he 
carries. He does not warrant that the carriage in which the 
passengers travel is free from all defects likely to cause peril, 
although those defects may be such that no skill, care, or foresight 
could have detected their existence". 

His duty is only to take due care and exercise due diligence 
in carrying the passengers and he will be held liable only in case 
of his negligence, />.. if injury is caused to a passenger by any 
defect which could have been detected by the exercise of reasonable 
care and diligence <?.£., where a passenger is injured by the tender 
of the train being thrown off the line as a result of a defect in 
the tyres of one of the wheels of the tender 3 . Thus Sir James 
Mansfield observed in Christie v. Griggs, 4 “there is a difference 
between a contract to carry goods and a contract to carry 
passengers. For the goods the carrier was liable at all events, but 
he did not warrant the safety of the passengers. His undertaking 
as to them went no further than this, that as far as human care 
and foresight could go he would provide for their safe conveyance.’* 

The liability of a common carrier for passengers is the same 


1 Hari Rao’s Indian Railways Act, p. 734. 

* Readhcad vs, Midland Ry. Co., (1869) 4 Q.B. 379 at 389. 
♦Ford vs* London and South Western Rly. Co., 2 F. & F. 730. 
Camp. 79. 
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m TcJationj to passengers who travel free or without ticket as that 
for passengers who travel with ticket provided the former does 
so with the knowledge and consent of the earner. 1 But if a 
passenger travels free without the knowledge and consent 
of the carrier, he is regarded as a mere trespasser and the 
earner is not liable for any injury caused to him whether by 
negligence of the earner or not. In G. N. Ry. Co. v Harrison 2 3 
a newspaper reporter held a free railway ticket in his own name. 
Another reporter, while travelling with the former’s free ticket, 
was injured. The railway had knowledge of a practice whereby 
one reporter frequently travelled with another’s ticket and had 
permitted the same. It was held that the injured reporter wat 
entitled to recover damage foi his injury as he was no trespasser, 
his irregular user of the railway having been permitted by the 
railway. 

A common earner of passengers is not liable for the injury 
caused to any passenger where the injury is caused as much by 
the negligence of the passengei as of the carrier* 

Private Carrier of passengeis '—A person who carries 
passengers for reward on occasions or who, while inviting all and 
sundry for the purpose of being carried, reserves the right to refuse 
to carry anyone at his option is to be^ deemed a private carrier 
oi passengers 4 His liability is the same as that of a common 
earner of passengers. 

Gratuitous canter of passengers : A person who undertakes 
to carry anyone gratuitously / e, without reward is to be regarded a 
gratuitous earner. He is not bound to carry anyone but once 
he does carry anyone he will be liable if an injury is caused to the 
latter by his negligence 

Railways whether Common Carriers : 

In India the railways stand on a different footing as compared 
to common carriers so far as their liabilities are concerned. Under 


1 G N. Rly. Co. vs, Harrison, 23 LJ. Ex. 308 (310). 

2 Supra. 

3 Jehangir Muncherji vs. B. B. 6c Co. I. RJy, Co., 37 Bom. 575. In this 
case a passenger injured his arm by projecting it out df the window of a 
running train and colliding against the door of a stationery train which 
was kept open by the carrier negligently It Was held that the passed** 
was as much negligent by projecting his arm—^s the carrier. 

4 Per Avory l in Watkins ps. Cottel, (1916) 1 KJB. 10 at 14. 
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S* 72 of the Railways Act, 1890, the liability of railways is defined 
to be that of a bailee as laid down in Ss. 151, 152 and 161 of the 
Contract Act and not that of an insurer as under the 
common law in respect of the loss, deterioration, or destruction of 
goods and animals carried by them. But although a railway 
company is not a common carrier so far as its liability is concerned, 
yet it is regarded as a common carrier so far as its duties to the 
general public are concerned. Thus it cannot refuse to carry goods 
tendered to it without the justification recognised in common law 1 * 
or make unreasonable delay in delivering the goods or refuse to 
deliver them without justification.' As Staples, A.C.J. observes in 
Chhoglal vs. Secretary of State 3 4 , “ When once a railway company has 
held itself out to be a common carrier, it is under a common law 
liability to carry goods to all places to which it professes to 
carry and to accept all goods which are reasonably offered 
to it for conveyance to and from the places to which it 
professes to carry, * A similar view was expressed by Walsh J. 
in Sohan Pal vs. L. 1. Rly. Co. 1 in the following words “A railway 
company is by law a common carrier. It cannot lawfully refuse 
to carry goods properly tendered to it. It is given statutory 
existence and wide statutory powers in exchange for public duties 
and it is bound to carry goods'’. 

Even as regards the liability of a railway company, a railway 
company has been held liable as a common carrier for any damage 
suffered by the owner of the goods which has been occasioned by 
reason of any breach of common law duty by the carrier excepting 
when such damage is caused by the loss, destruction or deteriora 
tion of the goods. The liability of a railway company is like that 
of a bailee only when such liability arises from the loss, destruction 
or deterioration of the goods or animals carried by it and not 
otherwise. Thus the liability of a railway for non-delivery ot 
goods which have not been lost ot damaged or for undue delay in 
delivering goods or for injury to the persons of passengers would 
not be governed by the Railway Act, 1890, but b y the com m° n 
law. R . 



1 See supra. 

a Fazl EUahi vs. E. L Ry. Co., 43 AU. 623. 

»AJ.lt (1935) Nag. 262 at p> 262. 

4 44 All 218 at 227 (F.B.)* 

a East India Ry. Co T vs. Jogpat Singh, 51 Cal^JI5 
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Liability of Railways t 

In India the liability of a railway administration for the loss, 
deduction or deterioration of animals or goods delivered to it for 
carnage is not like that of an insurer under the common law but 
like that of a bailee under Ss. 151, 152 and 161 of the Contract 
Act. 1 The duty of a railway administration is to take reasonable 
care only and it will be liable for the loss, destruction or deteriora¬ 
tion of goods or animals entrusted to it in the following^ cases 
only :— 

(a) If the goods or animals aie lost or damaged owing to 
the neglect of the railway or its servants to take such 
reasonable care as a man of ordinary prudence would, 
under similar circumstances, take ol his own goods"' 

(i b ) If the goods or animals are lost or damaged for an) 
reason after the railway has made default in delivering 
the goods or animals at the proper time 
But this general li lbility ol a railway as a bailee is further 
limited in the following eases, namely (a) cimage of articles 
mentioned in the second schedule to the Railways Act, 1890, 
(h) carriage of animals, (c) carmgt of passengei s luggage and 
(d) carriage under special agreements known as note r. 

(a) Carnage of At tales mentioned m the second schedule 
to the Act —A railway administration is not liable for 
the loss, dcstiuction or detenoration of any parcel or 
package, containing any article ot special value men¬ 
tioned in the second schedule to the Railways Act e.g., 
gold, silver, silk pe«rls, jewellery, watches. Government 
and other securities, paintings, engravings and etc., the 
value whereof exceeds Rs 100/- unless the person 
sending oi delivering the same declares the value and 
contents thereof at the time of the delivery of the 
package or parcel to the railway for carnage and paid 
or agreed to pay an additional rate as insurance against 
the extra risk of earivu g the same, if so required by 
the railway. If the consignor docs not decldre the v^lue 
and contents of a package containing such article 
exceeding Rs 100/- in value oi docs not pay the 


* Railways Act, 1890, S. 72(1). 
2 Contract Act, Ss. 15 L & 151 
8 Ibid, S. 151, 
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additional rate when required by the railway, he cannot 
recover any loss or damage even though it may be 
caused by the negligence of the railway or its servants 1 
Where such value and contents have been declared the 
railway is liable to pay upto the declared value if any 
loss or damage occurs, but the burden of proving the 
extent of the loss or damage is upon the person who 
, claims compensation “ A railway may, before accepting 
any parcel or package declared to contain such an article 
examine the contents at the parcel or package in order 
to asetrtun that it ically contains such an article 1 
When a consignoi sends iny such irticle declared is 
such without paying the additional rate the practice (f 
a railway is to tike from the consignor an agreement 
in risk note Form cilled X or Y whereby the consignor 
agrees to absolve the railwiy of ill liability in consideri 
tion of the articles being caincd it the ordinary rate 
A specimen lorm in which the consignor has to make a 
deckuation as to the value and contents of a nackige containing 
such ar article is given below — 

FORM OF DECLARATION UNDER S 75 
Declaration to be signed by the sender of excepted articles 
The accompan>ing 

weighing 
address to 

contains the articles detailed below of the aggregate value of Rs 
(in words) 

Rs As 

Dated 19 Signature of Sender 

Parcels or goods must be securely packed in a manner approved by 
the Station Master before they are accepted for despatch Articles packed 
in cloth should bear seals (at intervals not exceeding 3 inches along each 
line of sewing) showing distinct impressions of some device other than 
that of current com 

The Railway reserve the right to open packages containing excepted 
articles to ascertain that the articles are sound and in good condition All 
appliances m packing, etc, mustjje provided by the sender or receiver, 
who will see and be responsible that the packages are properly packed and 
repacked 


1 Railways Ad, 1890, S. 75 (1). 

a Ibid, S. 75 ((2). 
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OcMription. 


DESCRIPTION OF CONTENTS 

Value. 


No. of .. 

Articles. We, 8 ht 


iMds 


Srs. 


Rs. 


I 


I 


i 

Remarks 


I 


Insurance is optional u/ith senders 


(b) Carriage of Animats The liability ot a railway 
administration as a bailee, for the loss of or damage to 
animals delivered to it cannot in any case exceed, in the 
case of elephants or horses, Rs. 500/- a head or, in the case 
of mules, camels oi horned cattle, Rs. 50/- a head or, in 
the case of donkeys, sheep, goats, dogs or other animals 
Rs 10/- a head unless the person sending or delivering 
them to the lailways dtclares at the time ot delivery 
that they were respectively of higher value than Rs. 500/ , 
Rs 50/-, oi Rs 10/ , a head as the case may be 1 Where 
such higher value has been declared the iailwa\ may 
charge an additional rate as msui^nce against the extia 
risk involved in their cimage." In case of any loss oi 
injury to an animal delivered to the rulway for carriage, 
the burden of proving the value of the animal or the 
extent of the injury is on the person who claims com- 


1 Railways Act, 1890, S. 73 (1). 

2 Ibid, S. 73 (2). 
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pensation for such loss or injury. 1 It should be noted, 
however, that the railway will be liable as a bailee only 
when such loss or injury results from the negligence or 
misconduct of the railways or its servants and if 
the animal dies or gets injured from its own inherent 
vice e.g., where it jumps out of a truck and kills itself 
or kicks about and injures its legs.“ But the onus uf 
proving absence of negligence is on the railway where 
it is proved that the animal which dies or gets injured 
was fit and healthy at the time it was loaded in a truck/ 1 
(c) Carnage of Passengers' Luggages :—A railway adminis¬ 
tration is not liable for the loss, destruction or deteriora¬ 
tion of any luggage belonging to or in charge of a 
passenger unless a railway servant has booked and given 
a receipt therefor. This means that to hold a railway liable 
for the loss of a passenger's luggage the first requisite 
is that the passenger must have booked it and obtained 
a receipt thereof. But it does not follow that the rail¬ 
way is liable in every case of loss of or damage to a 
passenger's luggage. Its liability in this respect is also 
like that of a bailee and will arise only if the loss or 
damage is caused by its own negligence or misconduct 
or that of its servants. 1 Thus if the passenger takes his 
higgJge completely out of the control of the railway eg., 
hy keeping it in his compartment and the luggage is 
lost hy his own negligence the railway will not be liable 
for the loss 5 . 

(rf) Carnage under special agreements or risl[ notes :—A 
railway administration can limit its liability even as a 
bailee by entering into a special agreement with the 
consignor or his duly authorised agent. Such a special 
agreement, in order to be effective, must be in writing 
signed by or on behalf of the person sending or delivering 
the goods to the railway and must be in a form approved 
by the Governor-General in Council 0 . Special agree- 


’Ibid, S. 73 (3). 

2 Blower vs. G. W. Ry. Co., (1887) 4 T.LJt. 7. 

3 Smith vs. Midland Railway Co., 57 L.T. 813. 

4 Velyet Hussain vs. B. & N. W. Ry. Co., 13 CW.N. 847, 

8 Jenkins vs. Southampton Steam Packet Co., (1919) 2 K.B. 135. 
3 Railways Act, 1890, S. 72 (2) (a) M (b). < 
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* 

merits of this kind are known as risk notes and they 
purport to exempt the railway from even the liability 
of a bailee under certain conditions in consideration of 
the railway granting the consignor some concession in 
the shape of charging him a reduced rate of freight. 
There are several kinds of risk notes which have been 
approved by the Governor-General in Council and which 
are in current use, namely, risk notes A#^]B, C, D, E, F ~ 
G, H, X and Y. Risk notes C, X and \ .Lvcmpt the rail* 
way from liability in every case of loss and damage, 
however caused. Risk notes A, B, D, G and H absolve 
the railway of liability for any loss or damage excepting 
where it is caused by the misconduct of the lailway’s 
servants Risk notes E. and F limit the liability of the 
railway to specified sums agreed to as the maximum 
payable by the railway in respect of loss of or damage to 
ceitain classes of animals carried under the notes and 
relieve the railway of liability to pay even limited sums 
unless the loss or damage is caused by the negligence or 
misconduct of the inilway company or that of their 
servants. Wc may study these risk notes in detail 
below 

Risk note *'A” s 

When goods which arc tendered to a Railway toi carriage are 
cither in bad condition or so defectively packed as to be liable to 
damage, leakage or wastage in transit the practice of the railway 
’s to take an agreement iiom and signed bv the person delivering 
in risk note form “A”, the effect of which is to relieve the Railway 
of all liability for any condition in which the goods may be 
delivered to the consignee or foi any loss or damage excepting 
when such loss or damage is caused by the misconduct of the 
Railway’s servants. The form of Risk note “A** is given below :— 

NEW RISK NOTE FORM A. 

[ Approved by the Governor-General in Council under section 72 (2) (6) 
of the Indian Railways Act, IX of 1890 1 

(To be used when articles are tendered for carnage which Ore either already 
*ft bad condition or so defectively packed as to be hsHe to damage, 
leafage or wastage in transit *) 
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Whereas the consignment of 


Station 
193 

me 

tendered by - ' a s 
us 

per Forwarding Order No of (date) for despatch 

by the Railway Administration to station 

under Railway Receipt No of |date) is in bad condition 

and 

—liable to darvege, leakage or wastage in transit as follows — 

_ ; s u - 

-, the undersigned, do hereby agree and undertake to hold the said 

We 

Railway Administration over whose Railway the said goods may be carried 
in transit from station to station harmless and 

free from all responsibility for the condition in which the aforesaid goods 
may be delivered to the consignee at destination and for any loss arising 
from the same except upon proof that such loss arose from misconduct on 
the part of the Railway Admintstratxoris servants 

This agreement shall be deemed to be made separately with all Railway 
Administrations or transport agents or other persons who shall be corners 
for any portion of the transit 


Witness 

(Signature) 

(Residence) 

Witness 

(Signature) 

(Residence) 


Rank 


Signature of sender 
t Father s name 

l Caste 


Age 


Profession 

Residence 


it should be noted that though attestation by witness is 
provided for in risk note A, ytt it is not essential 1 2 The onus of 
proving misconduct on the pait of the Railways servants is on the 
person who claims compensation for any Joss or damage J Mis 
conduct is not negligence It is some positnc act or some wilful 
omission to do something which it is the duty ot the Railw is 
to do and is opposed to accident or negligence 

RISK NOTE «B” 

When a consignor sends goods or animals at a “special reduced 
m “ownei's risk iate’ instead of an alternative “ordinary” or “risk 


1 Ardeshir Bhikaji Tamboli v G I P. Ry Co, 52 Bom. 169 (174) 

2 M fit S M Ry Co Ltd v Ravi Singh Deepstngh, AIR. (1935) 

CaL 811 and 812, 

2 Ralhram Dingra vs The Governor-General in Council, 48 C W N 554 
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acceptance^ rate, the practice of the Railway Administration to 
which the goods or animals are delivered for carriage is to accept 
the goods or animals under an agreement in risk note form B 
signed by the sender which exempts the Railway from all liability 
for any loss of or damage to the goods or animals excepting when 
such loss or damage is caused by the misconduct of the Railway's 
servants. The burden of proving misconduct of the Railway's 
servants in case of any loss or damage is on the person who daim£ 
compensation. But in the case of non-delivery, the whole of a 
consignment or of the whole of one or mord packages forming 
part of the consignment not due to fire or accident or in the case 
of pilferage from such package or packages, the Railway administra¬ 
tion must in the first instance disclose how it dealt with the 
consignment and, il nccessarv, to give evidence thereof before the 
consignor is called upon to prove misconduct If from such dis- 
closme misconduct cannot be inferred the person claiming 
compensation must prove misconduct. The form of Risk Note 
“B” is given below - 

NEW RISK NOTE FORM B : 

rAppioveil by the Gos ernnr-Gcncral in Council under section 72 (2) (6) 
of the Indian Railways Act, IX of 1890 1 

(To be used when the sendei elects to despatch at a “special t educed” or 
“ownft’s us\” rate, atUclcs or animals for which an alternative “ordu 
vow' ot “ttsk acceptance” tate is quoted in the Tariff.) 

Station. 

193 . 

* me 

Whereas the consignment of tendered by —— as per Forward 

us 

mg Order No oi (dnte) for despatch by the 

Railway Administration to station, under Railway Receipt 

No of (date) is charged at a special reduced rate 

instead of at the ordinal y tariff rate chargeable for such consignment,—. 

we 

the undersigned, do, in consideration of such lower charge, agree and U*i" 
dertake to hold the said Railway Administration harmless and free from 
all lesponsibility for any loss, destruction or deterioration of, or damage to, 
the said consignment from any cause whatever except upon proof that such 
loss, destruction, deterioration or damage arose from the misconduct of 
the Railway Administration's servants; provided that in the fottowing 
cates :— 

(a) Nondelivery of the whole of the said consignment or of the 
whole of one oi more packages forming part of the said con¬ 
signment packed in accordance with the instructions laid down 
in the Tariff or, where there are no such instructions , pro- 
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tected otherwise, than by paper or other packing read## w* 
movable by hand and fully addressed, where such non-delivery 
is not due to acctdents to trains or to fire; . 

(b) Pilferage from a package or packages forming part of the said 
consignment properly packed as in (a), where such pilferage is 
pointed out to the servants of the Railway Administration on 
or before delivery ; 

the Railway Administration shall be bound to disclose to the consignor 
how the consignment was dealt with throughout the time it was in its 
possession or control and, if necessary, to give evidence thereof before the 
consignor is called f T *ron to prove misconduct, but , if misconduct on the 
part, of the Railway Administration or its servants cannot he fairly inf cried 
from such evidence. f 7 he burden of proving euch misconduct shall be upon 
the consignor ; 

This agreement shall be deemed to be made separately with all Rail¬ 
way Administration or transport agents or other peisons who shall be 
earners for any portion of the transit. 

Witness. Signature of sender 

(Signature) f Father’s Name 

Rank or 1 

(Residence) l Caste Age 

Witness. 

(Signature).. Profession 

(Residence) Residence 


(To be filled in by Booking Clerk.) • 

Description of packing 

Date i Booking Clerk. 

RISK NOTE «C n 

When goods, which should normally be carried in covered 
wagons, carts or boats and which are liable to damage if not so 
carried, are accepted for carriage in open wagons, carts or boats 
at the sender’s request, the Railway Administration to which 
the goods are tendered accept the goods to be so carried under an 
agreement in risk note form “C” signed by the sender which 
exempt the Railway from all liability, however caused, even though 
HO reduced rate is charged by the railway in this case. But the Rail- 
way is exempted from liability only if the loss occurs during 
transit. If any loss occurs after the transit has terminated and 
the goods have reached their destination, the Railway will be liable 
as a bailee if the loss is occasioned by its negligence or misconduct 
or that of its servants. The form of Risk Note C is given 
below 
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RISK NOTE FORM C 

lApproved by the Governor-General m Council under section 72 (2) (M 
of the Indian Railways Act, IX of 1890 ] 

(To be used when, at sender*s request, open wagons, carts or boats ate 
used for the conveyance of goods liable to damage, when so carried, 
and which, under other circumstancet, would bt corned in covered 
wagons, carts or boats) 

Station 

m . 

me 

Whereas the consignment of tendered bv - as 

us 

per Forwarding Order No of (date), foi despatch by the 

Railway Administration or their transport agents or earners 
to station under Railway Receipts No of 

my 

(date), is at - request loaded in open wagons, carts or boats, to be 

our 

I 

so cirncd to destination,- the undersigned do hereby agree and under 

we 

t ike to hold the said Railwiy Administration and all other Railway Ad 
ministiations working in connection therewith, and also all other transport 
agents or carriers employed by them respectively, over whose Railways or 
bv or through whose transport agency or agencies the said goods mav be 
mried in transit from station to station 

harmless and free from all responsibility for any destruction or detenorar 
tion ot or damage to, the said consignment which may arise by reason of 
the consignment being conveyed in open wagons, carts or boats during 
tiansit over the sud Railway oi other Railwiys working in connection 
therewith or during transit by any other transport agency oi agencies 
employed by them Respectively 

Witnfss 
(Residence) 

(Signature) 

WlTNLSS 

(Signatuie) 

(Residence) 

RISK NOTE “I y* : 

When a sender consigns dangerous, explosive or combustible 
articles at a “special reduced” or ‘owner’s risk* rate instead of an 
ilternative “ordinary’’ or “risk acceptance” rate quoted in the tariff, 
the Railway Administration to which the goods are tendered accept 
the same for carriage under an agreement in risk note form u D w 
which relieves the railway from all liability for any loss or damage 
excepting when such loss or damage is caused by the misconduct 


Signature of sender 

| Father's name 

Rank or 

l Caste Age 

Profession 

(Residence) 
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of the railway or its servants. This risk note is very similar to 
risk note “B" in form. The form of risk Note D is given below :— 


RISK NOTE rORM D : 


[Approved by the Governor-General in Council under section 72 (2) (b) 
of the Indian Railways Act, IX of 1890 ] 

(To be used when the sendci diets to dispatch at a "special reduced" or 
" owner's itsk " rate , dangerous explosive oi combustible articles for 
which an alternative "ordinary" oi “ risk acceptance * rate is quoted 
iff the Tariff) 

Station 

193 


Whereas the consignment of 


me 

tendered by - 


us 

as per Forwarding Order No of (date) foi 

despatch by the Railway Administration to 

station, under Railway Receipt No of (date) is charged 

at a special reduced rate instead of at the ordinarv tariff rate chargeable 
I 

for such consignments - the undcisigned do in consideration of such 

wt 

lower charge, agree and undertake to hold the sud Railway Admimstra 
tion harmless and free from all responsibility for any loss, destruction, or 
deterioration of, or damage to the sjid consignment from any cause what 
ever, except upon proof that inch lots destruction , deterioration or damage 
arose fiorn the misconduct of the Railway Admimstiation s sen ants, pih> 
vtded that in the following ra < c — 


(a) Non delivery of the u hole of the said cot signment oi of thi 

whole of one oi mote packages forming pait of the said con 
signment packed in accoidance with the rules and regulations 
foi the time being in fotee foi the packing of dangerous 
explosive oi combustible at ticks whue such non delivery t 
not due to accidents to tiains oi to fire , 

(b) Pilferage from a package oi packages foimmg pait of the \aid 

consignment properly packed as in (a) when such pilfer age 
is pointed out to the sen ants of the Railway Administration 
on or before dduiry , 

the Railway Admimstiation shall be bound to disclose to the consignor 
how the consignment was dealt with throughout the time it was in tt < 
possession oi control and f if necessary, to give evidence thereof before the 
consignor is called upon to prove misconduct , but, if misconduct on the 
part of the Railway Administration or its servants cannot be fairly inferred 
from such evidence , the burden of ptovtng such misconduct shall he upon 
the consignor 

-further agree to accept responsibility for any consequences to the 

we 

property of the aforesaid Railway Administration, or to the property or 
other persons that may be in the course of conveyance, which may be 
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dtu&d by the explosion of, or otherwise by, the said consignment, and that 
all risk and responsibility whether to the Railway Administration, to 

me 

their servants or to others, remain solely and entirely with -*—. 

us 

This agreement shall he deemed to he made separately with alt 
Railway Administrations or transport agents or other persons who shall 
he earners for any portion of the transit. 


WlTNEiS. 

(Signature) 

Residence 

Witness. 

(Signature) 

(Residence) 


Signature of sender 

f Father’s name 
Rank or < 

( Caste 


Age 


Profession 

Residence 


(To be filled up by Goods Clerk.) 

Particulars of packing 

Date .. Goods Clerk. 

RISK NOTE “E” : 

An agreement in risk note lorm “ E" signed by the consignor 
is used by a Railway administration when tanking elephants or 
horses of a cleclaied value exceeding Rs. 500/- a head, mules, 
camels or horned cattle Rs. 50 - a head, donkeys, sheep, goats, 
dogs or other animals Rs. 10/- a head, without the payment of the 
additional rate as authorised by S. 73 of the Railways Act. When 
animals arc booked under this risk note the Railway is liable only 
uptu the amounts fixed by S. 73 of the Railways Act, namely, 
Rs. 500/- a head for elephants or horses, Rs. 50/- a head for mules, 
camels, or horned cattle ayd Rs. 10'- a head for donkeys, sheep, 
goals, dogs and other animals, provided any loss or damage is 
caused hy its negligence or that of its servants. The form of 
Risk Note E is given below :— 

RISK NOTE FORM E : 

[Approved by the Governor-General in Council under section 72 (2) (h) 
of the Indian Railways Act, IX of 1890.] 

(To be used when booking elephants or horses of a declared value exceeding 
Rs, 500 a head, mules, camels or horned cattle Rs, 50 a head; donkeys, 
sheep, goats, dogs or other animals Rs. 10 a head, without payment 
of the percentage on value authorized in section 73 of Act IX of 1890, 
as amended hy section 4 of Act IX of 1896). 

-Station. 

.193 , 

I 

Whereas — the undersigned, have tendered to.. . the Railway 
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Administration for despatch to station the animal (#) 

• I 

mentioned below, for which -have received Railway ticket No 

we 

of this date , 

I 

And whereas - have paid to the said Railway Administration onlv 

we 

their oidinary freight charge without any extra charge for insurance ; 

And whereas the said Railway Administration for such ordinary freight 
charges holds itself responsible for proved damages to (each of) the said 
animal (j) caused by neglect or misconduct of its servants to the extent 
of the value mentioned below , 

And whereas the said Railway Administration has notified that it will 
not be liable for damage or loss arising from fright or restiveness, or dclay 
not caused by the negligence or misconduct of its sen ants, and such 
me 

condition is accepted bv - 

us 

1 

-, the undersigned do in consideration of the foicgoing turns and 

we 

conditions hereby agree and undertake that the responsibility of the said 
Railway Administration and all other Railway Administrations working 
in connection therewith, and also all other transport agents nr carriers 
employed by them respectively, ovu whose Railways or by or through 
whose transport agency or agencies the said animal (r) may be carried in 
transit from station to station, for 

the loss, destruction oi detcrior \tion of, or damage to, (each of) the sud 
animal (r) shall not exceed the \alue mentioned below — 


Animals 


No, 


Description 


Value 

of 

each 


No 


Elephants 

Horses 

Mules 

Camels 

Horned cattle 


Rs 

500 

500 

50 

50 

50 


Animals 


Descrip l ion 


Donkeys 

Sheep 

Goats 

Dogs 

Other animals 


■ Value 
each 


Rs 

10 

10 

10 

10 

10 


(Signature) 


Witness 


Signature of sender 

{ Fathers name 

Caste Age 

Witness. 

(Signature) Profession 

(Residence) Residence 

Note *—The words in italics should be scored out by the booking clerk 
when only one animal is sent 
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RISK NOTE “P*: 

When horses, mules and pomes are tendered for despatch m 
cattle truck or horse wagons instead of in horse boxes, the prac¬ 
tice of a Railway Administration is to book them subject to an 
agreement in risk note Form “ F ” signed by the consignoi which 
exempt the Railway from all liability in excess ot Rs 50 - per 
head for any loss, destruction or deterioration of or damage to 
any such animal despatched under the note But the Railway 
will not be liable even to pay for this limited liability unless the 
loss or damage is caused by negligence or misconduct or that of 
its servants The reason for this limitation of liability is that the 
rate for carriage in c it tie tiuck or horse wagons is lower than 
the horse box latt Tht form of Risk note F is given below :— 

RISK NOTE FORM F : 

[Apprmcd by the Go\ trnor Gcnti il in Council under section 72 (2) (b) 
of the Indnn Railways Act, IX of 1890 ] 

(To be used when booking kotses, mules and ponies , tendered for despatch 
in cattle truck ot hoi wagons instead of tn horse-boxes). 

Station 

193 

Whereas the consignment of 
me 

tendered by -, as pei Forwarding Order No of 

us 

(date) for despatch by the Railway Administration to 

station, undei Railway Receipt No of 

mv me 

(date) at -, request and in consideration of the payment by - of 

our us 

cattle truck or horse wagon rate in lieu of horsebox rate, loaded in cattle 
tiucks or horse wagons instead of horse boxes to be so carried to destination , 
And vihereas the sud Railway Administration has notified that it will 
not be liable for damage or loss arising from fright or restivcncss, or delay 
not ciustd by the negligence oi misconduct of its servants and such con 
me 

ditinn is accepted by - 

us 

I 

-, the undersigned do hereby agree and undertake to hold the aacid 

we 

Railway Administration and all other Railway Administrations working in 
connection therewith, over whose Railways the said animal ( s ) may be 
earned in transit from station to 

harmless and free from all responsibility in excess of Rs 50 (per head) for 
any loss destruction or deterioration of, or damage to, the said consign 
ment during transit o\er*the said Railway or other Railways working in 
connection therewith 
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Signature of sender. 

{ Father’s name 

Caste Age 

Profession 
Residence 

RISK NOTE “C- s 

Risk note “G M is used as an alternative to Risk Note “ D/* 
when the sender desires to enter into a general agreement for a 
series of consignments instead of executing a sepaiate Risk Note 
for each consignment. It is Risk Note “D” with slight altera¬ 
tions in the language so as to mike it applicable to more thin 
one consignment 

RISK NOTE “H” : 

Risk Note “H is u^cd as an iltmntivc to Risk Note 1 13, 
when the sendei desires to enter into a general agreement tor \ 
series of consignments instead of executing a separate nsk note 
for each consignment It is in fad Risk Note ‘ \ * will only 
such alterations as are necessary to make it applicable to moic 
than one consignment 

RISK NOTE “X” : 

We have already seen that a Railway Vdministiation is not 
liable for any loss of or damage to an} article mentioned in the 
second schedule to the Railways Ad, 1S ( X), exceeding Rs 100 
in value unless the consignor declares the value and contents oi 
any consignment containing such an article and pays or undtr 
takes to pay the additional rate, if required by the Railway 
Administiation 1 . Where the consignor declares the value and 
contents of such a consignment but does not pay or agree to pav 
the additional rate, the Railway accepts the consignment for 
carriage under an agreement in risk note Form “X,” which 
relieves the Railway of all liability for any loss of or damage to 
the consignment, howsoever caused. The Railway need not take 
such a risk note, for even in the absence of a risk note, the Railway 
will not be liable for any loss or damage. But the Railway insists 


Witness. 

(Signature) 

(Residence) 

Witness. 

(Signature) 

(Residence) 


* Railways Act, 1890, S. 75. 
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on it as a matter of practice. The form of risk Note “X” is 
given below :— 

RISK NOTE FORM X : 

(Approved by the Governor-General m Council Under Section 
72(2) ( b ) of the Indian Railways Act , IK of 1890). 

(To be uced when the sender elects to despatch an "excepted" 
article or articles specified in the second schedule to the Indian 
Railways Act, IX of 1890, whose value exceeds one hundred rupees , 
without payment of the percentage on valve authorised tn section 
75 of that Ac*) 

Station 

194 


me 

Whlki \s the Consignment of tendered by - as per 

us 

imwaiding Order No (date) for despatch by the 

Administration or thtir transport agents or carriers to Station, 

under Railway Receipt No of (date), is charged at the 

oidinary rates loi carnage, and whereas I /we, have been lequired to pay, 
uid ekettd not to pax a percentage on thL \ alue of Ihc consignment bv 
way of compensation foi mcrciscd nsh 1/wc, the undersigned do there¬ 
fore igrte ind undertake to hold the sud Rulway Administration and all 
other Railway Administritions working in connceti in therewith, ind also 
til other transport agents or eirncis employed by them iespu_tively over 
whose Railways oi by oi through whose tiansport agency oi igenues the 
said goods may be earned in transit ham Station to 

Station harmless and free from all lcsponsioilitv toi any loss destruction, 
or deterioration ot, oi damage to the said eonsignment fiom any ciuse 
whatesti before during and atttr transit over the said Railway, or other 
Rulwav lines woiking in connection therewith or b\ any other transport 
igency or agencies employed by them respectively foi the carnage ot the 
t\hok or any part ot the said consignment 

Witniss Signature of sender 

(Signature) i Father's name 

Rank or ] 

(Residence) Caste Age 

Witnfss 

(Signature) Profession 

(Residence) Residence 

RISK NOTE 44 Y” : 

Risk Note 4 ‘ Y " is used as an alternative to Risk Note “ X,” 
when the sender elects to enter into a general agreement for a 
term not exceeding six months for despatch of senes of consign¬ 
ments containing excepted articles specified in the second schedule 



426 


C&UM6R&IAL LAW 


to the Railways Act, 1890, exceeding Rs. 100/- in value without 
payment of the additional rate, instead of executing a separate 
risk note for each consignment. The form of Risk Note “ Y M is 
the same as that of Risk Note “ X ” except certain minor altera¬ 
tions in the language in order to make it applicable to more than 
one consignment. 

SUITS : 

Notice under $. 77 of the Railways Act :— 

No suit against a Railway Administration for the loss, des¬ 
truction, or deterioration of animals or goods or for refund of 
overcharges in respect of animals nr goods carried by the Railway 
can be instituted unless a previous notice in writing of such claim 
is given to the Rail wav Under S. 77 of the Indian Railways Act, 
1890, within six months from the date of the delivery of the 
animals or goods for carriage. 

Persons entitled to me :—The person who can sue a Railway 
for any loss of or damage to goods nr animals delivered to the 
Railway, is the person in whom the property in the goods f.i 
animals is vested. As Baron Parke puts it, " the person whose 
property the goods arc is prinui facie the party with whom the 
contract is made 1 2 * .” Thus where the property in the goods still 
remains vested in ihc consignor after their delivery to the carrier, 
as where a vendor consigns the goods to the buyer reserving ihc 
right of disposal", the consignor is the only person who can sue 
But whe're $oods arc delivered to a Railway by the seller for 
conveyance to the buyer and the receipt is made over to the huvei. 
the buyer alone, who is the consignee, can sue for any loss of or 
damage to the goods*. Similarly any person to whom th. 
consignor ^as endorsed the railway receipt can institute a sun 
against ttie Railway tor ary loss or damage as he becomes entitled 
to the goods by virtue of such endorsement 4 . 

Notice under S. 80 of the Civil Procedure Code : — 

Where a Railway is a state Railway ix., administered by the 


1 Mullinson vs. Carver (1843) I L, T. (O. S.) 59; 

2 See Sale of Goods Act, Supra. 

8 M. & S. M. Ry. Co. Ltd. vs. Rqngaswami Chetti,. A. I. R. (1924' 
Mad. 517, 

*P**r*X4l Gopi vs, £. I. Ry. Co., 46 Alt 691. 
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Government of India, any suit against the Railway must be 
brought against the Governor-General in Council after serving a 
notice under S. 80 of the Civil Procedure Code, specifying the 
cause of action, tht names and addresses of the parties to the 
suit, and the relief claimed at least two months prior to the 
institution of the suit besides serving a notice to the Railway 
under S 77 ot the Railways Act In default of serving a notice 
under S 80 of the Civil Proecduie Code, the suit must fail 

Limitation —The period of limitation is the same as in the 
cise of a suit against i common earner 

Carriage by sea : 

Conti ad of affreightment —A shippei who wmts to ship 
*;oods by sea has to enter into i conti act with a ship ownei unless 
he possesses i ship himself ‘When a ship-owner igrees 

to cariy goods by w atci o* to furnish a ship lor the puipose ot 
so carrying goods, in return for a sum of mone\ to be paid to 
lum such a conti aut is called a contract of affreightment and 
the sum to bt pud is tilled freight 1 A contract of affreight 
mat may be (a) cit^u tout lined m i document called a chartei- 
paity or (h) evidenced bv a document called i hill of lading 

Charterparty : 

When a shipownti igrecs to c irry l complete cargo of goods 
(or a shippet, or to furnish a ship for that purpose the contract 
of affreightment is almost always set out in a formal document 
cilled a chart erpart\ which contains the lei ms md conditions 
under which the goods lie shipped A chutcrpirty may eiLher 
1 ike the form ot a lease oi demise of the ship by the ship owner 
to the shippei for the puipose of cairying the goods, the shipper 
hiring the ship for such purpose oi corit nn an undert iking by 
ihc ship-owner to tatrv the goods, the shipper undertaking to 
provide a full cargo The shipper undei a charterparty contract 
is called the charterer 

Where a charterparty contract takes the form of a demise 
or lease of the ship to the charterer, the charterer becomes for the 


1 Scmttoo on Chartet#g^ $pd Bills of lading, 12th cd, p> L 
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time being the owner of the vessel and the master and the crew 
become for all purposes his servants and through them the posses¬ 
sion of the ship becomes vested in the charterer. A charterer by 
way of demise has, therefore, all the rights and is subject to all the 
liabilities of a shipowner. But where the charterparty is not by 
way of a demise, all that the charterer acquires is the right to 
use the ship for loading and carrying his goods and the owner¬ 
ship and the possession of the ship remains in the shipowner and 
the master and the crew continue to be the employees of the ship¬ 
owner. It is difficult to determine whether a charterparty is by 
way of a demise or an ordinary one and the tendency of courts 
in recent times has been against construing a charter as a demise 
or lease. 1 The true test seems to be as observed by Lord Esher 
in Bumvall v. Gilchrist & Co r whether the owner has for the 
time parted with “the whole possession and control of the ship ” 
Thus where a charter stipulated that the ship was “to be let for 
the sole use of charterers and for their benefit for six months 
the owners supplying all ship's stores, and paying crew's 
wages it was held that the charter was not a demise 

even though it uses the words “to be let etc.’* as the ship-owner 
did not part with the whole possession and control of the ship, 
having reserved the right to pay crew’s wages a . But where a 
ship-owner purchased the ship for the purpose of selling it to the 
charterer on the terms that part of the purchase money would 
be paid at once and the balance on the expiration of the charter 
and where the charterparty provided that the ship was to be lit 
to the charterer for four months, the charterer paying the wages 
of the captain and the crew it was held that the shipowner had 
parted with the possession and control of the ship and the charter 
was by way of a demise 4 . 

A charterer may himself ship the cargo or enter into sub¬ 
contracts with separate shippers, who may ship cargo by the 
chartered ship under separate bills of lading. 


1 Scruttori** 5 ^ Charterparties and Bills of Lading, 12th ed. p. 5 : 
Vanghan William*, L.J., in Herne Bay Co. w- Hutton, (1903) 2 K.W. 
at p. 689. 

*089?) 1 Q. ft p3; (1893) A. C. 8, 

• Omoa Coal It Iron Co. w. Huntley (1877), 2CP.D. 464, 

* Batonvo}J W. Cfilchrest A Co., (ISSt3) 'jfap. 8. 

, ■ 'tV * , 
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Effect of a chart erparty by way of a demise 2 

It has already been noted that a charterer by way of demise 
has all the rights and is subject to all the liabilities of a shipowner 
and he is to be regarded as the owner of the ship pro tempore 
(jjc., for the time being) during the continuance of the charter* 
The effects of such a charterparty may be enumerated as 
follows 1 * * 4 :*— 

(a) The shipowner, being out of possession, would have 
no lien at cc India, l aw on the goods shipped for the 
freight due ter as under the charter. 

(£) The shipownc 0 ^ aaving ceased to be the owner, 
would not be 1 ^hle to the shippers who ship goods 
through the charterer for any loss of or damage to the 
goods or foi iny acts of the master or the crew even 
if thv./ did not know of the charter 1 

(c) The master would be the agent of the charterer and 
delivery to him of goods bought by the charterer would 
deprive the unpaid seller of his right of stoppage in 
transit unless the bill of lading was made deliverable 
to the shipper or his order Where the charter is not 
a demise, dehsery to the master would lx delivery to a 
carriei and the right of stoppage in transit would 
remain* 1 . 

(rf) A charterei by a demise would be regarded as a carrier 
within the meaning of the Cainage of Goods by Sea 
Act, 1925, and would be entitled to all the protection 
given there to a shipowner. 1 

(e) A charterer by a demise would be entitled to the bene¬ 
fits conferred on an owner by Secs 502 and 508 of the 
Merchant Shipping Act, 1894 

Bilb of Lading: 

When the master or the owner of a ship has agreed with 
separate shippers to convey goods to the place of her destination, 
the ship is called a general *hip. The contract of affreightment 

1 Scrutton on Charter parties and Bills of Lading, 12th ed., p. 6. 

s Baumvol] vs. Gikhrest Ac Ca (1894) KG. 8 

8 See the cases discussed on this point in the Chapter on Site of Goods 

4 Art. 1 (a) of the Schedule XX, 
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as to each parcel of goods shipped in a general ship may he con¬ 
tained in a chdrtcrparty but is more usually evidenced by a docu¬ 
ment called a bill of lading 1 . “ A bill of lading is in every case 
a receipt for goods shipped on board a ship, signed by the person 
who contracts to carry them, or his agent, and stating the terms 
on which the goods were delivered to and received by the ship 2 ,” 
A bill of lading, unlike a charterparty, is not the contract but only 
an excellent evidence of the terms of the contract 3 . 

The issue of Bill of Lading : ^ ^ 

whethr 

The contract of affreightment * case ot a bill of lading 
is usually concluded before the bill Oi tr tiding is issued. The con¬ 
tract is concluded and the bill of lading is issued in the following 
manner. The voyage is first advertised, usually by means of 
shipping cards. Then prospective shippers book ^different spaces 
on the ship for their goods by means of a freight engagement 
notes . In most cases there is a concluded agreement between a 
shipper and the owner as soon as the shipper books a space, the 
shipper being deemed to have agreed to ship his goods and the 
shipowner being regarded as having agreed to carry the same on 
the terms of his usual bill of lading 4 . The shipper then delivers 
his goods to those who are in charge of the ship and is given in 
exchange a mate's receipt signed by one of the ship’s officers or 
the ship’s agent which shows that the goods have been delivered 
to the ship. The shipper then usually preserves three forms of 
bills of lading appropriate to the transaction and fills them up 
with the necessary details. These forms along with the mate’s 
receipt are then taken to the shipowner who signs them and 
returns one of the signed bills of lading to the shipper, retaining 
the other two signed bills of lading and the mate’s receipt for 
himself. 

Farm of Bill of Lading 

“The usual form of bill of lading is the ‘shipped’ bill of 
lading, so called because it usually commences with the words 


1 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 2. 
a Ibid, p. 9. 

a Per Lord Bramwdl in Sewell v. Burdick (1884), 10 A. C. 105. 

4 Mercantile Law, 13th ed., p 362; De Clermont General 

itKCo, (i»J) 7 T, L. IL 187. ^ * 

f . J 
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‘skipped in apparent goad order and condition* or words to the 
like effect, and acknowledges the actual receipt of the goods on 
board a named ship 1 .” 

But there is another form of bill of lading which simply 
acknowledges that goods have been received by the shipowner 
for shipment and docs not admit whether the goods have been 
put on board a ship or not. These bills of lading are known as 
“received for shipment*' bill of lading. Where the bill of 
lading is issued in India, the carrier, whether the ship¬ 
owner or the charter as the case may be, must under 

S. 7 of the Carriage of Goods by Sea Act, 1925, issue a 
‘shipped’ bill of lading if the shipper so demands. But if the 
shipper has previously taken a “ received for shipment ” bill of 

lading or a similar document of title he must surrender it when 

he takes a ‘ shipped ’ bill of lading. The carrier may, however, 
at his option note the fact of shipment and the name or names 
of the ship or ships upon which the goods have been shipped on 
a bill of lading already issued instead of issuing a fresh ” shipped ” 
bill of l 1 "as \nd on such noting the bill ot lading already issued 

will to . ‘shipped* bill of 1rt 

,JJstcr v *m. It wa , 

Auld "»• ’ USU '4-owner as his r " ent T as J . to thc condl - 

l [°lharterer. 'But it was held in Manch<^ m state 

'Willy & a. 1 that a mere reference of a The car " cr 

jlading by inserting a clause like “all < tln « “ weight quality 
I charter " does not fix the shipper with kn<‘ 1Cm ^ s ^ es 
jwas signing the bill of lading as the agent' d conc lition, it will 
a *is expressly stated in the bill of lading o c * n 8 ood order and 
annexed to the bill of lading 1 . as cou ^ have keen 

* 4. Where Cl1 -harterer is himself t 

- »v»/»rrl»r 

Requirements under the Carriage of Goods by Sea Act: 

Under the carriage of Goods by Sea Act, 1925, a bill of lading 
including a similar document of title issued in respect of cargo 
shipped from an Indian port must contain the following:— 

{&) It must contain a clause paramount, ic. f a statement 


Act, 


* Smith’s Mercantile Law, 13th ed., p. 338. 

2 Ajtide HI, r, 3 (c) of the Schedule to the Carriage ti Goods k Sea 
i 1925, i t 
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that it is to have effect subject to the rules laid down 
in the Act 1 . 


( b ) It must contain statements showing among others 
(/) the leading marks necessary for identification of the 
grads as the same arc furnished in writing by the 
shipper before thp loading of such goods starts, provided 
such marks are stamped or otherwise shown clearly 
upon the goods if uncovered, or in the cases of cover¬ 
ings in which such goods are contained, in such a 
manner as should ordinarily remain legible until the 
end of the voyage ; (it) the number of packages or 
pieces efr the quantity ar weight, as the case may be, 
as furnished in writing by the shipper ; and (in) the 
apparent order and condition of the goods ; provided 
that no carrier, master or agent of the carrier, should 
be bound to state or show in the bill of lading an) 
marks, number, quantity or weight which has reason¬ 
able grounds for suspecting not accurately to represent 
the goods actually received, or which he hs ah ad no 


reasonable nrua"*s of checking 1 ’. « same 

bill of ladn^ ien deliw 

Effects of a Bill of L are in charge of the snip and is given i 

The effects of a b>'P f si S ncd b Y one o£ the ship# £ Vc 

as follows :_ shows that the goods have bet v -3 tej 

1. A bill of ladir'P" then usually preserves three® ^ ot 
the master within tht^^ ta the transaction and fills them u|T 
ship is chartered unlt b *^' These forms along with the mate /j 
shipper knew of the 1 t () the shipowner who signs them any 
ment and the shipped biUs of ladin S to %, c shipper, retainer 
damaged by any cau^ lIls of ladin « » n A 'the bill TOTing. In 
Sandeman v . Sewer\ A, the shipowner chartered a ship to C, the 
charterer, to sail to X, and load from C’s agent there. The 
charterparty provided that the master should sign bills of lading 
without prejudice to the charter (i>., without conflicting with 
any provision of the charter). At X goods were shipped hv 
shippers who knew nothing of the charter, under a bill of lading 
signed by the master. It was held that the shippers could sue A, 


1 Carriage of Goods by Sea Act, 1925, S, 4. 
, 3 Ibid, r. 3* Ait. Ill of the Schedule. 

L.R. 2 Q.B. 86. 
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the master having signed as his agent. Similarly the shipowner 
will not be able to rely on any restriction on the authority of the 
master to sign a bill of lading in a particular form imposed under 
a charterparty which otherwise would be within the ordinary 
authority of the master unless the shipper knew of the terms of 
the chartey\ 

2. Where a bill of lading is issued to a shipper, other than 
the charterer, who ships goods on a ship which is chartered by 
way of a demise, the charterer alone is liable for any I06S or 
damage to the goods cosered by the bill of lading whether the 
shipper knew of the charter or not J . 

$ Where a shipper has notice that the ship is chartered and 
that u dor the charter the master is the agent of the charterer 
in signing bills of hiding, the shipper can sue the charterer only 
for any loss or dam igt even if the charter does not amount to a 

demise In Samuel v West Hartlepool Steam Navigation Co® 

a shipper shipped oil in a chartered ship under a bill of lading, 
the contract providing that the charterer’s form of bill of lading 
was to be used The bill of lading was ir fact signed by the 
mastei on the charterer’s form It was held that the shipper 
could not sue the shipowner as his contract was with the 

charterer. But it was held in Manchester Trust v Furness, 
Willy & Co 1 2 3 4 * 6 that a mere reference of a charterparty in a bill of 
lading by inserting a clause like “ all other conditions as per 

charter ” does not fix the shipper with knowledge that the master 
was signing the bill of lading as the agent of the charter unless it 
is expressly stated in the hill of lading or a copy of the charter 
is annexed to the bill of luding\ 

4. Where the charterer is himself the shipper, the biU of 
lading is to be regarded as merely a receipt for the goods and 
cannot vary the terms of the charter unless the parties expressly 
and clearly intend to effect such variation. As Lord Bramwell 
observed in Wagstaff v. Anderson®, “ to say that the bill of ladkig 
is a contract, superseding, adding to, or varying the former con- 


1 Scrutton on Charterparties and Bills of Lading—12th Ei, 59. 

2 Baumvoll v$. Gilchrest, (1893) A.C. 8. • 

3 (1906), 11 Com. Cas. 115, 

4 (1895) 2 Q.B, 539 (C.A.) 

B The Draupner (1910) A.C. 450. * 

6 (1880), 5 C.P.D. at p, 177. 

7R 
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tract, is a proposition to which I can never consent.’ 1 l£ the 
holder of a bill of lading is an agent of the charterer the effect 
of the bill of lading would be the same 1 . In Rodocanachi p. 
Milburn 2 the master of a chartered ship was authorised, under 
the charter, to “sign bills of lading, at any rate of freight, and 
as customary at port of lading, without prejudice to tjie stipula¬ 
tions of the charter.” The charterer shipped goods under the 
charter and the master signed a bill of lading containing a 
stipulation that the shipowners would not be liable for “the 
negligence of the master and the crew ” which was not in the 
charter. The goods were lost through the negligence of the 
master* It was held that the master could not insert a clause in 
the hill of lading to the prejudice of the charter and the bill of 
lading was merely a receipt and the shipowners were liable. 

5. Where a bill of lading, issued to a charterer who is also 
the shipper, is transferred to a bonafide transferee for value with¬ 
out notice of the terms of the charterparty the shipowner cannot 
rely on the charterparty as against such transferee and is bound 
by the terms of the bill of lading. The position would be the 
same as against a shipper or an endorsee from him who takes a 
bill of lading in ignorance of the terms of a charterparty. In 
the Patria 3 a ship was chartered to C under a charterparty which 
relieved the shipowner of liability for certain excepted perils 
including “ restraint of princes.” F shipped goods to G in 
ignorance of the charter and the master signed a bill of lading 
containing only an exception of “ perils of the Sea The goods 
were lost for “restraint of princes.” In an action by G, who 
was also ignorant of the charter, against the shipowner, it was 
held that the shipowner was liable as the bill of lading did not 
contain an exception of “restraint of princes” and that the bill 
of lading was not affected by the terms of the charter of which 
both F and G were ignorant. 

The effects of a bill of lading whether issued under a charter- 
party or not are as follows :— 

1. A bill of lading signed by the master within the terms 
of his authority is prima facie evidence against the carrier 
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the shipowner or the charterer, where the charter is a demise or 
the bill of lading is signed by the master as the agent of the 
charterer to the knowledge of the shipper) that the quantity or 
weight of the goods stated therein has been delivered on the 
ship 1 2 * . If the carrier cannot deliver the full quantity he will be 
liable for any deficiency unless he can prove that the quantity 
stated m the bill is incorrect. 4 * Under the Carriage of Goods by 
Sea Act, 1925* 1 , a hill of lading must show the number of packages 
01 prices' or the quantity or the weight and the apparent order 
and condition of the goods which are pnma facte evidence against 
the carrier. The carrier will be liable for any deficiency m the 
weight or quantity or packages and the condition of the goods 
as stated unless he can show that the statement m the bill of 
lading relating to these was incorrect. 

2 If a bill of lading is transferred to a bonafide transferee 
tor value, the statements in the bill of lading are conclusive 
twdcce against the corner evtn if the goods have not m fact 
been shipped or the statements as to their quality, quantity or 
weight arc inconect and the earner will be liable to the transferee 
for non-delivery or deficiency in the quality or quantity or weight 
of the goods as stated in the bill of lading 4 . But the carrier will 
not be liable even to a transferee for \^luc if the bill was obtained 
by misrepresentation 01 fraud of th holder of the bill or the 
shippei or some person under who i the holder claims or if the 
holder knew at the time of the transfer of the bill to him that the 
statements in the bill were incorrect r ‘ 

k In the case of a bill of lading issued in India, the shipper 
is deemed to guarantee the accuracy of the statements furnished 
bv him e.g., as regards the quality or quantity of the goods and 
incorporated in a bill of lading and is bound to indemnify the 
earner for any loss, damage or expenses arising from any in¬ 
accuracy m such statement e.g., when the carriei becomes liable 
to a bonafide trarsferce for value 0 . ^ 

4, Where any particular weight of a bulk cargo is accepted 


1 Carriage of Goods by Sea Act. 1925, r. 4 Art III of the Schedule* 

2 Smith vs. Bedouin S. N. Co (1896) A.C. 70. 

’ R. 2, Art. Ill of the Schedule. 

4 Brown vs. Powell Coal Co. (1875), LR 10 CP. 562. 

B Valieri vs. Boyland (1866) LR. 1 C.P. 382. 

•Carnage of Goods by Sea Act, 1925, r, 5, Art. HI of the Schedule. 
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by a third party other than the carrier and is incorporated as such 
in a hill of lading issued io India, such weight as stated in the bill 
of lading will not be prima fade evidence against the carrier and 
the shipper will not also be deemed to guarantee the accuracy 
thereof and the carrier will not be liable for any deficiency in the 
weight even to a transferee of the bill of lading for value. 

Bill of Lading a document of title-functions s 

A bill of lading has been defined as a document of title in the 
Sale of Goods Act 1 . Its function is twofold, namely, (a) it 
serves as an evidence of the contract between the shipper and the 
carrier and (b) it serves as a symbol of the goods shipped. In 
the latter capacity it is regarded as a document of title in the 
sense that a transfer of the bill of lading is regarded as a symboli¬ 
cal transfer of such property in the goods in favour of the 
transferee as it was the intention of the parties to transfer”. The 
transferor may intend (a) to transfer absolutely the property in 
the goods or (b) to pass the property conditionally as on the 
acceptance of bills of exchange for the price or (c) to effect a mort¬ 
gage of the goods as security for an advance or (d) to effect a 
pledge of the goods for the same purpose or (e) to pass no property 
at all in the goods as when no consideration is paid for the transfer.* 
The function of a bill of lading as a document of title is most 
ably summarised by Bowen L. J. in Sanders vs. Maclean 4 in the 
following words :— 

“A cargo at sea, while at the hands of the carrier, is 
generally incapable of physical delivery. During this period 
of transit and voyage, the bill of lading by the law merchant 
is universally recogrised as its symbol ; and the indorsement 
and delivery of the hill of lading operates as a symbolic deli¬ 
very of the cargo. Property in the goods passes by such indorse 
ment and delivery of the bill of lading, whenever it is the 
intention of the parties, that the property should pass, just 
as under similar circumstances the property would pass by an 
actual delivery of the goods. And for the purpose of passing 
such property in the goods and completing the title of the 


IS. 2 (4). 

* Sewell ps. Burdick (1884), 10 A.C. 74. 

*$crtttton on Charterparties and Bills of Lading, 12th Ed. pp. 190, 191- 
*4M3)» a QJW3. 327 at p. 341. 
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indorsee to full possession thereof, the bill of lading, until! 
complete delivery of the cargo has been made on shore to 
someone rightfully claiming under it, remains in forte as a 
symbol and carries with it not only the full ownership of 
the goods, but also all rights created by the contract of 
carriage between the shipper and the shipowner. 1 It is a key 
which, in the hands of a rightful owner, is intended to 
unlock the door of the warehouse, floating or fixed, in whiok 
the goods may chance to be/’ 

Transfer of Bill of Lading : 

A bill of lading making goods deliverable “to order” or “to 
order or assigns ” of the consignee or “ to order’’ or “to order or 
assigns” of a blank name is by mercantile custom negotiable by 
indorsement and delivery and a bill of lading making goods 
deliverable to bearer is similarly negotiable by mere delivery/ 2 
Hut a bill oi lading, which makes goods deliverable to a specified 
person and does not show on the face of it that it is transferable eg. 
where it does not show that the goods arc deliverable to the “order 
or assigns” ot the consignee or of a blank name, is not negotiable. 3 
Indorsement may be effected by the shipper on the consignee 
writing his name on the back of the bill. The indorsement may 
be 11 in full ” or special i.e., in favour of a specified person in which 
<ase the indorsee transfers it again only by reindorsing it. 4 The 
indorsement may, however, be “ in blank ” in which case the bill of 
lading may be transferred again by mere delivery/* 

Bilk of Lading if Negotiable Instruments : 

Although a bill of lading, which makes goods deliverable to 
<>rdc” or “to order or assigns” of a named person or a name left 
blank or “to bearer”, is negotiable by indorsement and delivery ot 
delivery only as the case may be, and property in the goods may 
pass if that was the intention of the parties to the transfer, yet 
&uch a bill of lading cannot be regarded as a negotiable instrument. 


1 

2 
a 


4 

s 


Bills of Lading Act, 1855, S. 1. 

Scrutton on Charterparty and Bills of Lading, 12th Ed. p, 187. 
Henderson vs. Compton d* Escompte de Paris (1873), 4 L R. 5 px. 
753 at 259. 

Lickbarrow m. Mason (1794), 5 TJL 683. 

Per Lord Sdbeume i* SewcS »s. Burdick (1884), Ao AC 74 at p. 83. 
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The characteristic feature of a negotiable instrument is that a 
holder in due course acquires a valid title to the instrument, even 
as against the true owner, irrespective of any defect in the title 
of his transferor in all cases excepting when he derives his title 
through a forged indorsement. 1 But the holder of a bill of lading 
takes the bill subject to any defect in the title of his transferor or 
any person from whom his transferor derives his title whether he 
m a holder for value without notice of such defects or not 2 . The 
difference between a negotiable instrument and a bill of lading 
is, therefore, that in the former case a holder in due course takes 
a better title than his transferor, where in the latter case the holder 
takes only such title as his transferor possesses. Thus where A 
ships goods to C and sends the bill of lading to C along with a 
bill of exchange for the price on the condition that C can take the 
bill of lading on accepting the bill of exchange, the intention of 
the parties is that the property in the goods will only pass on C\s 
acceptance of the bill of exchange/* If C takes the bill of lading 
wrongfully without accepting the bill of exchange and indorses it 
in favour of D who takes it bonafide and for value, D will have 
no title to the goods as against A, though he was not aware of the 
defect in C's title. A hill of lading is, therefore, negotiable only 
in a popular sense and not in a technical sense 1 4 . 

But in the following cases a bonafide transferee for value with¬ 
out notice acquires a better title than his transferor even in the 
case of a bill of lading :— 

(a) Where an unpaid vendor has parted with the property 
in the goods absolutely and has handed over the bill 
of lading to the consignee, a bonafide indorsee for value 
from the consignee of the bill of lading would take the 
goods free of the right of the vendor to stop the goods 
in transit. 5 

(i b ) Where a bill of lading issued under a charterparty by 
the shipowner to the shipper whether the charterer or 
not, differs in its terms from the charter, the shipper 


1 S. 58 of the Negotiable Instruments Act ; also see the chapter on 
Negotiable Instruments. 

PCurncy vs, Bchrend (1854), 3 E. fit B. at pp. 633, 634. 

8 Sale of Goods Act, S. 25; 

4 Scrutton on Cfearterpariies and Bills of Lading, 12th ed* p. 188. 

* Scruttoa on Charter-parties and Bills of Lading, 12th ed- p. 210. 
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if he is the charterer or is aware of the charter ; is 
bound by the terms of the charter. But if the bill of 
lading is transferred by the charterer or the shipper, 
who is aware of the charter, to a bonafide holder for 
value who takes it ignorant of the terms of the charter, 
such transferee will take the bill unaffected by the terms 
of the charter even though the agent of the shipowner 
who signed the bill of lading had no authority to sign it 
provided it was within the ordinary authority of the 
agent and the difference in the terms of the bill of lad¬ 
ing was not obtained by fraud of any previous holder 1 
Thus if any clause contained in the charterparty limiting 
the liability of the shipowner is not incorporated in the 
bill of lading, a bonafide indorsee for value of the bill 
of lading would take it free from the operation of such 
clause limiting the liability and can sue the shipowner for 
any loss or damage which is not excepted in the bill of 
lading, though it might have been so in the charter- 
party. 2 * 

(c) Where a mercantile agent is with the consent of the 
owner , in possession of the bill lading in respect of 
the shipment of those goods, an indorsee or transferee for 
value of the bill of lading from him whether by way 
of sale, mortgage or pledge would acquire a valid title 
of the goods as against the true owner, provided the 
indoisee or transferee acts in good faith and has not 
noticed that the agent has no right to transfer the bill 
of lading/’ 

( d ) Where a person, having sold goods, continues in posses¬ 
sion of the bill of lading in respect of the goods, a transfer 
of the jjjjl of lading by him or his mercantile agent 
whetherjpy sale, mortgage or pledge, would qqgfer $ 
valid title in respect of the goods to any transferee for 
value who takes the bill in good faith and without 
notice of the previous sale. 4 


1 Mitchell ». Soaife (1815), 4 Camp. 298. 

2 The Patna (1871) L.R. 3 A. 6c E. 436 ; Chappel us. Comfort (1861), 
10 C. B. N. S. 802 ; Manchester Trust us. Furness (1895) 2 Q. B. 
539; Turner vs. Haji Goolam (1904) A. C. 826. 

8 Sole of Goods Act, S, 27; Contract Act, 5. 178. 

4 Sale of Goods Act, S. 30 (1); * 



TW 


UUMNWUAL I4W 


(e) Where a person, having bought or agreed to buy goods, 
obtains, with the consent of the seller , possession of the 
bill of lading in respect of the goods before he becomes 
the owner of the goods, as when a purchaser under a 
hire purchase agreement obtains the bill of lading before 
any instalment of the price has been paid, a transfer of 
the bill of lading whether by way of sale, mottgage or 
pledge would pass a valid title to the transferee as against 
the original seller provided the transferee takes the bill 
for value and in good faith and without notice of any 
lien or other right of the original seller. 1 

Warranties and Terms : 

A contract of affreightment, whether contained in a charter- 
party or evidenced by a bill of lading, contains statements, which 
are either of facts as then existing eg , the then position 01 condi¬ 
tion of the ship or arj promises toi the iuturt e c; that the ship 
will be ready to load by a given day Statements as to promises 
for the future aie usually to be found m a charlerparty and are 
rbsent m a bill of lading ; for a bill of lading is issued aftei the 
goods have been shipped or delivered for being shipped whereas 
the process of shipping and loading in the case of a eharterparty 
takes place after the signing of the eharterparty The statements 
in a contract of affreightment are cither warranties or terms A 
warranty in a maritime contract as in a maune insurance contract 
denotes a term which is usually called a “condition” and w'hich 
i$ so essential to the contract that its non fulfilment entitles the 
party relying thereon to repudiate the contract. “It is eitliei an 
affirmation or promise of the existence of some f ict or facts upon 
the non-existence of which the contract ceases to exist A term, 
on the other hand, means any affirmation or promise which is not 
so vital as to make the contract dependent upon its tiuth. It 
corresponds to a warranty in an ordinary contract and its breach 
only gives rise to a right for damages to the aggrieved party. 
Whether a term in contract of affreightment is a warranty or a term 
is to be determined by the court from the intention of the parties to 
be gathered from all the surrounding circumstances. 8 In Sugcr vs . 

*/W, S. 30 (2). 

*€ammertial Laws of the World, VoL XIH, p. 520. 
vs, Burness (1863), 3 B. * 951. 
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her, dr “-Charterers to have the option of cancelling the agreement. 
Duthie 4 a ship was chartered to be ready on or before 10th Novcm* 
It was held that such readiness was a condition precedent or 
warranty, the breach of which would entitle the charterer to cancel 
the agreement The same charter also contained a clause that the 
Captain should attend daily at the broker’s office to sign bills of 
lading. It was held that such a daily attendance was only a term 
and not a warranty 

A party entitled to repudiate a contract of affreightment for 
breach of warianty may waive it and treat it as a mere term and 
sue for damages for its breach In the case ot a bill of lading 
disputes occur vtry rarely as to whether a term is a warranty or 
not because the shipper can hardly discover a breach of warianty 
before the ship has sailed and his no opportunity ot taking his 
^oods back and the shipper has to seek his remedy by way of 
damages m case of any breach of warranty 

Warranties may be either express or impiltd by law 

Implied Warranties ; 

The following wnrintics are implied m every contract of 
ffreightment unless they arc cxcludtd by deal and unambiguous 
woids“ — 

(1) Warranty of Stan or thinc\s —A carrier by contracting 
to carry goods in a ship impliedly warrants that his 
ship is seaworthy for the purpose of the particular 
vovage, that is, she is fit in all respects to carry her cargo 
safclv to its destination, having regard to all the ordinary 
perils to which such i cargo would be exposed on such 
a voyage 1 * 3 4 5 The seaworthiness must exist not only at 
the commencement ot loading but also at the time of 
sailing from the port of loading 1 
In Cohen vs Devidson/’ a ship was chartered to proceed to a 


1 (1860) 8 CBNS 45. 

*Rathbone vs. Mclver, (1903) 2 KB 378 , Eldershe vs Borthwtck, 
(1905) A C 93, Nelson vs Nelson, (1908) A C 16, Chartered 
Bank w B I S N Co, (1909) A C at p 375 

3 Steele vs State Line Steamship Co. (1877), 3 AC 72 

4 Hedley vs. Pinkney S S Co., (1894) AC. at p 227; Mao0 v King 
w Hughes (1895) 2 Q. B. 550. 

5 Scrutton on Charterparties, l2th ed. p. 99. 

• (1877) 2 QJ.U 455. 
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a wharf in a river and there take on board a cargo and sail for 
another port. It was found that the ship was seaworthy when 
she began to load but unseaworthy when she put to sea. It was 
held that the shipowner was guilty of breach of warranty for sailing 
to make the ship seaworthy at the time she put to sea after loading 

There is no fixed standard for determining seaworthiness 
Seaworthiness is a relative term and vanes according to the nature 01 
the voyage and the cargo to be earned Thus a ship may be sc> 
worthy for a voyage in home waters but unsea worthy for a voyage 
across the Atlantic 1 or tor a voyage at one season of the year anrl 
not for a voy age at another season Similarly a ship carrying whe u 
may be seaworthy without a refrigerating machinery or one which 
is out of order but i ship carrying fio/en meat must have i 
refrigerating machinery in oidcr bet ore it s ills in order to b 
seaworthy Thus in Maori Kin*, vs Hughes/ wheie frozen mcil 
carried by i ship w is damiged by i hit ikdown of the lefriger ltnu 
machinery due to a defect which existed when the voyige start d 
it was held that the wirranty oi scjwoj tlnncss was broken and bit 
shipper was entitled to leeover damage from the shipowner, thou.h 
the bill ol lulme provided that the steamer shall not he jeamn 
able for the condition of goods shipped under this hill ( 
lading, nor for my loss or dam igc thereto arising from failu i 
or breakdown ol m ichincrv If, however, the defect due to wh w 
the machineiy bioke down aiost after the voyage had starti 1 
the shipownei would not have been li iblc as the damage wonl 
have come under tht exception In this case the exception d 
not expressly limit the li ability of the shipowner for unseawoitlu 
ness at the start and hence he was held lublc Similarly in Stani 
vs Richardson, 1 4 was neld that the charterer was entitled 
cancel the charterputv where it \\ is fotnd that the chartneJ sh 
was seaworthy to carry any cargo except wet sugar which was L 1 
cargo to be carried under the charttiparty and foi which the sh 1 
had not pumps of sufficient capacity 

Where a voyage is to be performed in different stages, dur ni 
which the ship requires different kinds of, or further, prep anti >i 
or equipment, there is an implied warranty that at the comtncn * 


1 Smith’s Mercantile Law, 13th ed. p 340 
*0895) QB 550 * 

*(1875), LR. 9 C.P. 390, 
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merit of each stage the ship is seaworthy in respect of her prepara¬ 
tion or equipment for the purposes of that stage. Thus where 
a voyage includes a stay in a port of loading, sailing down a river 
to the open sea and then an open sea voyage, there are three stages 
in the voyage and at the commencement of each of the three stages 
she should be seaworthy for the purposes of that particular stage. 
Thus while sailing down the river, it will be enough for her to 
sail with a river crew and without the heavy equipment necessary 
for a sea voyage But while taking to the sea she must have 
a seagoing crew and the heavy equipment necessary for a sea 
voyage in order to be seaworthy 1 

Where the undertaking as to seaworthiness is broken and the 
shipper discoveis it before the voyage begins he can treat the 
contract as repuduted b) tilt shipowner and refuse to load his 
goods But if he discovers the bieich subsequently he can recover 
any loss sustained by him by reason of the unseaworthiness Under 
the common law i shipowner is absolutely liable for any loss caused 
bv unseaworthiness it the starting of the voyage even where the 
unseaworthiness would not be discovered with all the care and 
diligence unless he is expresslv pioteeted from such liability by 
exceptions in the charter oi the bill of tiding But under the 
Cimage of Goods bv Sti Act, 1^25 1 * the undertiking of the ship¬ 
owner is only to exercise due diligence to make the ship seaworthy 
where goods are shipped under a bill of lading whether under a 
(harterparty oi not The shipowner is not, therefore, liable in 
cises of shipments under bills of lading issued m India for any 
unseaworthincss which could not be discovered by due diligence or 
care But under the c image of goods bv Sea Act, 1925, 1 the 
shipowner cannot, bv am express provision in a bill of lading, relieve 
himself of his liability for any loss caused by his neglect or default 
in exercising due diligence to make the ship seaworthy which he 
is still permitted to dc> under the common 1 iw where goods are 
hipped under a charterparty 4 

(2) Implied warranty of reasonable despatch •—In every 
contract of affreightmert the carriet impliedly undertakes that the 

1 Mcfaddcn vs Blue Star Line (1905) 1 KB 697, Wade tv. Cocker 
line (1905), 10 Com Cas 115, Rid k Co vs Page, Son k Ea$t, 
(1927) 1 K B 741, 

2 Bank of Australia vs Clan Line (1916) 1KB 39, 

8 Art U, r. L 

4 Art II, 48 
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ship “shall be ready to commence the voyage agreed on, and to 
load the cargo to be carried, and shall proceed upon and complete 
the voyage agreed upon, with all reasonable dispatch”. 1 2 A breach 
of this undertaking may amount to a repudiation of the contract 
or may give the shipper only the right to recover damages for 
any loss which he may have suffered due to delay. 

Thus if by a breach of this undertaking there is such delay as 
goes to the root of the whole matter, and deprives the charlerer- 
or the shipper of the whole benefit of the contract or entirely 
frustrates the object of the charterer or the shipper in shipping 
the goods, the charterer or shipper may refuse to ship 
or load the goods. 1 ' But if the delay is not so serious as to dis¬ 
charge the contract, the charterer or the shipper cannot refuse to 
load, but the carrier will be liable for damages unless the delay 
is due to some cause for which the carrier is not liable under the 
excepted clause in the contract of affreightment. In Mac Andrew 
vs. Chappie, 3 a ship was chartered “with all convenient speed, 
having liberty to take an outward cargo for owner’s benefit, direct 
on the way, to proceed to a named port, and there load a full cargo” 
The ship deviated to another port which was not “direct on the 
way” to the named port and arrived at the named port a few days 
late. The charterers, thereupon, refused to load. It was held 
that the charterer was not entitled to ret use to load as the object 
of the voyage was not frustrated, but could recover damages for 
the delay. 

In some cases the circumstances which cause the delay may 
render the performance of the contract impossible and bring about 
what is called in the language of maritime contract “frustration 
of the commercial purpose of the adventure.’’ This happens where 
the ship is requisitioned by the Government before the voyage 
starts 4 or where the ship is detained at the port of loading by an 
order of the Government as a result of w#r* or where the ship 
cannot sail due to blockade or where the ship is lost due to no 
fault of the carrier and so on. Where the contract becomes 


1 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 107. 

2 Mac Andrew vs. Chappie (1866) L. R. 1 C. P. 643 ; Freeman vs 
Taylor (1831), 8 Bing 124. 

*Und. 

4 Bank Line vs. Cape! (1919) A.C. 435. 

* Scottish Navigation Co. vs. Sputer (1917) 1 K.B. 222, 
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impossible of performance, the rights and obligations of both 
parties come to an end excepting that any party who'has received 
any benefit under the contract, is bound to restore it to the oilier 
party under the Indian Contract Act. 1 

(3) Implied warranty against deviation :—In the absence of 
any express stipulation, the shipowner under a contract of affreight¬ 
ment, ( impliedly undertakes to proceed in the ship without 
unnecessary deviation from the proper route of the voyage. 2 
Where the route is fixed by the contract, the route so fixed is the 
proper route. Where no route is fixed by the contract, the usual 
and customary route from the port to loading to the port of dis¬ 
charge could be the proper route 3 and this need not necessarily be 
the shortest route. 

Express stipulations authorising deviation are usually inserted 
in a charterparty or a bill of lading eg., the ship may have “liberty 
to call at any ports in any order to sail without pilots, and to tow 
and assist vessels in distress, and to deviate for the purpose of 
saving life or property”. A clause giving the ship “liberty to call 
at any ports in any order” is, however, cor strued strictly and allows 
the shipowners to call at such ports only as are in the ordinary 
course of the named voyage. Any clause giving the ship liberty 
to deviate is always construed with reference to the commercial 
object of the voyage and however wide the clause may be, it will 
not justify any deviation inconsistent with the main object of the 
voyage. 1 

Deviation may also be justified under the common law in the 
following cases 3— 

(a) Where the ship deviates to save human life, as from a 
wrecked or torpedoed ship lying outside the ordinary 
route, but not for the purpose of saving property apart 
from agreement. 3 

(b) Where the ship deviates in order to avoid some immi¬ 
nent peril, as by hostile capture, pirates, icebergs, or 
other dangers of navigation. 0 

1 S. 6*5; Sec the rights of parties in case of discharge by supervening 
impossibility, 

2 Leduc vs. Ward (1888), 20 Q.B.D. 475. 

* Per Lord Esler, M.R. at p. 481. 

r Glynn vs. Marketson, (1893) A.C. 351. 

° Searamang* vs. Stamp, (1880), 5 G.P.D. 295. 

8 The Teutonia. H872), L.R. 4 P.C. 171. 
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(c) Where the ship deviates for repairing damage to the 
ship or the cargo. 1 

Unreasonable delay may amount to deviation as much as a 
departure from the usual route. Thus taking a ship in low “has 
been held to be equivalent to a deviation, and rightly so, seeing 
that the effect is necessarily to retard the progress of the 

towing vessel, and thereby to prolong the risk of the voyage.’' 2 

The effect of unjustified deviation is to take away from the 
shipowner the protection given by the "excepted points'* clause in 
a charterparty or a bill of lading and to annul the exceptions in 
the contract. The shipowner will, therefore, be liable to the 
charterer or the shipper as the case may be for any loss or damage 
which the goods sustain, unless he can show that (a) the loss or 
damage is caused by any of the common law exceptions, namely, 
the act of God or by the King’s enemies, or by inherent vice of 
the goods and (b) that the loss or damage by one of these excepted 
causes was not, and could not have been occasioned by the devia¬ 
tion. 3 Practically the shipowner can hardly prove the second 
proposition except where the loss or damage is due to the inherent 
vice of the goods. 

(4) Implied warranty by shipper not to ship dangerous goods 
without notice :—In every contract of affreightment there is an 
implied warranty by the shipper that the goods he ships are not 
dangerous or so packed that they may he dangerous. If he ships 
such goods he will be liable to any person who is injured by the 
shipment of such dangerous goods excepting where the shipowner 
had notice of the dangerous character of the goods or ought to have 
known such dangerous character or had full opportunity of 
observing such dangerous character. 1 In such a case it will be no 
defence that the shipper took all reasonable care to pack the goods. 
In Brass vs. Maitland* .1 shipper shipped sixty casks described as 
“ bleaching powder ” apparently sufficiently packed. The powder 
contained chloride of lime, which corroded the casks, and 
damaged the rest of the cargo. It was held that in the absence 


1 Phelps, James & Co. vs. Hill, (1891) 1 Q.B. 605. 

^Per Cockburn C. J. in Searamanga vs. Stamp (1880) 5 C.P.D. a* 

3 Morrison vs, Shaw Savill, (1916) 2 K.B. 783. 

*Bamfidd vs, Gooli, etc, Transport Co. (1910) 2 K.B. 94. 

* (1856), 6 E. & B. 470. 
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of notice to the shipowner of the dangerous character of the 
goods, the shipper was liable for the damage caused, unless the 
powder was so well known an article that masters of ships ought 
to know of its dangerous charter and that it was no defence for 
ihe shipper that he had shipped the goods, packed as he received 
them from third parties, without negligence. 

“ Goods may be dangerous within this principle if owing to 
legal obstacles as to their carriage or discharge they may involve 
detention of the ship.” 1 In Mitchell v . Steel", a charterer shipped 
rice on a ship for carriage to a particular port. The discharge of 
rice at the port could only take place with the permission of the 
British Government. The charterer knew this, but the shipowner 
did not and could not have reasonably known it. In consequence 
the ship was delayed at the port. It was held that the charterer 
was liable to the shipowner for the delay. 

The Duties and Liabilities of a Carrier by Sea under the 
Common Law : 

A carrier by sea means the shipowner or a charterer by demise 
who carries goods for shippers. It cannot be laid down with any 
i-inount of certainty whether the liability of a carrier by sea is 
like that of a common carrier or like that of a bailee for reward 
tally. If he has the liability of a common carrier then in the 
,d>sence of any express stipulation, he will be regarded as an 
.usurer of the goods entrusted to him ai.d he will be liable for 
any loss of or damage to the goods unless caused by any of the 
common law exceptions, namely, (a) the act of God, or 
(b) king’s enemies, or (c) the inherent vice of the goods or ( d ) a 
general average sacrifice 1 * 4 *, without any negligence or deviation on 
r hc part of the carrier*. Hut if he has the liability of a bailee, 
his duty will be to take reasonable care of the goods only and he 
will not be liable for any loss or damage which has not been 
caused by his negligence 5 . In the earlier cases decided in England 
the tendency had been to regard the liability of a carrier by sea, 
(whether he carries goods for all and sundry or only under a 


1 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 119. 

2 (1916) 2 K. B, 610. 

8 Nagent vs. Smith (1876), 1 C.PD. 42 2 ; Per Bowen L.J. in Papdorf 
Hamilton (1886), 17 Q.B.D. at p, 683. 

4 Morrison vs. Shaw Savill, (1916) 2 K.B. 783. 

9 Nugent vs* Smith, Supra. 
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specific charter or on the application of private shippers only), 
like that of a common carrier not because he is in every case a 
common carrier but by reason of an alleged custom by which a 
carrier by sea is supposed to carry goods “at his own absolute 
risk, the act of God or the Queen’s enemies alone excepted 1 .*’ But 
in later cases the existence of the alleged custom has been doubted 
and it has been held that the liability of a common carrier would 
attach to such carriers by sea only as undertake to carry goods 
for all and sundry and are within the definition of a common 
carrier e.g a shipowner who carries goods in a general ship. And 
shipowners, other than of general ships, those who are 

not common carriers, are to be regarded only as bailees and will 
incur liability only if any loss or damage is occasioned by his 
negligence to exercise reasonable care and diligence.- 

It is, however, only a matter of academic interest as to 
whether the liability of a carrier by sea is, in the absence of an> 
express stipulation, like that of a common carrier or a bailee ; tor 
in practice the liability of a carrier is almost always defined in a 
contract of affreightment whether contained in a charterparty 01 
evidenced by a bill of lading and in the case of hills of lading 
issued in India the duties and liabilities of a earner are defined by 
the carriage of Goods by Sea Act, 1925. 

J n actual practice a carrier very rarely incurs the liability of a 
common earner ; tor the chaiterparty or the bill of lading undei 
which he carries goods invariably contains excepted clauses which 
exempt him from liability for any loss of or damage to the goods 
caused b\ certain perils specified ir the clauses unless the perils 
causing the Joss or damage could have been avoided by his reason¬ 
able care and diligence These excepted clauses in a mantirm 
contract are known a* “ excepted perils.” 

Excepted Perils : 

We have already seen that “excepted perils” refer to thos'’ 
dauses in a charterparty or a bill of lading which relieve th<. 
earner of his liability for any loss of or damage to the goods 
intrusted to him caused by any of the perils specified in those 


1 Per Brett J, in Liver Alkali Co. vs. Johnson, (1874) L.R. 9 Ex 338 
at p* *544. 

* Nugent «. Smith, Supra; The Xantho, (1887), 12 A.C. 503; The 
Dulro, (1869), L.R. 2 A. fit E. 393. 
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clauses. In a chart erparty the “excepted perils' 9 clauses also 
exonerate the charterer from his liability for failing to perform 
his part of the contract, e.g., loading the cargo within the specified 
time, as a result of any of the excepted perils. Under the common 
law no restriction is placed on the right of the carrier to limit his 
liability for carrying and delivering the goods entrusted to him 
in the same condition as that in which he received them by 
inserting any exception in the contract. As a result earners have 
often been inclined to expand the 1 excepted perils 1 clauses so as 
to cover, almost eveiy ground on which they might be held liable. 
This tendency has, however, been checked by the passing of the 
carriage ot Goods by Sea Act, 1925, which prohibits a carrier 
carrying goods under a bill of lading issued in India from con¬ 
tracting out of his liability foi negligence in performing his duties 
enjoined bv the Act or m taking reasonable care for loading, 
slowing, handling or discharging the goods 1 . We shall discuss 
the effects ot the carriage ot Goods by Sea Act, 1925 on the 
liabilities of a carriei later on. Apart from the effect of the 
carnage nf Goods b\ Sea Act, a carrier cannot under the excep¬ 
tions claim exemption Irom liability for any loss or damage 
caused bv his negligence or that of his servants or by a breach on 
his pari ot the implied warrants ot seaworthiness or the implied 
warranty against deviation unless the exceptions in the contract 
cxpresslv provide for exemption of liability arising from any of 
these giounds. In Siordet v. Hall 2 goods were shipped under a 
bill of lading containing the excepted peril, “ the act of God” 
The captain filled the boiler of the ship with water on the night 
previous to the date of the sailing. As a result of frost coming 
on during the night, the tubes burst damaging the goods. It 
was held that the negligence of the Captain excluded the excep- 
t’on, though frost was an “act of God. 71 Similarly in Steel vs. 
State Line Steamship Co. { goods were shipped under a bill of 
lading which excepted “ perils whether or not arising from the 
negligence of the shipowner’s servants, risk of craft or hull, or 
any damage thereto, etc.” The goods were damaged as a result 
of seawater entering through the negligence of some of the crew 
in leaving a port hole insufficiently fastened. It was held that if 


Carriage of Goods by Sea Act, 1925, Art. Ill, 2 & 
(1828) 4 Bing. 607 
(1877) LR 3 A.C 
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this were so at the beginning of the voyage, the si^was un¬ 
seaworthy and the exceptions in the bill of lading dmiot pro¬ 
tect the shipowner, as they do not apply till the vMhse has 
begun. 

A carrier will be protected from liability under the <9fltception& 
only if the loss or damage is proximately caused by arf^ of the 
excepted perils and not otherwise. Proximate cause does not mean 
the last cause in a chain of causes but the direct and dominant 
cause, though not necessarily the lost cause in point of time 1 . 
Suppose goods are shipped under a bill of lading which excepts 
“perils arising from fire." Goods are damaged by water poured 
to extinguish a fire. In this case though the last cause is the 
pouring of water, yet fire being the dominant cause, the ship¬ 
owner will be protected under the exception. 

The usual excepted perils which are provided for in a charter- 
party or a bill of lading are the following :— 

(a) Perils of the Sea —The term k perils of the sea’ has the 
same meaning in a maritime contract as in a marine 
insurance policy. We have already discussed it in 
connection with marine insurance. Where loss or 
damage occurs due to perils of the sea, the shipowner 
is relieved of liability if 1 perils of the sea 1 is excepted 
in the contract of affreightment. 

( b ) Act of God— We have also discussed the meaning of 
this term in our discussion on marine insurance. 

(c) King's enemies —This has also been noted in the 
chapter on marine insurance. 

(d) Arrests or restraints of princes, rulers and peoples— 
This has also been studied in connection with marine 
insurance. 

(r) Pirates, robbers and thieves —We have also studied this 
in our discussion on marine insurance. 

(/) Barratry —This has also been discussed in connection 
with marine insurance. 

( g ) Negligence of master and mariners —This exception 
is engrafted in a maritime contract in order to enable 
the carrier to claim protection under the excepted perils 
even where loss of or damage to the goods entrusted 


1 Leyland S. S. Co. v<. Norwich Union (1918) A.C. 350. 
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to him is caused by the negligence of the master and 
the crew. But this will not protect the carrier if the 
ship was unseawortby at the start due to the negligence 
of the master or the crew 1 , nor would it protect the 
carrier if he deviates without justification unless he can 
show that the loss or damage would have occurred in 
any event 3 . This clause can now be inserted only in 
a charterparty ; for under the carriage of goods by Sea 
Act, a shipowner under a bill of lading cannot contract 
out for the negligence of his servants in performing the 
duties imposed by the Act and in taking reasonable 
care for the goods entrusted to him' 1 . But the Act 
exempts a carrier from liability for the neglect or de¬ 
fault of the master, mariner, pilot, or the servants of 
the carrier in the navigation or in the management of 
the ship 4 . 


Duties of a Carrier by Sea under the Carriage of Goods by 
Sea Act : 

The Carriage of Gtx)ds by Sea Act, 1925, applies only where 
-;uods are shipped under a bill of lading whether pursuant to a 
Jiarterparty or not or a similar document of title 5 . In the first 
place it defines the liability of a carrier by sea by imposing certain 
Julies on him which the carrier cannot contract out. In the 
second place it defines the immunities of a carrier by sea by 
tempting him from liability in certain specified cases. Its object 
has been on the one hand to deprive the carrier of his freedom 
'o contract out of his common law liabilties and to grant him 
Hihslantial protection on the other. 

The duties imposed by the Act on a carrier by sea under a 
Ml of lading are as follows :— 

(1) The carrier is bound, beforehand at the beginning of 
the voyage, to exercise due diligence to— 

(a) makes the ship seaworthy ; 

(£) properly man, equip and supply the ship ; 


1 Steel *v. State Steamship Co. (1877) L. R. 3 A. C. 72; 
* Morrison vs. Shaw Savill, (1916) 2 K. B. 783. 

** Art. Ill rr. 2 and 8; 
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(c) make the holds, refrigerating and coal chambers, 
and all other parts of the ship in which goods are 
carried, fit and safe for their reception, carriage and 
preservation. 

(2) The carrier must properly and carefully load, handle, 
stow, carry, keep, care for and discharge the goods 
carried subject to the immunities granted to him undei 
the Act. 

Liabilities of a Carrier by Sea under the Carriage of Goods 
by Sea Act and the Merchant Shipping Act, 1894 : 

Under the Carriage of Goods by Sea Act, 1925, a carrier h\ 
sea carrying goods under a bill of lading issued in India or a 
similar document of title is absolutely liable for any loss or damage 
to or in connection with goods arising from the negligence, fault 
or failure of the carrier in the duties and obligations imposed 
on him by the Act t.c., his failure to exercise due diligence to make 
the ship seaworthy or to take reasonable care in loading, handling, 
discharging or carrying the goods. Any danse in the contract ol 
carriage which would relieve the earner or the ship from liabilits 
for such loss or damage would be null and void 1 . But a carrier 
carrying goods otherwise than under .1 bill of lading, e.g.. undei 
a charterparty where no hill of lading is issued to the chartcier 
is at liberty to enter into any agreement in any terms as to his 
liability for such goods whether by way of exempting his liability 
altogether or otherwise provided such an agreement is not illegal 
or contrary to public policy. As the carriage of Goods by Sea 
Act applies in the case of shipments covered by documents of 
title similar to a bill of lading, it appears that the liability o( a 
carrier, where goods are shipped under a contract evidenced b\ 
a receipt, would be the same as where the shipment is under a 
bill of lading. But where goods are shipped under a contract, 
the terms of which are embodied in a receipt which is not negoti¬ 
able and marked as such, the carrier may enter into any contract 
relieving his liability, whether arising from his breach of dutv 
under the Act or not, in any terms provided the agreement is 
not illegal or contrary to public policy and the goods, which are 
agreed to be carried, are not ordinary shipments in the ordinary 


1 Art HI, r, 8: 
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course of trade but. are such or the circumstances, .conditions and 
terms of their carriage are such as would reasonably justify a 
special agreement e.g., articles of special value like gold or silver 
or the carriage of ordinary commodities in times of waT or similar 
emergencies 1 2 * . 

A carrier by sea or a shipowner carrying goods under a bill 
of lading or a similar document of title is entitled 
Protection under to the following immunities under the carriage 
of Good^by ^° oc ^ s by Sea Act, 1925, unless he surrenders 

Sea Act. the immunities or agrees to increase his responsi¬ 

bility and liability in a greater degree than is 
required by the Act“:— 

(1) A carrier or shipowner is not liable for any loss or 
damage arising or resulting from unseaworthiness of the 
ship unless such loss or damage is caused by want of due 
diligence on the part of the carrier to make the ship 
seaworthy and to properly man, equip and supply the 
ship and to make the holds, refrigerating and coal 
chambers, and all other parts of the ship in which 
goods are carried, fit and safe for their reception, 
carriage and preservation. If, however, any loss or 
damage is caused by unseaworthiness, it is for the carrier 
to prove that he exercised due diligence and care 8 . 

(2) A carrier or a shipowner is not liable for any loss or 
damage arising or resulting from 4 5 — 

(a) act, neglect, or default of the master, mariner, pilot 
or the servants of the carrier in the navigation or 
the management of the ship. Leaving the hatches 
of the ship uncovered whereby the cargo is damaged 
has been held to be neglected in management entitL 
mg the carrier to protection in Gosse Miller d v. 
Canadian Government Merchant {Marine®. Manage¬ 
ment of the ship means management of the whole 
ship and not of any particular cargo carrying 
apparatus e.g,, the holder or refrigerator. The 

1 Article VI. 

2 Art, V ; 

® Art, IV, r. 1. 

4 Art. IV, r. 2. 

5 (J928) i K^fi. 7T7 C.A, 
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carrier could be liable for any loss or damage arising 
from the mismanagement of such apparatus 1 * 

Similarly the stealing of cargo by the crew would 
not be an act of management and the carrier will 
not be protected 2 . 

(b) Fire unless caused by the fault, or privity of the 
carrier. It seems that the carrier will not be protec¬ 
ted if it is caused by the negligence of the carrier 
to make the ship seaworthy 3 . 

(c) Perils, dangers and accidents of the sea or other 
navigable waters. We have already seen that pcriU 
of the sen do not mean every peril which may occur 
on the sea but mean perils of and due to the sea. 

(d) Act of God e.g., a tempest. 

(e) Act of War. 

(/) Act of public enemies. 

(g) Arrest or restraint of princes, rulers or people, or 
service under legal process. 

(A) Quarantine restriction. 

(i) Ad or omission of the shipper or owner of the 
goods, hh agent or representative. 

(}) Strikes or lock-outs or stoppage, or restraint of 
labour from whatever cause, whether partial or 
general. 

(^) Riots and civil commotions. 

(/) Saving or attempting to save life or property at sea. 

(m) Wastage in hulk or weight or any other loss or 
damage arising from inherent defect, quality or 
vice of the goods. 

(n) Insufficiency of picking. This, of course, will not 
protect a carrier as against an indorsee of the lull 
of lading if the insufficiency was apparent when the 
goods were delivered to him 4 . 

(o) Insufficiency or inadequacy of marks. 

* 


1 Formanand EHaens vs. Federal S. N. Co. (1928) 2 K.B 424. 

2 R. I. Brown & Co. vs. T. & J. Harrison (1927) 96 LJ.K.B. 102*5. 

3 Royal Exchange Assurance vs. Kingsley Navigation Co. (1923) AC 
235 where a similar provision in the Canadian Carriage of Goods bv Water 
Act, 1910 came to be decided. 

4 Silver vs . Ocean S. S. Co. (1930) 1 K.B* 416. 
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( p ) Latent defects not discoverable by due diligence. 

( 9 ) Any other cause arising without the actual fault 
of the carrier or 1 2 without the fault or neglect of 
his agents, but the carrier has to prove that the 
loss or damage was not caused by his fault or by 
the fault or neglect of his agents. 

(3) A carrier is not liable for any loss or damage resulting 
from any deviation in saving or attempting to save life or pro¬ 
perty at sea or from any other reasonable deviation”. 

(4) A carrier or a shipowner will not in any event be liable 
for any loss or damage to goods in any amount exceeding £ 100 /- 
per package or unit, or the equivalent of that sum in any other 
currency, unless the nature and value of such goods have been 
declared by the shipper before shipment and inserted in the bill 
of lading. By agrccmci 1 between the earner and the shipper the 
maximum of £100 7 -, payable by the carried where goods exceed¬ 
ing that value arc nut declared, may be increased but not reduced. 
The declaration required by the Act in ordei to make the carrier 
liable for any sum greater than £100 - is pnma jade evidence 
of the truth of the facts contained therein but is not conclusive 
against the c irricr who is at liberty to prove that the goods were 
not in fact of the declared value or nature in case any loss or 
damage is caused to the goods and claims arc made against the 
carrier on the basis of the declared value. If the nature and value 
of the goods have been knowingly misstated by the shipper in the 
bill of lading the carrier will not be liable in any event for loss or 
damage 3 . 

(5) Cfoods of inflamable, explosive or dangerous nature, 
which have been shipped without the knowledge and consent of 
the carrier, may he landed at any place at any time prior to their 
discharge or destroyed 01 rendered innocuous by the carrier with¬ 
out compensation, and the shipper of such goods is liable for all 
damages and expenses directly or indirectly arising out of or 
resulting from such shipment- Even if such goods are shipped 
with the knowledge and consent of the carrier, his master, or 
agent, the carrier may, if they become a danger to the ship or 


1 It should be read as “and”—See L. J. Brown 8c Co. «'jf. T. & J. 
Harrison (1927) 96 L.J.K.B. 1025. 

2 Art. IV, r. 4. 

8 Art. IV, r. 5* 
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cargo, land them at any place or destroy or make them innocuous 
without liability on the part of the carrier except the liability to 
contribute to a general average loss where they are destroyed or 
sold at an under value before discharge 1 . 

( 6 ) Unless notice of any loss or damage and the general 
nature of such loss or damage be given in writing to the carrier 
or his agent at the port of discharge before or at the time of the 
removal of the goods or if the loss or damage be not apparent, 
within three days, such removal shall be prima facie evidence of 
the delivery by the carrier of the goods as described in the bill 
of lading excepting where there has been a joint survey and inspec¬ 
tion at the time of removal. In any event the carrier is discharged 
from all liability in respect of loss or damage unless a suit is 
brought within one year after the delivery of the goods or the 
date when the goods should have been delivered. In the case 
of any actual or app^hended loss or damage, ihc carrier and the 
person who receives the goods must give all reasonable facilities 
to each other for inspecting and tallying the goods." 

The Merchant Shipping Act, 1894 is an Act of the British 
Parliament. Sections 502 and 503 give certain 
Protection under protection to shipowners, British and Foreign, 
the Merchant w hich applies to the whole of the British Empire 3 
1894. and the c.image ol Goods by Sea Act docs not 

affect or alter it 4 . Shipowners include a charterer 
by demise but not an ordinary charterer who enters into contracts 
of carriage with shippers’'. The immunities granted by the 
Merchant and Shipping Act, may be enumerated as 

follows :— 

(1) The owner of a British sea-going ship or of any share 
therein is not liable for any loss or damage happening without his 
actual fault or privity in the following cases, namely , 0 

(a) Where any goods are lost or damaged by reason of fire 
on board the ship ; or 


1 Art. IV, 40. 
a Art. Ill, r. 6, 

a Merchant and Shipping Act, 1894, S. 509. 

+ S. 7 (I). 

a The Steam Happer, No. 66, (1908) A.C. 126; Merchant and Shipping 
Act, 1906, S. 71. 

«S. 502. 
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(£) where any gold, silver, diamonds, watches, jewels, or 
precious stones, the true nature and value of which 
have not been declared by the owner or shipper thereof 
to the owner or master o£ the ship in the bills of lading 
or otherwise in writing, are taken in or put on board 
the ship and are lost or damaged by reason of any 
robbery, embezzlement, making away with, or secret¬ 
ing thereof. 

(2) The owners of a ship, British or foreign, are not liable 
to damages beyond the maximum amounts mentioned below 
where such damages are caused without their actual fault or privity 
in any one of the following cases, namely 1 :— 

{a) where any loss of life or personal injury is caused to any 
person carried in the ship or 

(b) where any loss of life or personal injury is caused to any 
person carried in any other vessel due to the improper 
navigation of the ship ; 

(r) Where any damage or loss is caused to any goods, 
merchandise or other things whatsoever, 1 ' on board the 
ship ; 

(</) where any damage oi loss is caused to any other vessel, 
or to any goods, merchandise, or other things whatso¬ 
ever on board any other vessel, due to the improper 
navigation of the ship ; 

The maximum amount payable by the owners of the ship as 
compensation is the amount calculated at £15/- for each ton of 
the ship’s tonnage where loss of life or personal injury is caused 
either alone or together with loss or damage to vessels, goods 
merchandise or other things.* But where there is loss of life or 
personal injury together with loss of goods, vessels etc., the 
claimants for loss of life or personal injury arc alone entitled to 
a maximum amount calculated at £7/- per ton of the ship’s ton¬ 
nage out of the total maximum of £15/- per ton of the ship’s 
tonnage and the remaining part of £8/- per ton of the ship’s 
tonnage is the maximum payable to the claimants for loss of or 
damage to goods, vessels, etc. But if the loss of life or personal 
injury is assessed by the court at an amount exceeding the 
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maximum calculated at £7/- per ton of the ship'$ tonnage, the 
claimants for such loss will be entitled to a proportionate share in 
the residue i.e., in* the £8/- share of the total maximum calculated 
at £15/- per ton of the ship’s tonnage. 1 It seems that if the loss 
of life or personal injury is assessed at less than the £7/- share, 
the claimants for the loss of goods, vessels etc., cannot claim in the 
residue of that share which will enure to the benefit of the owners 
of the ship. Where there is loss of life or personal injury only, the 
claimants for such loss are entitled to claim upto the maximum 
amount calculated at £15/- per ton of the ship’s tonnage. But it 
such loss is assessed at less than the maximum the claimants can* 
not claim anything more than the assessed amount. Where there 
is loss or damage to goods, vessels, merchandise etc., the claimant 
for such loss cannot ge! more than a maximum amount calculated 
at £8/- per ton of the ship's tonnage/ The following example 
will make the position clear. 

The owners of a *>hip, X, weigh 1000 tons. Due to had 
navigation it collides against another ship Y, as a result of which 

Y sinks along with her cargo. The value of Y is, £20,000 and tha 4 
of her cargo Rs. 20,000/-. The total loss is, therefore, Rs. 40,000/- 
As the loss is only of goods and the vessel, the owners of X will 
have to pay Rs. 8000/- only i.e., the maximum amount calculated 
at £8/- per of the ship’s tonnage of 1000 tons. 

This Rs. (8000/- will he paid as between the owners of Y ard 
those of her cargo proportionately t.c., Rs. 4000/- to the owners of 

Y and Rs. 4000/- to the owners of her cargo. Hut suppose in 
addition to this loss seven lives on board of both X and Y are 
lost. The owners of X will then be liable to a maximum compensa¬ 
tion of £15,000/-, calculated at £15/- per ton of the ship’s 
tonnage. Out of this £15,000/- the claimants for the loss of the 
lives will be entitled at once to £7000/-, being the £7/- part of 
it. If the loss of lives is assessed by the court at £7000/-, the 
claimants in respect thereof will have no further claim on the 
residue. If it is assessed at less than £7000/-, say £5000/-, the 
remaining £2000/- out of £7000/- will go to the benefit of the 
owners of X and not to the owners of Y or those of her cargo. 
But if the loss of lives is assessed at more than £7000/-, say, 

\ The Victoria (1888), 13 P, D. 125 ; see also The Corathie, (1857) 
p. 178. 

2 S. 503 (1), (ii). 
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£17,000/-, then the claimants thereof will be entitled to a propor¬ 
tionate share in the remaining £8/- part of the total of £15,000/- 
ije %t £8000/- for the unsatisfied balance of £10,000/- along with 
the claims of the owners of Y and those of her cargo. The residue 
after paying off £7000/- to the claimants for the loss of lives is 
£8000/- On this £8000/- the owners of Y, the owners of her 
cargo, and the claimants for the loss of lives have their respective 
claims for £20 000/-, £20,000/ and Rs 10,000/- (being the 

unsatisfied balance foi the compensation paviblc for the loss of 

lives) 

The total of these claims is £50,000/ of which 2/5th is that 
of the owners of 2 5th is thit of the owners of the cargo and 
l/5th is that oi the cl um ints tor the loss of h\f s for the unsatisfied 
balance Therefore, the owners of Y will get a proportionate 
2/5th shirt of £5000 , £32(0 , the owners ot her cargo will 
get the s ime amount of £ 3200 ind the claim mts for the loss 
of lives will get i pioportionile 1 /5th sh ire of £8000, le £1600/ 
That is out of the tot ll m i\imum imouni pivable by the ship 
owncis mmeh £15 000 £5000 will go to the claimants fot 

the loss ot li\cs £3200 will go to the owners of Y and £3200/- 
will to the owners of her t irgn But suppose there is no loss 
of \esstl or cirgo but i loss of >nl\ two lives The court will 
assess the dimige for the loss of c ich one of these lives by taking 
into ennsulciation ill icl~\ ml cireum t nccs namely, the age of 
the dt^ristd his expedition of lift the numki of his dependents, 
the mt ins of livelihood of his dependents ind so on Suppose, of 
the two h\es ont wis m old man w tli hardlv mm> Vcjrs to live 
and hasing onh one dependent mmelv, i widow who his sufficient 
means tc maint tin hcistlf an! the other w is \ \oung man who 
hid mim dependents without am othei means of livelihood 
excepting the income timed hv 1 “*■ T* *uipurt will assess a 
gieitu dimige for the 1 jss of the \o\°' ^ ir its life than that for 
the old mms life Suppose the court assesses £20,000/- for the 
loss of the )oung mm’s hte and £10,000/ for that of the old 
man’s life The total loss is then £30 000/- of which 2/3rds will 
go to the claim ints foi the loss of the voungman’s life and l/Vd 
to that for the loss of the oldman’s life The maximum amount 
payable by the owners of X is £15,000/-, calculated at £15/- per 
ton of the ship’s tonnage of 1000 tons Therefore the claimants 
for the loss of the youngman’s life will get a proportionate 2/Vd 
share of the £15,000 f te„ £10,000/- and the claimant for the loss 
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of the old man's life will get a proportionate l/3rd share of the 
£15,000/- £5,000/-. 

Clauses in a Charterparty : 

A charterparty, as we have already seen, is itself the contract 
of affreightment. It usually sets out in detail the duties of the 
charterer and the shipowner. The performance of the contract 
by the shipowner and the charterer takes place after the signing 
of the charterparty. The following are the usual clauses in a 
charter party :— 

{a) Proceeding to the place oj loading : This clause imposes 
duty on the shipowner to proceed to the place of loading. The 
port to which the ship is to proceed may be named in the charter 
or it may be left to the charter to name, being “a port as ordered*’. 
Where the port is named in the charter or is named afterwards by 
the charterer, the ship is bound to go theic for the purpose of 
loading the cargo furnished by the charterer, even if the ship 
cannot get to the port or the port is unsafe, unless the charter- 
party contains a stipulation that the ship is to proceed to the port 
or as near as she can safely gel or that the port is a “safe 
port”. A “safe purl” means a port which is not only 
physically safe for the ship to get to but also politically safe. 1 
The shipowner will fulfil his obligation if the ship gets to the port 
or as near as she can safely get or to any safe port where the charter- 
party permits the same. As to the time within which the ship is 
required to reach the port of loading, charterparty usually provides 
that the ship should reach the port of loading either by a fixed date 
or with reasonable or all convenient speed. Where the charter- 
party is silent on this point, the shipowner is nevertheless bound 
to exercise due diligence to reach the port with reasonable or 
convenient speed.” If the ^’nowner fails to bring the ship to the 
port of loading or as ne at °xiercto as she can safely get or to any 
other safe port, as the coke may he, within the fixed day, where 
the day is fixed or within a reasonable time, where no day is fixed 
the charterer can, in all cases, except where the delay is caused by 
any of the excepted perils specified in the charterparty, recover 
damages suffered by him for the delay. 3 But whether such delay 

i 1 The Teutonia (1872), L. R. 4 P. C. 171 at pp. 181, 182. 

. s MacAndrew w. Chappie (1865), L. R. 1 C. P. 643. 

f ** Marker vs. MacAndrew (1865), 18 C. M. N. S. 759. 
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will entitle the charterer to cancel the contract and refuse to load 
depends on whether the delay is so inordinate as to amount to a 
frustration of the commercial adventure embodied in the charter- 
party. 1, If the delay is not such as to defeat the commercial object 
of the adventure, the charterer cannot throw up the charter and he 
will have to rely on such remedies as he may have by way of 
damages unless the delay is brought about by an excepted peril. 1 2 * 
In Hudson, vs . Hill 8 a ship was chartered on 28th December, while 
lying at U, to proceed forthwith to X, and there load, perils except¬ 
ed “which may prevent the loading or delivery of the cargoes 
during the said voyage.” Owing to delays caused by excepted 
perils, the ship did not reach X till 28th July whereupon the 
charterers refused to load. It was found as a fact that the delay 
did not defeat the commercial object of the adventure. It was 
accordingly held that “forthwith’' meant without the reasonable 
delay ; that the exceptions applied to the voyage to the port of 
loading and that the charterers were not justified in cancelling the 
charter. In order to protect the charterer, it is usual to have a 
“cancelling clause” in the chartcrparty which entitles the charterer 
to cancel the contract on the failure of the ship to reach the port 
within the fixed date or within a reasonable time where no date 
is fixed. Where there is a cancelling clause in case of delay which 
is such as to defeat the object of the adventure, the charterer can 
cancel the contract even if the delay is bought about by an excepted 
peril. In Smith vs. Dart 4 * , a ship was chartered to proceed to a 
port and there load, certain perils being excepted, the charterer 
having the right to cancel the charter if the ship did not reach the 
port of loading and be ready to load by 15th December. Through 
excepted perils, the ship could not be readv to load on 15th 
December. It was held that the charterer was entitled to cancel 
the contract. The charterer may in addition to cancelling the 
charter, where he is entitled to do so, sue the shipowner for 
damages caused by the delay unless it is brought alxiut by excepted 
peri Is.\ The charterer may, on the otherhand, where he is 
entitled to cancel the charter, elect to affirm it and load his cargo 


1 Jackson vs. Union Marine Insurance Cn. (1874) L. B 10 C. P. 125 ; 

2 Barker vs. MacAndrew (1865), 18 C. B. N. S. 759 ; 

* (1874), 43 L. I. C. P. 273 ; 

4 (1884), 14 Q.B.D. 105. 

n Nelson vs. Dundee East Coast S S. Co. (1907). Srss. Cas. 927 
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and sue the shipowner for damages caused by the delay unless it 
is brought about by an excepted peril. 1 2 3 

(b) The loading of the cargo —This clause imposes the duty 
on the charterer to load the cargo. When the ship is at the place 
where she is bound to be i e, either at the port oi as near thereto 
as she can safely get as the case may be, and the charterer has 
been notified about the readiness of the ship to load, the ship is 
regarded as an atrwtil ship The obligation of the charterer to 
load begins only alter the ship becomes an ainved ship. In the 
absence of any stipulation to the contrary, the duty of the charterei 
to supply cargo according to the charter is absolute This duty 
is threefold, namely, (a) the caigo must icasonably compl> with 
the terms of the chartei, (b) the charterei must bring the cargo to 
the loading place, if it is not already there and (r) the charterer 
must perform his part of the actual loading, it any 

As regards (a) the duty ol the charterer is to load the kind 
of cargo specified in the charterparty it any If he loads a cargo 
of different description whose fi eight is higher than thit of the 
chartered freight, the shipowner can claim the excess freight In 
Steven vs. Bromley" a ship was chartered to load at New York 
a cargo of steel billets at 23sh a ton. The charterer shipped 120S 
tons of Steel billets and 987 tons of other gtxids, the market jate 
of freight for which was higher than 23 sh a ton It was held that 
the shipowner was o titled to the highet late of freight on the 
987 tons Where the eh.irterer has the option to load alternative 
cargoes eg, a full cargo of ‘wheat and/or mai/e and''or jye”, 
the charterer will not he relieved of liability if he is pi evented from 
loading one kind of cargo eg wheat by an excepted peril , for hi 
can as well load either mai7e or rye * 

As regards (b) the duty of the charterei is to brim> the goods 
to the place of loading, and in the absence of anv agreement or 
custom of the port, to the side of the ship This duty is absolute 
and the excepted perils in the charterparty do not apply to the 
bringing of the cargo to the port of loading, but applies to the 
operation of putting the cargo on board only 4 . The charterer will 
not, therefore, be relieved of his liability of bringing the cargo to 

1 Barker vs MacAndrew, Supra 

2 (1919) 2 KB 722. 

3 Bnghtman vs Bunge Y Born, (1924) 2 KB 619 

4 Coverdak vs Grant (1884) 9 AC 470 
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the port of loading even if he is prevented from doing so by 
circumstances beyond his control c.g., strikes, 1 bankruptcy of 
merchants supplying the cargo, 2 non-existence of such cargo, 3 or 
impossibility of carrying the cargo, when obtained, to the port of 
loading due to ice, lailway Relays or Government orders. 4 For 
failing to provide the cargo or any part of it the charterer is liable 
lo pay compensation or damage to the shipowner equivalent to 
the freight lost thereon But the charterer is relieved from this 
liability in the following casts — 

(/) If the chart crpaity provides expressly tor any exception 
in bringing the caigo to the port ol loading and the 
charterer is pi evented from bringing the cargo by reason 
of the excepted cause 

(«) If the chartcrparty contains an implied exception excus¬ 
ing the charterer from liability for tailing to bring the 
cargo to the port ot loading and the charterer is 
prevented from bringing the cargo by the excepted 
event Thus if the cargo must necessarily be conveyed 
from a particular place in a particular manner, an 
exception will be implied that if the transit is prevented 
by an excepted peril expressly mentioned in the charter, 
the charterer will not be liable provided he can show 
that there \v is no othei method oi bringing the cargo 
to the port of lending 

In Hudson vs Ede,' a ship was chattered to load grain 
at a particulir |x>it, the caigo to be biought alongside 
the ship at the port/of loading and loaded within thirty 
da\s, delay in loading being excepted in case it was 
caused by ice The charterer would not load the ship 
within the fixed time as a result of the river through 
which the grain was to have been brought to the port of 
loading being blocked by ice. In an action by the ship¬ 
owner for damages tor detention of the ship beyond the 
stipulated period, it was found that the only method 
by which the grain could have been brought to the port 


x 1bid M p 476, per Lord Selbourne 

3 Hills ps Sughrne (1846), 15 M. & W. 253. 

4 Coverdale vs Grant, Supra. 

B (1868), LR 3 QB 412. 
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of loading was the transit by the river. It was accord¬ 
ingly held that the transit being rendered impossible 
by an excepted peril, namely, ice, the charterer was not 
liable for the delay. 

(ill) If both the charterer and the shipowner knew that the 
cargo would have to be obtained from a particular 
source or under certain circumstances which might 
cause delay in obtaining it and such delay in fact 
occurs. 1 In Hrris vs . Drusman 2 * ship was chartered 
to load at a particular colliery. Before signing the 
charterparty both parties knew that the colliery engine 
had broken down and was being repaired. It was held 
that the charterer would not be liable in case of delay 
in bringing the cat go prosided the engine was repaired 
and the cargo was loaded within a ii.isorable time. 

As regards (c ) the duty ot the charterer ceases as soon as he 
brings the goods by the side of the ship and in the absence of any 
special custom or agreement, the duty of putting them on board 
and stowing them is on the shipowner, who is liable for any loss 
or damage caused by his negligence or that of the stevedores 
employed.' But if the charterparty provides for anything to be 
done by the charterer, the charterer is liable for his failure to do 
it unless he is excused by the excepted perils mentioned in the 
charterparty. The excepted perils apply to the operations connected 
with putting the goods on board the ship, as we have already 
noticed. 

A charterpartv usually provides \hat the charterer is to load a 
certain number of tons or a “full and complete cargo” either of 

specified goods or goods in general. Where the charterer is to 

load a full and complete cargo, the duty of the charterer is to load 
as much cargo as the *>hip can carry with safety, 4 subject to 

modification which any custom of the port of loading may impose,* 
Thus where the good> are of such a nature that they cannot be 
loaded without having spaces in the ship’s holds known as 

“broken Stowage” when sugar or molasses are loaded in 


1 Ard an S. S. Co cv. Wier (1905) AC, 501. 

2 HR54), 23 L.J. Ex. 210. 

8 Blaikie vs. Stembridge (1859), 6 C.BN.S. 894. 

4 Heathfield vs. Rodenachet (1896), 2 Com. Cas, 55 (C.A.). 
^Cuthlert n Cumming (1856), It Ex. 405. 
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hogsheads and puncheons respectively leaving broken stowage, the 
broken stowage has to be filled up by the charterer unless he is 
exempted from doing so by the custom of the port of loading. 1 

(c) Cesser Clause •—This clause provides that the liabilities of 
the charterer undei the charterparty will cease on the cargo being 
shipped and is usually inserted in consideration of the charterer 
granting to the shipowner a lien on the cargo lor demurrage and 
dead freight The exemption granted to the charterer is co-exten- 
sivc with the hen conferred on the shipowrer and charterer* inspite 
of the caluse remains liable for claims tor which no hen is granted 
to the shipownci " Thus where in i clnrtcipaitN shipowner was 
gisen a lien on the caigo foi demurrage only md not for damages 
foi detention, and the chaiteiei \\ o relieved from liability on the 
cargo ben g loaded it was held thit the charterei was liable for 
damages for detention hut not feu dcmiuragc foi which the ship- 
ownei was given a lien { 

(d) Unloading or dt\<hatgc of the cargo —This clause provides 

for the dut> of the shipownci to piocecd with his ship to the port 
of dischirge and irringi for the discharge of the cargo In the 
absence nt m\ spec id igicuntnt nr custom tht duty of the 

shipownei is to get the goods out of the ships hold and place 

them on the ships cle*k or ilongside* an<l he is rot bound to give 
notice ot his itulincs* to unloid either to the charterers, or to 
•hippers )i i_c>i signecs under bills of lading 1 Tht duty of having 
the engo unloidtd aftu it his been taken out oi the ship's hold 
is in the \bscncc of ig»cement oi custom, on the charterer or the 
shipper 7 If no time is fixed bv the chirteip uty oi the bill of 
lading the consignee is entitled to \ reasonable tune for unload¬ 
ing his cargo* But the mittei is invarublv goserned either b\ 

igreement custom, or hv statute 

Where goods belonging to different shippers get mixed up so 


1 Cuthbcit r< Cumming (1856) 1! F\ 405 
J Hmsen Hairold (1894) 1 QB 612 

*See infm for difference between demurragt and damages for deten¬ 
tion 

4 Francesco vs Massey, (1873) LR 8 Ex 101 
** BelUntyne vs Paton, (1912) Sess Cas 246 

6 Harman i/r Mart (1815) 4 Camp 161 

7 Po^tlethwaite vs Freeland, (1880) 5 A,C at p 608, per Lord 
Selbmnr 

* Bourn m Bitliff (1844) II Cl k Fin 45 at p 70 

% 
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as to become unidentifiable during the voyage due to the fault 
of the shipowner, the shipowner is liable for any loss which the 
shipper may suffer. But if such an event is caused by excepted 
perils, the shipowner is not liable and the owners of the mlxcd-up 
goods become tenants-in-common of the entire quantity of mixed 
goods in the proportions to which they have severally contributed 
to that whole 1 and the shipownei must deliver the whole or the 
proceeds thereof m such proportions - 

(e) Demurrage —A chaiterparty usually contains the 
demurrage clause which provides that the chatterer will have to 
finish the loading or unloading within a fixed time 01 at a fixed 
rate, c.g, 200 tons per day, from which the time required can be 
easily ascertained and in default to pay an agreed sum per day 
upto a fixed number of days or for each day the ship is delayed 
after the fixed time The time so fixed for loading or unloading 
is known is lay days Where no time is fixed or where the 
charterer is required to loid and unload v\ th iustomar\ despatch” 
or similar terms, the duty of the charterer is to complete the work 
withm a time which is reasonable having regard to the circums 
tances existing at the pi ice of loidint, c 1 unlo iding md the custom 
of the port 6 

“Demurrage, in its strict mcining, is i sum igictd b) the 
charterer to be paid as liquidated dam ge for delay beyond a 
stipulated or reasonable limt loi loiding md unloading 1 The 
stipulation as to the payment of liquid ited damages is called 
exhaustive when the chirteier agrees to pay a liquidated amount 
by way of compensation foi delay tor each day’s deliv upto a 
reasonable time after the expny of the lay diys, where the liy days 
are fixed or after the expiry of a reasonable time where the lay 
days are not fixed eg, “ten days for loading (or loading with 
customary despatch) and demurrage at £20 ; per diem alter 
wards”, which covers all delay upto a rc isonablc time The 
stipulation is called partial when the liquid ited amount is to be 
paid for each day s delay upto a specified number of days after the 
expiry of the lay days or ol a leasonablc time according as whether 
the lay days are fixed or not e g ‘ten days to load, (or loading with 


’Spence vs Union Marine Co, (1868) I-R 3 CP 427 
2 Scrutton* on Charterparties & Bills of Lading 12th ed 
*Postiethwaite vs Freeland (1880), 5 AC 599 
*Scrutton on Chjrlerparlie-, 12th ed , p 347 
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customary despatch) ten days on demurrage at £20/- per diem" 
which covers delay only for the demurrage days. 

Where the demurrage clause is exhaustive ue, where the 
demurrage days are not fixed or where the demurrage days are 
fixed* all delay after a reasonable time fiom the expiry of the lay 
days m the first instance and all delay after the demurrage 
day* in the second instance entitle the shipowner to unliquidated 
damages for detention Unliquidated damages for detention should 
be deaily distinguished from demurrage proper So long as the 
charteier’s liability to pay demurrage continues, tht charterer has 
the right to detain the ship on payment of the demurrage and 
the demurrage cliuse has the effect of extending the lay days. 1 
Hut when the period during which the demurrage is payable 
expues (/1 after the expiry of a reasonable time from the end of 
the la) days where the demurrage days are not fixed Or after the 
ixpiry of the demurrage days where thev art fixed) and the ship¬ 
owner gets the right to claim dimages (or detention, the charterer 
annot detain the ship and the ship can sail away* 

Where there is a chartcrpartv containing express stipulations 
is to demurrage, the following persons will be liable for demur- 
r igc - 

(a) The charterer unless he is lelieved of liability under a 
cessci clause or under a new contract evidenced by a bill 
of lading issued subsequently 1 3 

(b ) The parlies to the bill of lading, if the charterparty 
stipulations as to demurrage are expressly incorporated 
in the bill of lading 4 

Master of the Ship—His Duties : 

The master is the highest officer on board a ship In popular 
lnigujgt he is known as the Captain On 1 voyage under a 
umtiact ot affreightment the master occupies a double ]>osition, 
mmcly, (1) he is m general the agent of the shipowner in doing 
what is netesary to carry out the contract, and (2) he is in case 
of necessity and for the preservation incl benefit of the cargo the 
agent for the cargo-owners 

1 Wilson & Coventry vs Thoresen, (1910) 2 K B 405 

4 Reider vs Arcos, (1929) 1 KB 352 

3 Scrutton on Charterpsrties, 12th ed 369 

4 Ibid 
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As an agent of the shipowner he has to perform all the duties 
of the shipowner under the charterparty and he can also deal with 
the ship in times of necessity or emergency as a man of ordinary 
prudence would do under the circumstances. Thus he signs bills 
of lading in favour of charterers or shippers. He has to provide 
necessaries which the shipowners have to provide under the charter- 
party. He has to proceed without unjustified deviation and 
unreasonable delay and has to make the ship seaworthy. He also 
has to take reasonable care for the goods earned on the ship unless 
the terms of the charterparty or the bill of lading exempt the 
shipowner from liability for the negligence ot the master and the 
crew. The shipowner is liable for any loss or damage caused bv 
the negligence of the master in fulfilling the under-taking of the 
shipowner or in taking reasonable caie foi the goods unless he 
is expressly exempted from such liability bv the terms of the 
charterparty or the bill of ladn g In times of emergency the master 
as an agent of necessity can do whatever is reasonable under the 
circumstances and his acts in this respect will bird the shipowner 
Thus the master can older the mast to he cut off if it is necrssarv 
to save the ship or to raise money on the secuntv of the ship 
where it is necessary to complete the vovagt 

The master derives authmity to act is an »gent of the argu- 
owner in a manner inconsistent with the ndinary rights of the 
cargo-owner eg., bv selling the goods 01 thiow ing them overboard 
or pledging them for ad\ tnccs of money under two circumstance^ - 

(1) The nccessitv foi the action 

(2) The impossibility of communicating with the shipowners 
or cargo-ow rers or tht? absence of their instructions 
when communication has been made to them 

Thus in The Hamburg 1 a vessel bound from South Amend 
to London with a cargo belonging to English owners, hut not 
perishable, put into St Thomas for repair. The master without 
communicating with the cargo-owneis raised money on a 
bottomry bond on ship, freight and cargo foi the purpose ot 
repair. It was found that mails left Si. Thomas for London 
every fortnight, taking fourteen days for the journey and the 
master could have easily communicated to the cargo-owners and 
waited for their instructions in view of the fact that the cargo was 


1 (1863), 2 Moore, P.C.N.S. 289. 
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j^'-i^cfehablei It was, accordingly, held that the atrgOfOwners 
were hot bound by the bottomry-bond. It may be noted here 
that if the cargo were perishable then the master could not have 
communicated with the cargo-owner without allowing a sufficient 
time to lapse during which the cargo woyid have perished and 
the master would have been authorised to raise the money on the 
bond without communicating with the cargo-owners. 

Freight : 

“Freight’* in the ordinary mercantile sense, is the reward 
payable to the carrier for the carriage and arrival of the goods in 
a merchantable condition, ready to be delivered to the merchant.” 1 
In the absence of agreement the carrier is entitled to the freight 
stipulated in a contract of affreightment if he has substantially 
performed the contract by delivering the goods in a merchantable 
condition. 2 Thus he is entitled to the freight even if the goods 
are delivered in a damaged condition provided the goods remain 
as merchantable articles of the particular description/* But no 
freight is payable if the goods are lost whether by reason of 
excepted perils or not, unless the contract of affreightment provides 
for advance freight or a lump sum freight or the goods are lost 
due to the fault of the shipper alone/ Thus a carrier cannot in 
the absence of express agreement claim a proportionate freight for 
the part of the voyage during which the goods are carried if the 
.Hoods are lost and cannot be delivered at the port: of destination/ 
The following are the usual kinds of freight stipulated in a 
contract of affreightment :— 

(a) Simple Freight :—This is the most common type of 
freight which is only payable on the delivery of the 
cargo at the contractual rate per unit. 

(h) Advance freight :—This signifies a freight which is 
payable at any time before the goods are delivered at 
destination, the actual point of time when it is to be 
paid being fixed in the contract. It must be paid even 
if the goods are lost, provided the loss occurs after the 


1 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 374. 

2 Per Wilks l in Oakin vs. Oxley, (1364), 15 C.B.N.S. 646 p. 664. 

3 Ibid, 

* Cargo ex Argos, (1873) L.R. 5 P.C 134. 

5 Metcalfe vs, Britannia Iron Wdrfcs/ fIBT?) ! QMJX 423. 
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due date of payment/ and if it is already paid the 
carrier can retain it. 1 2 * It is immaterial whether the loss 
is caused by excepted perils or not. 8 Advance freight 
should, however, be distinguished from a loan by the 
shipper to the shipowner, whether on the security ot 
the freight or not , for a loan by the shipper can be 
recovered from the shipowner if the cargo is lost and not 
delivered 4 Whether a payment by the shipper is b\ 
way of adv mcc freight or i loan is to be determined by 
the intention ot the parties as expressed in. the contract 
of affreightment/ but a stipulation that it shall be paid 
“subject to msui mcc or “less insurance’, will mdicitc 
that the |M)mcnl is in advance ol frtighl 1 6 

(c) Dead Ft eight -This is the name gi\en to the compensa 
tion pavahlc tj the e irrier tor loss of height when the 
ehirteiei fuls to furnish a full cugo in terms >1 the 
chaiterpirts 

(d) Lump Sum l tet^ht This is a lump ui gioss sum 
payable b\ the chirterer for the use of the whole ship 
and for ihe entile cargo It is, there (me, payable if the 
carrier is re idv to perform his contiaet though ' o gixxls 
art shipped, oj though part of the goods shipped is not 
delivered The timer is entitled to payment >1 the 
lump height igrecd upon if he delivers part oi the 
cargo, ind it is imm iterul whcthci the pait remaining 
undelivcied is lost by the excepted penis or not 7 If the 
part remaining undelivered is lost b\ a cause not 
excepted in the durterpartv the timer will rtmim 
liable fui the loss but will earn the whole height In 
delivering part ot it 

(e) Time Fteight This is i kn el of freight which is pis 
able for fixed periods of time at the end of each penod 
specified in the chirteiparly It is payable even if time 


1 Oriental S S Co vs Taylor, (1893) 2 OB 518 

2 Byrne vs Schiller, (1871) LR 6 Ex 20, 319 

8 Rodocanachi vs Milburn, (1886) 18 QBD 67 

* Watson vs Shankland (1873) LR 2 HL Sc 304 1 

8 Allison vs Bristol Marine Insurance Co, (1876) 1 AC 209 

6 Ibid. 

7 The Norway, (1865), S Moore, PC.N.S. 245 
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is lost in prosecuting the voyage by the ship 
being unavoidably delayed for repairs or bad weather 
or on account of blockade or embargo unless it is 
provided otherwise in the charterparty or the delay is 
so great as to amount to a frustration of the object of 
the voyage 1 

Persons ettitled to freight —“The person entitled to receive 
payment of freight is prtma facie the person with whom the con¬ 
tract of affreightment was made.” 2 3 Hut it may also be payable 
to a purchaser, or to a mortgagee, of the ship or it may be assigned 
and made payable in favour of a third person 

Ljabiltty fot freight —The pumary liability for the payment 
of freight is on the shipper oi the charteier But under the 
English Bills of Lading \ct, 1K55, \ consignee or the indorsee of 
a bill of lading to whom the property n the goods has passed 
becomes liable for f hi pixmcnt oi freight Apart from this 
statutory liabilits i LoiiMiiPfc 01 v indorsee of i bill of lading 
who takes delivery >t g >ods b\ presenting a bill of lading under 
which freight is pivibli becomes li iblt pay the freight on an 
implied agreement to pi\ the same to he inferred from the 
circumstances'* 

Shipowner ’r hen for freight —A shipowner has a lien at 
common law on the cargo carried by him for the freight due there¬ 
on But this lien subsists onK for freight payable on delivery of 
cargo and docs not txtend to advance freight, m dead freight or 
dcmuriage In exercise of his lien the shipownei is entitled to 
retain the cargo until the freight is paid 

General average loss and Particular average loss : 

Wc have discussed this sublet in connection with marine 
insurance So if the re idei reads “subject matter of the contract 
affreightment” instead ot ‘ the subject matter insured’ in connection 
with our discussion on the subject under the chapter on marine 
insurance nothing more need be said here on the subiect 


1 Scrutton on Charterparties, 12th ed., p. 403 ; See also Havelock vs. 
Gcddes, (1809), 10 East, 5?5 and Moorsone vs. Greaves, (1811), 2 Camp. 
626. 

2 Smith’s Mercantile Law, 13th ed., p. 385 

3 Sanders vs Vanzeller, (1843) 12 L J. Ex. 497 ; Furness m White, 
(1895) A.C 40 
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Bottomry and Respondentia s 

Where the shipowner obtains advances for the use of the ship 
on the security of the ship, freight and cargo, the contract whereby 
such advances are obtained is known as tht u bottomry ’. Where 
such advances arc obtained on the security of cargo only, the 
contract is known as “ respondentia ’ The chai acteristic features 
of a bottomry or respondentia are as follows — 

(a) The contract nust be in writing.' Where a bottomry 
is evccuted in the toim oi a bond,” it is known as 

bottomry bond Where a bottomrv is executed m the 
town of a deed poll,' it is known as “bottomry hill 

( b ) The contract has the efleet oi hypothecating the ship, 
ireight and ciigo m the ease oi bottomry md cargo onlv 
in the ease of lapcindcnn i is security toi repivment ot 
the loan 

(c) The money idv uiecd on hi Minus or lcsponduitia is 
rt} as ihle only o the salt *m\il )1 tlu ship >i cargo 
it its destination and not othuwist The essence ot a 
bottomn or icspondentii is ih it that must be 1 
miritimc usk invoked so th.il tin bornmei is relieve 1 
oi his liability jii cast the ship or the cugu which is 
the security i ir the lo in is lost bctoic m ival it destim 
t ion l 2 3 4 

(V) Tht imount A the loan, the inkiest *o be paid, the 
proputv hypothecated tor lcpaymtnt oi the loan in 1 
the fact that rcnismtPt depends ujxm the safe rnw il 
ot the ship oi cargo at its destitution must bf st ited 
specifically in I he contract ‘ 

(e) The contracts of hoitomn md icsixrndcntia aie usually 
entered into by the master under an implied luthontv 
as the agent d necessity of the oyvner of the ship or 


l Tx Parte Hilkett (1815), ^ Ves & R H5 

2 A bond is a deed signed and sealed by onlv one party to the con 
tract whereby he binds himself to pay another a certain sum of money 
followed by certain conditions of repayment. 

3 When there is only one party to a deed, as when a deed consists 
merely of a promise by A to B without any promise by B to A, the deed 
called a deed polk 

4 Price vs Maritime Ins, Co, (1901) 2 K.B. 412 ; The Mary Ann, 
(1865) L.R. 1 A.&E. at p. 14, 

8 The Heinrich Bjorn, (1885), 10 PD. 44, 49. 



m 


(AW RELATING TO CA&felAGE OF GOODS 

cargo. The authority of the master to hypothecate the 
ship or cargo arises in the following circumstances 1 
(1) Where assistance is required for prosecuting the 
voyage and the voyage would be frustrated if no 
assistance is procured and there are no other resources 
at hand eg , when the master has to pay to free the 
ship from arrest for salvage ; (2) it is impossible to 
lommumcatc with the owner to get his consent and 
(3) ’t is not possible to raise monty on better terms or 
in my other manner But where the mastei can 
Lommunk itt with the ownti 2 oi the owner has an 
a$.ent who is willing to advance monev' or the money 
can be raised on the personal security of the owner on 
bettei teims, 1 4 he master his no authority to enter into 
t bottomry or rtspondentia without the consent of the 
t v jk r It he does so the bolUmiv oi respondentia will 
be vend is ig mut du <xxntr 

Rights of a holder of bottomry or respondentia : „ 

The lerclei on il<ttomi\ ni ^spoiidcntia h is i m »ritime lien* 
n the hvtotlncil d snip oi e ir^o II the moi e> is not reoaid 
vuthm the time prescribe 1 the lciidu in i\ institute an Admiralty 
iction toi the direst ol the ship oi the engo md its sale ' Where 
the sime ship oi ^ irgo is hypothecated moie Inan once during the 
same voyagt the 1 isl hxpotlncitec his a pnoi elinn on the sale 
proceeds ol the ship oi lu^o oxer the pnoi hvpothecatees on the 
principle that the list loin furnishes the meins of ptcserving the 
ship, and \Mthout it the lot mer lentleis would have entirely lost 
their securitN *' The holder of i bottomiv or respondentia, how- 
ex ei, loses all claim against the owner ot the ship or cargo if it 
1 ils to aruve at its dcstinition vitclx 


1 J he Hersex (1837), » Higg \dm Rep *+<J4 Hie kunak (1869)* 
JR 2 PC *505 

4 1 he Onen al (1851) 7 Moo PC Cas 398 
1 Gunn o Roberts, (1874), LR 9 CP *31 
* He a thorn v\ Darling (18 56.) I Moo PC Cis 5 
1 See Williams and Bruce, Admiralty Practice Pirt II, for the proce 
dure m such actions, 4k 

' The Eli/n (1833), 3 Hag# Adm Rep S7 
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Distinction between a bottomry or respondentia and other 
forms of security : 

We have already dealt with the different forms of securities, 
namely, mortgage, hypothecation, lien, and pledge. 3 A bottomry 
or respondentia differs from an ordinary mortgage or hypotheca¬ 
tion in that the money lent on a bottomry or respondentia is in 
hazard during the voyage ; so that if the ship or cargo does not 
arrive safely at its destination nothing is repayable. 1 2 It also differs 
from a pawn or pledge m that it is not necessary that the lender 
should take possession of the ship nr cargo. It also differs from 
the other forms of securities m that if there are successive lenders, 
the last in point ot time is entitled to prionty of payment. 4 It is 
worthy of note that in the other cases of securities the prior lender 
has a prior right Theic is also another piactical difference 
between a bottomrs nr respondentu and other forms of securities 
Since the money lent on a bottomi) or respondentia is in danger 
of being lost m cast the hip or Largo fails to reach its destination, 
the rate of mteres* is alwa\s evtcssivelv high. 


1 Sec p. 387 supra. 

2 Stainbank vs, Fenmng, (1SSJ> 2n LJCP. 226, The Haabet (1899» 

P* 295. * 

4 See Supra. 
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The law relating to bankers and banking may be divided into 
two distinct branches, namely, (a) the law legulating the business 
ol banking t.e„ relations between bankers and their customers and 
between bankers and the outside world which we may for the 
sake of convenience call the pure law of banking and (b) the law 
regulating the organic side ot bankers a> an institution. The 
tormer deals with matters like the payment and collection of 
cheques and other negotiable mstrumei ts and the rights and 
obligations of bankers in icspect thcieof both in relation to their 
customers as well as to mtmbeis ot the general public The latter 
deals with matters like the incoi poration, management and dis¬ 
solution ot h inking concerns L ntil the passing of the negotiable 
Instruments Atl of 1<S81 there w u no Statute in India containing 
provisions’applicable to the business of bulking exclusively The 
Lm of banking mtai L nothing moic than the common law ot 
1 ngland itlihng to Sinking subject to the provisions of the 
Indian Contnct \ct 1872 1 lien came the negotiable Instiu- 
ments \ct with its specific provisions relating to the payment and 
collection of cheques I \ i ki "kei But the Indian Contiact Act 
ind the Negotiable Instiuments \ct do not exhaust the whole 
field of hanking law and itcourst Ins, iheicforc, to be taken fre¬ 
quently to the common law of England as inter pi eted and applied 
in India whcrevei these two statutes have failed to make ir\) 
provision, it may, how'ever, he noted ^h it f\en these two statutes 
have betn framed on the basis ol the T nglish Common lav* So 
far ts the second branch ot the law on the subtect is concerned 
Hanking Companies incorporated in India «t governed by the 
Indian Companies Act, 1913 as amended h\ the Indian Companies 
( Vmendment) Act ot 1936 and bankers who arc partnership 
firms aie governed b> the general law of pailnership as contained 
in the partnership Act and individual bankers ate governed by 
no Specific Statute, apart from the gcnetal civil ard criminal law. 
Under the Indnn Companies Act, 1939, is amended bv the Com¬ 
panies Amendment Att of 1936, a banking company must complv 
uith the provisions contained therein applicable to all companies 
eg , the provisions relating to u corporation, registration, the hold- 
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ing of general meetings, auditing of balance sheets and so on. 
It must also comply with certain special provisions prescribed for 
banking companies by the Companies Amendment Act of 19.% 
e.g., special requirements regarding Capital, Reserve Fund aad 
Cash Reserve. Apart from this the Reserve Bank Act, 19his 
set up the Reserve Bank and also a number of Scheduled Banks 
with a view to better Control the banking organisation and the 
money market of the country as a whole. 

Definition : 

The term k Banker ‘ does not lend it sell to an casv definition 
Neither the Contract Act nor the Negotiable Jnstiuments Act 
define the term. The Negotiable Instruments Act J simply states 
that a banker includes also persons or a corporation or company 
acting as bankers. This is similar to the definition given m 
Halsbury's Laws of Ln gland J whnh is as follows A bank is 
a corporation, partnership oi individual carrying cm the business 
of banking.” These definitions make it cleat that a hanker *s 
distinguished hv lus function and business but do not define what 
that function and bus muss is. Hail defines a hankc m a bank 
as a person or company carrying on the business of receiving 
monies and collecting drafts for customers, submit to the obliga¬ 
tion of honouring cheques rliaun on him hv the customers to the 
extent of the amount 1 2 * 4 nailable in then uirrent lccounts. But 
this definition of Hart ignnits the following facts, namch, (<A the 
customers ma\ draw cheque*. not onl\ on their current accounts 
but mav draw on other accounts t.<* , savings bark accounts; 
(b) the withdrawals of monev bv customers need not be hy 
cheque alone; and (rl a banker lombines other incidental busi¬ 
nesses e.%., lending monev to othcis discounting bills of exchange 
and drafts and so on with a view to making profit. The Indian 
Companies Amendment Vet ut 1 C >% J adopts a more exhaustive 
definition and defines a “ Banking Company” as a company 
which carries on as its principal business the accepting of deposits 
of money on current .tccount or otherwise, subject to withdrawal 
by cheque, draft or order, notwithstanding that it engages in 


1 See. =?. 

2 Vo!. I, page 568, Art. 1147. 

8 Hart on Banking, 4th ed. 

4 See. 277F. 
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addition in any one or moie of the business mentioned m S. 277 F 
of the Act, which are more or less incidental to the business 
of banking. This we may also adopt as a satisfactory definition 
for all other banking concerns which are not companies by substi¬ 
tuting the word “ Concern ” for “ Company ” wherever the latter 
occurs in the definition. It should be noted, however, that for 
the purposes of the Indian Companies Act, a company will be 
deemed to be banking company if it uses the word “ Bank,” or 
“ Banking ” as part oi its name 1 and the liabilities imposed by 
that Act on Indian Companies will automaticallv attach to such 
company whether it actually carries cm the business of banking 
01 not But for other purposes eg in nutters relating to the 
payment 01 collection of cheques a concern will not ha\e the 
rights and liabilities of a banket unless it trades or traffics in 
money, receives or remits money and negotiates bills of exchange 
etc, with a view to making a profit by such business - Thus a 
stock broker and notarv public, who largelv engaged in trade, 
mewed mone\ from some of his customers and paid it out again, 
and occasionally discounted diafts but who neither held himself 
out is a binkci, nor lpptaitd to line been so considered is ndf 
. binker 4 Similar!) i trading concern dealing u cotton and 
opium cannot properly bt c died a banking business though thev 
might have done a small amount of banking business by way oi 
icceiving monev and idvancing the same to others 4 Nor can i 
Ciovernment treasury bt regirded as i bank though local board' 
deposit mones in it and the treasury pws out monev according 
to then orders, lor the element ol making profit is absent 1 

Relation between A Banker and his Customer : 

The business of banket \i eludes the receipt of money for 
and on behalf ot the customer which constitutes him merely the 
debtoi of the customer with the obligation to honour the cheques 
of the customei so long as there are enough funds m his hands 2 * . 
As to who is a customer w'e shall discuss in detail later on under 
the heading collection of cheques It is sufficient to note here 


1 Indian Comp inies Amendment Act (XXJ) of 1942 

- Rangaswami vs Sankara, IL R 43 Mad 816 

* Stafford vs Harry, 12 Ir Eq R 400 

4 The New Flemming Spinning & Weaving Co rc V Kessouji, ** 
Rom 373* 411 
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that a person may be regarded as the customer of a bank i£ he 
has some sort of account, either a deposit or a current account or 
some similar relation with the bank, 1 * The principal duties of a 
bank vis-a-vts its customer are twofold, namely, (a) to pay the 
cheques drawn by the customer and ( b ) to collect cheques and 
drafts paid in by the customer. These are such important duties 
and may involve a hank in such heavy liabilities to the customer 
and also to third parties that we shall have to study these in 
detail. Apart from these a bank is not a trustee for the customer 
and the latter has no right to inquire into or question the use 
made of the money by the bank. J But the right of the bank 
to use its customers' money -is subject to any specific appropria¬ 
tion which the customer may make in respect of the money paid 
hv him e.g., where he pays rnonc) to reduce an overdraft account 
or to any particular account. 

Payment of Cheques : 

The obligation of a bank to pay the cheques oi its customeis 
is imposed in India by the Negotiable Instruments Act 3 which 
lays down that the drawee of a cheque (which in every case must 
be a bank) having sufficient funds of the drawer in his hands, 
properly applicable to the payment of such cheque must pay the 
cheque when duly required so to do, and, in default of such pay¬ 
ment, must compensate ihe drawer for any loss or damage caused 
by such default. It follows from this that the bark is obliged 
to pay the cheque of its customer provided the following condi¬ 
tions are fulfilled, namely, (1) there must he sufficient funds of 
the drawer (2) the fund* musi he properly applicable to the pay- 
ment of the cheque , (3) the hank, must he duly required to pay 
and (4) in default it must pay damages to the customer. We 
5hall discuss these conditions below. 

(1) Sufficient funds-- A bank is liable to pay the cheque of 
its customer only if there arc sufficient funds to meet the cheque 
in its hands. If the cheque is for a larger amount than the funds 
of the customer in the hands of the bank, the bank is entitled to 
refuse payment. But where there is a contract between the bank 


1 Per Lord Davey in Great Western Railway Co. as. London & 

County Banking Co., (1901) A.C. 4)4 at p. 420. 

3 Foley vs. Hill, (1848) 2 H.L. 28. 

8 Sec. 31. 
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and ?the^ customer to pay the cheque even in^ 
sufficient funds as when the bank agrees to allow^overdraft facili¬ 
ties upto a certain limit, the bank will be liable for damagesto 
the customer for breach of contract if it dishonours any cheque 
drawn by the customer for an amount not exceeding thp over¬ 
draft limit. 1 2 A bank, however, is not liable to honour the cheques 
of a customer on his overdraft account where the bank has duly 
terminated the overdraft arrangement by notice to the customer.® 
A customer having an account with a particular branch of a h ank 
cannot draw cheques on another branch of the same bank where 
he has no account and the latter is justified in refusing to honour 
his cheques. 3 It should be noted that the liability of a bank to 
honour the cheques of a customer does not depend on the suffi¬ 
ciency of the funds of the customer alone but also on its avail¬ 
ability. A customer cannot draw against the amount covered by 
a cheque or draft drawn in his favour immediately after he has 
paid the same in for collection. The bank is entitled to a reason¬ 
able time for clearing or collecting cheques or drafts according 
to their respective nature. 4 Even in the case of notes or gold or 
a cheque upon dtself, the bank is entitled to a reasonable time 
between the paying in and drawing against in which to carry out 
t he necessary book-keeping entries. 5 If 3 however, the amount 
covered by a cheque or other instrument is credited as such by 
the bank as soon as the customer pays in, the customer is 
at once entitled to draw against it whether the bank has received 
the amount or not. 0 

(2) Funds properly applicable —This means that the payment 
required by a cheque must not be contrary to any contract sub¬ 
ject to which the funds against which the cheque has been drawn 
are maintained or contrary to the purpose for which the account 
has been opened and kept. Thus if a customer opens an account 
with a bank subject to the condition and on the understanding 
that he will be entitled to draw only fine cheque per week, the 


1 Fleming vs. flank of New Zealand, (9000) A.C. 577, 

2 Rose vs. Bradford Banking Co., (1894) A.C. 586, 590. 

8 Woodland Fear, (1857) 7 E, & B, 518. 

4 Whitaker vs* Bank of England, (1835) 1 Gr. M. & Rr. 744 ; Farman 
w- Bank of England, (1902) 18 T.L.R. 339. 

8 Marzetti vs. Williams, (1830) 1 B. & Ad. 415. 

8 Capital & Counties Bank vs. Gordon, (1903) A.C. 2^0 




COMMERCIAL 


480 

bank will have the nght to refuse payment of .any cheque drawn 
by the customer after the first cheque within the same week. 

Similarly if an account is opened by a trustee, the bank has 
express notice that the funds are trust funds and it should refuse 
to honour a cheque drawn by the trustee in his favour or for 
some purpose other than the trust; for otherwise the bank will 
be liable foi damage for conversion of trust moneys. 1 Similarly 
if an agent operating on the account of his principal draws a 
cheque on the account in his favour or in favour of his firm, the 
bank should refuse payment. 1 * ’ The last two illustrations are 
instances where payment by the bank would be contrary to the 
purpose of the account. As the question of trust accounts or 
moneys is a ver\ difficult question wc shall studv it separately 

(3) Dul\ Rcqitned to pay - —The. ordei to nav contained in 
a cheque must be made and communicated according to law and 
according to accepted practice and usage ot the banking business. 
Thus a cheque must be presented to the bank within a reasonable 
time and a bark ma\ etuse to pay a stale chcqui . A Similarh 
the bank is not liable if the cheque is not presented within the 
banking hours 01 when it is not legal or is drawn in a ionn 
whose legality is doubtful, 4 or when it is lrregulai as when it is 
undated or post dated or contains unsigned alterations. 

(4) Payment of damage* in Default The liability of a bank 
which dishonours its customer's cheque without justification is 
liable to the customer onl\ who diaws the cheque. The holder 
or payee of the cheque lias no right to enforce payment or claim 
damages from the hank unless the bank has admitted to him that 
it holds money specially to meet the particular cheque or has 
contracted with the holder or payee to honour the cheque, as in 
the case of irrevocable letters of credit opened bv a bank in 
favour of the holder at the instance of a customer. The remedy 
of the holder is against jhc drawer in case of dishonour of the 
cheque. The reason is that the drawing of a cheque does not 
automatically operate as an assignment of money in the hands 
of the banker in favour of the payee. A customer who is aggrieved 

1 Plunkett ps. Barclays Bank, (1936) A.EJt. 653. 

3 British American Elevator Co. Ltd. vs. Bank of Br. N America 
(1919) A.C. 658. 

®S. 74 of the Negotiable Instruments Act. 

4 Hart on Banking, 4th ed. 325. 
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by the wrongful dishonour of his cheque, may sue the bank on 
any one of the following three grounds 

( 0 ) Breach of Contract :—The opening of an account by 
a customer with a bank creates an implied contract 
between the bank and the customer whereby the bank 
is obliged to honour the cheques of the customer pro* 
vided the conditions mentioned above are fulfilled. If 
the bank dishonours the cheque of the customer with* 
out justification it commits breach of contract for 
which the customer is entitled to recover damages from 
the bank ; 

(£) Negligence '— \ bank has the dutv of honouring 
cheques of its customer because of the implied contract 
subsisting between the two Hence if the bank wrong¬ 
fully dishonours the cheque ot its customers it will 
amoui t to a breach of duty and the customer is entitled 
to sue the bank in tort instead of in contract for negli¬ 
gence and recover damages for injury to his credit and 
reputati >n 

(*) fobel -A customci who is aggrieved h\ the wiongful 
dishonour of his cheque may base his action against 
ihe bank on libel where the bank dishonours his cheque 
with remark* like ‘Refer to drawer’ ir ‘Not covered* 
or 4 Exceeds instruction which is likely to convey the 
impression in the mind of the payee that he is a dis¬ 
honest person who has obtained credit or value for 
cheques without being able to meet them 1 

Measure of Damages : 

According to the old decisions substantial damages were 
presumed to have been occasioned to a customer by the wrongful 
dishonour of his cheque and he was entitled to recover substantial 
dimages even 111 the absence of actual proof of injury 3 . As Lord 
Tenterden observed in Marzetti vs, Williams 3 , “it is a discredit 
to a person and, therefore, injurious in fact, to have a draft refused 


1 Lioncll Barber & Co vs Deutche Bank (Berlin) London Agency, 

0919) AC 304 w 

2 Rolxn vs Steward (1854) 14 C B 595; Summers vs City Bank 
(1874) LR 9 CP 580 

3 (1830) 1 B & Ad 415 

31 
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payment for a small sum, for, it show#tlie b^k c 
little confidence m foe customer ; it is particularly injurious to ; 
person in trade/' But the recent decisions have made a departure 
from the old law and seem to lay down that excepting where foi 
customer is engaged in trade or business, actual proof of injur; 
to credit must be given in order to entitle the aggrieved custome 
to recover substantial damages 1 2 . It seems that professional mci 
will be regarded as in the same category as business people anc 
will be entitled to recover substantial damages without actual proo 
of injury if their cheques are wrongfully dishonoured. For wh; 
should not foe professional honour and credit of a solicitor oi 
doctor be regarded as damaged and his prospects injured by dis 
honour of a cheque in the same way as that of a green grocei 
or a butcher ? 

Discharge of the Bank’s Liability : 

Where a cheque payable to order purports to be endorsed b} 
or on behalf of the drawee is discharged by payment in due course: 
Where a cheque is originally expressed to be payable to bearer 
the drawee is discharged by payment in due course to the bearei 
thereof, notwithstanding any endorsement whether in full or ir 
blank appearing thereon, and notwithstanding that any sue! 
endorsement purports to restrict or exclude further negotiation 3 
‘ Payment in due course ’ means payment in accordance with th< 
apparent tenor of the instrument in good faith and withoul 
negligence to any person in possession thereof under circumstance: 
which do not afford a reasonable ground for believing that he is 
not entitled to receive payment of the amount therein mentioned/ 
Apparent tenor of an instrument means what appears to be th< 
intention of the panties on the face of the instrument. Thus ii 
a cheque is drawn payable to A or order the apparent tenor i; 
that the payment should be made either to A or his endorsee 
If the cheque bears an endorsement of A in blank the cheque be 
comes payable to bearer. If the cheque bears an endorsement oi 
A in favour of B the cheque becomes payable to B. The bank 
will be relieved from liability if it pays the amount of the cheque 


1 Wilson w. United Counties Bank, (1920) A.C. 102, 112. 

2 Negotiable Instruments Act, 5. 85 (I). 

3 Ibid, S. (2). 

^Negotiable Instruments Act, S. TO. 
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to the bearer in one cate and to B in the other provided there 
was nothing irregular or suspicious in the endorsement of A which 
would make the bank doubt that the holder is not entitled to 
receive payment 

Bearer Cheques : 

A banker who in good faith and without negligence i e. t m 
due course pays a discharged bearer cheque to the person who 
presents it is discharged from all liability and can debit his custo- 
mei though the holder had no title or a defective title eg, when 
he slole the cheque or found it after it was lost 1 But a payment 
lit lore the due date - * or the payment of a cancelled cheque in 
urcumst mccs such as to excite suspicion* cannot be regirded as 
ni>ment in due course and the hank will remain liable foi the 
{mount of the cheque to the customer even after such payment. 
So also where the payee of a certain cheque sent his servant for 
shing the cheque and the offiuils ol the bank through mistake 
m inadvertence paid the amount to a wiong person after taking 
the cheque from the servant, it was held that the bank must pay 
over the money again to the pu)cc 4 A bearei cheque does not 
u ist to be 1 bearer cheque even if there ire subsequent endorse- 
mei ts on it and even if any of these endorsements purport to 
m ike it an order cheque or a non negotiable one . 5 But if a bearer 
cheque is crossed the bank cannot pay it over the counter in dis¬ 
regard of tht crossing The bank must not pay it except through 
not her bank and if it dots it cannot debit its customer with the 
mount of the cheque . 6 

Order Cheques : 

A.s regards order cheques the bink is discharged if it pays to 
the pajte or to his endorsee But the difficulty arises where the 
indorsement is forged and the pavmcnt is made by the bank to 
iht indorsee of such forged endorsement If the bank pays in 


1 Bellamy Marjonbanks, (1852) 7 F\ 3MJ Charles it Blackwell, 
OS77) 2 CPI) 151 

-‘Motley vr Culvers*til, (1840) 7 M & W 174 
1 Scholey vs Ramsbottom, (1810) 2 Camp 485 
\ kali Cband vs. Agra Bank, 18 IA 111 
1 Negotiable Instruments Act, S 85 (2) 

Smith vs Union Bank of London, (1875) 1 QBD 31, 35; Charles 
f f Blawkwelk mm. 
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good faith and without negligence i.c., in due course the bank 
will not be liable. But if the bank is negligent i*., makes pay¬ 
ment not in due course it cannot debit the customer with the 
amount of the cheque. What is negligence and whether a pay¬ 
ment is in due course or not is a question of fact to be determined 
by the circumstances of each case. But the following may be cited 
as instances where a bank has been held to be negligent in the 
matter of payment:— 

(a) Where a bark pays a cheque in spite of patent irre¬ 
gularity in the endorsement. An endorsement is re¬ 
garded as irregular where it does not correspond to the 
name as written and spelt in the body of the instru¬ 
ment. Thus if a cheque is drawn in favour of a person 
spelt as “ John Robert Williams ” or order it will be an 
irregular endorsement il the payee endorses it as J. R. 
Williams or J. Williams. In Slingsby vs. District Bank 1 
a cheque was originally drawn “Pay J. P. & Co. or 
order ” having a space between 1 Co.' and 1 or.’ The 
cheque was got hold of by a fraudulent person who 
altered the cheque as payable to “ J. P. & Co., per C. & 
P. or order 1 ' by inserting per C. & P. in the space 
between “ Co ?1 and “ or."’ He then endorsed on the 
back of the cheque by putting C. & P. only and obtained 
payment from the bank. It was held that apart from 
the question of alteration the endorsement was irregular 
without the name of J. P. & Co., and the bank was 
guilty of negligence in making payment on such endorse- 
ment and was not entitled to protection. 

(b) Where bank pays a cheque inspite of unauthorised 
alterations e.g., whete the alteration is not initialled by 
the drawer or initialled by some only and not all the 
drawers in case there are more than one drawer.* 

(c) Where a bank pays a cheque contrary to directions given 
regarding the disposal of the money payable under the 
cheque. Thus where by arrangement between a company 
and its bank, the cheques of the company were to be paid 
in the form of bank-drafts issued by the bank in favour 


* 1 (1932) 1 K.B. 544. 

- Kepitigulla Rubber Estates Ltd. vs. National Bank of India* (1909) 

2 K.B. 1010 




EAKMW fc ftAHSLWG 


m 


of foreign constituent* of.tjbe company for the amounts 
of the cheques and the bank in a few cases issued h ^njk 
drafts in the name of the manager of the company 
without taking due care and being misled by the fraud 
of the manager and the proceeds whereof were mis¬ 
appropriated by the manager, it was held that the bank 
was negligent in not complying with the directions of 
the company and was not entitled to debit the company 
with the amounts of the drafts issued in the name of 
the manager. 1 

(rf) Where a bank pays a cheque after countermand 
after the customer stops payment and the countermand 
is communicated to the bank. 12 * 

(e) Where a bank pays before the due dale. ;i 

(/) Where a bank pays a crossed cheque which has been 
opened by writing “ pay cash ” and initialled. In such 
case the bank pays such a cheque at its own risk and 
will be liable for the amount paid in case the opening 
proves unauthorised. 

(g) Where a bank pays a cheque on which the customer’s 
name has been forged. Such a cheque is no cheque 4 
and it has been held that a bank ought to know its 
customers signature. 5 * 

Determination of the Duty and Authority to Pay : 

The duty and authority of a bank to pay a cheque drawn by 
a customer are determined :— 

(1) By countermand of payment commonly known as stopp¬ 
ing a cheque. In England this is provided for by S. 75 of the 
Hills of Exchange Act, 1882. In India there is no similar provision 
in the Negotiable Instruments Act. But it is submitted that the 
law is the same in India as in England ; for a payment after 
countermand would not be a payment in due course 8 and generally 


1 Hank of Montreal vs. Dominion Gresham Guarantee Co., (1930) 
VC m. 

2 Curtice vs. London City and Midland Bank, (1908) 1 K.B. 293. 

;i Morley vs. Culverwell, (1840) 7 M. & W. 174. 

4 Imperial Bank of Canada vs. Bank of Hamilton, (1903) A.C. 49. 

5 Charles vs. Blackwell, (1877) 2 C.P.D, 151. 

8 Bamital vs. Sadaseo, I.LJL (1943) Nag. 687. 
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a customer who has the rigjht to require the bank to pay has 
the right to revoke that order. 1 A countermand to be effective 
must be communicated to the bank. 2 But a bank is not bound 
to stop payment of a cheque simply on the basis of an unauthenti- 
cated telegram. 3 A Bank which, however, stops payment by act¬ 
ing reasonably on the receipt of a telegram countermanding pay¬ 
ment cannot be held liable for damages for wrongful dishonour 
if the telegram turns out to be unauthorised. 4 5 A countermand 
should also be free from ambiguity and if it is ambiguous the 
bank is entitled to pay the cheque. Thus in Westminister Bank 
vs . Hilton 3 a customer tclcgramed and also telephoned to the Bank 
to stop payment of cheque No. 117283 for £8/- and odd to the 
payee Pote. A cheque hearing No. 117285 and for the same sum 
payable to Potc and bearing a date subsequent to the date of the 
countermand was presented and paid by the bank. It was held 
by the House of Lords that as the No. of the cheque paid was 
different to the number mentioned in the countermand and as 
the cheque bore a date subsequent to the date of the counter¬ 
mand the bank was justified in thinking that the cheque might 
have been a duplicate one and it was bound to cash it. It was 
observed : “It must be icmembered that a hank would be sued 
just as mueh for failing to honour a cheque as for cashing one 
which had been stopped, and that the numbci of the cheque was 
one item of identification.” The right to countermand is onl\ 
exercisable by the drawer. If a cheque payable to beam is lost 
the holder should ask the drawer to countermand. But if .< 
cheque is payable to order and hence requires endorsement before 
payment, the holder may, in case it is lost, inform the bank 
directly about the loss and the bank should not pay the cheque 
as otherwise, it will not he a payment in due course. One partnci 
has the power to stop a cheque issued in the firm s name ; one 
executor can stop payment of a cheque signed b\ another ; and 
one of two or more customers m a joint account can stop the 
cheque issued against the account.® 

(2) By notice of the customers* death —This is also provided 


1 Syed Mahommed v<. Emperial Bank, (1940) 2 Cal. *v8 

2 Curtice vt London City and Midland Bank. (1908) 1 K.B. 29$ 

3 Ibid 

4 Lalla Mai vs. Keiho Das, 29 All. 49. 

5 (1926) 136 L.T. 315 (HX.). 

0 Grant' vs. Taylor, (1843), 2 Hare 413, 



BANKERS * BANKING 


m 

tor in England by S. 75 of the Bills of Exchange Act > 1882. But 
in India there is no such specific provision and die question falls 
to be determined by the general law. On the death of a customer 
his funds in the bank vest in his legal representative and any 
cheque issued by him and not cashed before his death cannot be 
cashed thereafter. For his own order cannot operate to withdraw 
any part of the Funds which have already vested in his legal 
representative. But if the bank pays his cheque before it has 
had notice of his death, the payment is valid x Where one ot two 
or more customers or partncis on a joint account dies the survivors 
or survivor can still draw on the account. But it is preferable 
that, where to the knowledge of the banker a partner dies, the 
old account should be operated only for the purpose of winding 
up the partnership and arrangements should be made for a new 
account, carrying over to it -tnv balance remaining 1 . 

In the case of death of one of two or more trustees, however, 
the bank must not honour cheques on the trust account drawn 
by the survivor or survivors unless it is satisfied that such survivor 
or survivors have the power so to draw' under the terms of the 
trust 

(3) By the customers insolvency or whe)e the customer ts 
a company hy the liquidation of the company —On receiving 
notice of an order of adjudication or the presentation of a peti¬ 
tion for adjudication oi the customer or of any act of insolvency 
committed by the customer the bank should stop payment of all 
cheques issued by the customer The reason is that under the 
Presidency Towns Insolvency Act, insolvency commences from 
the date of the earliest Act ot Insolvency and under the Provincial 
Insolvency Act, it commences from the date of the presentation 
of the petition In the cise rf insolvency under the Presidency 
Towns Insolvent Act, therefore, a hank will not be justified 
in paying cheques issued by a customei the bank has notice 
of any act of insolvency committed by comer. 

If it does the official assignee can claim back the money so 
paid since the official assignee is entitled to all the property of the 
insolvent as from the date of insolvency. In the case of insolvency 
under the Provincial Insolvency Act, a bank will not be justified 


1 Roger vs Ladbroke (1322) 1 Bing 93, In Re Beaumont, (1902) 
1 Ch 889, 894 

8 Re Bourne, (1906) 2 Ch 427 
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in paying the cheque of a customer after it has notice that a 
petition for adjudicating the customer insolvent has been presented. 
Where the customer is a company all the property of the com¬ 
pany will vest in the liquidator, in case the company is wound 
up, as from the date of the order for winding up. Hence the 
bank should not pay the cheques of the company after it has 
notice of the winding-up order. 

(4) By notice of the customers lunacy —Where a customer 
is adjudged a lunatic by a competent court, the bank must stop 
payment of all cheques issued by the lunatic from the date on 
which the bank receives notice of the order of the court 1 . 

(5) By service of a garnishee order or attachment or injunc¬ 
tion in respect of the funds of the customer — A garnishee order 
is an order made against a third party with whom a defendant 
against whom a decree has been passed lias money or other pro¬ 
perty requiring him to pay over the money or the property to 
court. A garnishee order against the bank is generally made in 
the following manner. The money belonging to the customer 
is attached first. Then the decree holder makes an application 
before the court which has ordered the attachment for an order 
against the bank to pay the attached money to court. The notice 
or summons of the application is then served un the bank lcquir- 
ing it to show cause why the order should not be made against 
it. Where the bank has any reason to oppose the order e.g., 
where it claims a lien over the money or where it stales that it 
has not got any money belonging to the customer, it appears 
before the court and opposes and if the court is satisfied that the 
bank’s objection is justified it will not make any order. If the 
bank shows no cause an order is made in due course. An attach¬ 
ment is effected by serving the bank with a prohibitory order 
forbidding it to deal wijh the money attached without further 
orders. 2 Sometime tb evourt before which a suit has been insti¬ 
tuted against the customer may pass an injunction against the 
customer restraining him from withdrawing the money lying 
with the bank. In all cases where there has been a garnishee 
order or attachment against the bank or an injunction passed 


(t 1 Drew vs. Nunn, (1879) 4 Q.B.D. 661 ; Daily Telegraph Newspaper 
Co. Ltd. vs. Longhlin, (1904) A.C. 776. 

33 Chap. XVIIT, r. 1 of the Calcutta High Court Original Side Rules. 
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against the customer and the bank has notice of Ht, the bank 
must stop paying the customer’s cheque an4jdie bank cannot 
even pay a cheque drawn prior to such order* 
garnishee attachment the bank will be liable to pay over agam 
to the creditor of the customer if it pays out the attached money 
to the customer in violation of the garnishee attachment. 2 Bjit 
only those funds of the customer, which have become due or are 
accruing due at a definite and certain approaching date, can be 
attached by way of a garnishee order. 51 Hence an amount paid 
in by the customer subsequent to the garnishee attachment for 
which a new account was opened is not affected by the attach¬ 
ment. 4 The following sums are not attachable by way of garni¬ 
shee : (a) a deposit account repayable only on production of the 
receipt ( b ) a deposit account repayable on fixed notice which has 
not been given. 5 The following are attachable : (a) a current 
account, ( b ) a deposit account repayable on demand, (c) a 
deposit account repayable on fixed notice which has been given, 
( d ) a deposit account repayable at a fixed future date or after 
the lapse of a specified time. 0 

(6) Where notice has been given either by the customer or 
the bank closing the account of the customer. In the absence of 
any agreement either the customer or the bank can close an 
account by notice to the other. But a bank is not entitled to 
close an account and dishonour cheques drawn on it without 
having given a reasonable notice to the customer. 7 A bank may, 
however, at the time of the opening of an account stipulate that 
it can close the account at any time without notice to the customer 
and such a stipulation is not invalid. 8 

(7) Where the bank has been notified by its customer about 
the loss of a cheque. 


’Rogers vs. Whitley, (1842) A.C. 118. 

- Edmuds vs. Edmuds, (1904) P. 362. 

3 Jones vs. Thompson, (1858) 27 L.J.Q.B. 234. / * 

4 Heppinstall vs. Jackson, (1939) 2 A.E.R. 10. 

5 Halsbury's Laws of England, Vol. I, p. 588. 

® Ibid. ■ ■ ' 

7 Buckingham & Co. vs. London Midland Bank, (1895) 12 L.T.R. 70 v 
Agra and Masterman’s Bank Ltd. vs. Hoffman, (1864) 34 LJ. Ch. 28$ ; 
Tbcunas w. Howell, (1874) LJL 18 Eq. 198 ; Perry vs. Halifax Com¬ 
mercial Banking Co., (3901) 1 Ch. 188. 

> 8 Champion Automobile Ltd. vs. T. N, and Q. Bank, (1938) Mad .77*/ 
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Accounts; 

Iii the matter of opening accounts for customers a bank 
usually insists on certain formalities being observed, for a banker 
incurs certain liabilities to its customer as well as to strangers in 
the matter of paying cheques or drafts for and on behalf of their 
customers. In the first instance the bank requires from a new 
customer, proposing to open an account, some form of introduc¬ 
tion either by reference to some person known to the manager 
of the bank or to some other bank. The bank then makes confi¬ 
dential enquiries regarding the customer from such person or 
bank. If the bank is satisfied regarding the standing of the 
customer, the bank agrees to open the account. The next step 
is for the bank to obtain the specimen signature of the customer 
or any other person who is to operate on the account. Then the 
customer is given a cheque book containing a number of cheques 
which he will be entitled to use to draw on the account. He is 
also given a pass book and a book containing a number of r pay- 
ing-in-slips ’ (popularly known in India as the Challan book). 
All payments to be made by or on behalf of the customer whether 
by cash or cheque or otherwise should be entered into one of 
these paying-in-slips and signed by the customer or his agent and 
produced before the receiving cashier at the time of paying in. 
The receiving cashier stamps and initials the slip and the counter¬ 
foil and returns the counterfoil to the customer which serves as 
an acknowledgement of the receipt of: the payment by the bank. 

Current Deposit and Savings Bank Account : 

A current account is one on which the customer can draw 
by cheque or otherwise as many times in the week as he likes, 
A savings bank account is one which usually stipulates that the 
customer can draw on it by cheque only once a week. A deposit 
account is one in which the funds are usually kept for a fixed ar.d 
long period and cannot be drawn against before it is due. A 
deposit account is usually of the following varieties : (a) A 
deposit account repayable only on production of the receipt in 
which case the money is not due until the production of the 
receipt, (b) a deposit account repayable on fixed notice in which 
case the money is not due until a notice has been given and the 
notice expires, (c) a deposit account repayable at a fixed future 
date, or after the. lapse' of a specified time in which case the inoiiey 
fe nqt due until after the arrival of the fixed date or the lapse of 
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the specified time. It is doubtful whether cheques can be drawn 
even against a deposit account repayable on dezhand 1 . The view 
expressed by Mallins V. C in favour of the validity of such 
cheques in Hopkins v Abbott 2 * and Stein v . Ritherdon® does not 
seem to be sound 4 A bank generally pays a certain rate of 
mteresl on moneys lying in savings Bank and Deposit Account 
but pays no interest on current deposit 

Joint Account : 

When an account is opcicd in the name of two or more 
persons jointly, it is called a joint account In the absence of 
any agreement cheques drawn on an ordinary joint account should 
be signed bv all tht parties in whose name the account stands. 1 * 
But by agreement the pirlies may stipulate that any one of them 
ma\ draw on the joint account without the concurrence or 
signituic oi tlit othei 1 In ease of death ot mv one of the parties, 
the bulk is justified n allowing the survivor to draw any balance, 
standing to the joint account, even as between husband and wife, 
whcthci both oi utlur one is entitled to drive 7 

Partnership Account : 

Whcie iccount is opened in th name ot i partnership firm, 
it is known as partnciship lecount All cheques on the account 
must be diawn in the n ime oi the fiim and in the absence ot 
mstiuction to the eontrirv every partner has the right to draw 
on the partnership account in the mine oi the firm 8 * 10 The very 
fact that an account h is been opened m the firm’s name is evidence 
of authoritv of cich partnet to drm ' In the case of death of 
one or more partners the suiviving partnei oi partners mav draw 
on the firm account 111 But the modern pruticc is that in the 


1 Re Hod (No 2) (1894) 2 ( h 

2 (UTS) J R 19 Pq 222 it p **2S 

° S7 L J Ch 

4 Hdsbuivs Laws oi tnglind Vol I 58P at p 5R9 

''•Husband i Dwis (1851) 10 C B 645 

® Marshall m Cutwell (1875) LR 20 Eq 328 

^HJsburv's Lavs of England Vol I 604 

8 l\\ibell rr London Suburban Bank (I860) WN 127 

Halsburv’s Laws ot England Vol L 604 under footnote (n) India* 
Pirtnership Act $ V 

10 Bickhouse is Ch'irlton, (1878), 8 ChD. 444 



m 


CONMRGTAL LAW 


death of a partner, the partnership account should be operated 
on only for the purpose of winding up the partnership and the 
bank should insist on opening a new account with the balance, 
if any, remaining of the old account. 1 2 * 4 

Accounts of Companies and Corporations : 

Where a company opens an account, the bank should ascer¬ 
tain as to who is authorised to draw cheques on the account under 
the Articles and Memorandum of the Company. Usually at the 
time of opening the account the bank satisfies itself as to the 
persons entitled to draw on the account a^d obtain their speci¬ 
men signatures. The bank is only obliged to look into the articles 
and memorandum of the Company in order to find out the 
scope and authority of the persons dealing with the Company’s 
account. It is not hound to enquire into the regularity of the 
proceedings what Lord Hatherly called the 1 indoor manage¬ 
ment of the company.- li a director has the authority under 
articles and memorandum of the company to draw cheques on 
the company’s account, the bank will honour cheques drawn by 
him and the bank will not be liable to the company if it turns 
out that the cheque was in fact issued for a purpose other than 
that of the company or that the board of directors had by a 
resolution limited his authority to draw cheques, unless the bank 
has notice, express or implied, of the same/ But the bank must 
scrupulously comply with the directions given ar the time of the 
opening of the account. Thus if the cheques on a company’s 
account are to he drawn by at least two directors, according to 
the directions given, and the bank negligently and contrary to 
directions pays cheques signed by one of them only or signed by 
a new director who has no authority to draw and as to whose 
authority the bank makes no enquiry, the bank would be liable 
to the company for the amount of the cheque unless the same 
is paid to the creditors of the company/ In such a case the bank 
would pay the cheques at its own risk and should the cheques 
be drawn in favour of persons who are not the creditors of the 


1 Halsbury’s Laws of England, Vol. I, 604 at p. 605. 

2 Royal British Bank vs. Turquand, (1856) 6 E. & B. 327. 

a Houghton & Co. vs. Nothard Lowe & Wills Ltd., (1928) A.C. 1 ; 
Underwood Ltd, vs. Bank of Liverpool, (1924) 1 K.B. 775. 

4 Liggett vs. Barclay’s Bank, (1928) f K.B. 48. 
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company, the bank would be liable for the amount of the cheques* 
A payment contrary to directions is also illustrated by the case 
jf Bank of Montreal v. Dominion Gresham Guarantee Co./ which 
we have discussed before 1 2 * . 

Trust Account : 

A trust account is constituted where a trustee or trustees 
open an account expressly as trustees and also where the trustee 
opens an account in his personal name but the bank is fixed with 
notice of the trust either by the very nature of the account or 
by express notice thereof' 1 . A trust account is one in which the 
person or persons entitled to the benefits thereof is or are not 
the person or persons in whom the legal title of the account vests. 
Thus if A transfers Rs. 50,000/- to B in trust for a village school, 
the legal title of the sum of Rs. 50,000/- will vest in B who is 
the trustee and the party who is entitled to the benefits of the 
money is the school which is called the beneficiary or the “cestui que 
trust”. A trustee cannot use the trust money for his own benefit 
for any purpose other than that of the trust. Hence if an account 
is opened by a trustee as a trustee, the bank has express notice 
that the funds are trust funds, and it should refuse to honour 
cheques by the trustee in his own favour or for any purpose alien 
to the trust if that is obvious ; otherwise it will be liable for 
conversion to the beneficiaries 4 * . But difficulties arise where the 
trustee opens the account not as a trustee expressly. In such a 
case a trust is implied if the trust is obvious from the nature of 
the account e.g., where the account is headed “ Police Account,'* 
or 41 School Account.” 5 Rut an account headed 44 Office Account M 
has been held not to imply any trust, for a man may divide his 
account into personal and office accounts 6 . If the money belong¬ 
ing to a trust account is drawn out and paid into the private 
account of the trustee the hank is liable to make good the money 
so drawn out. 7 A bank mnv also be held liable for wrongfully 


1 (1930) A.C. 

2 See supra. 

8 Plumkett v>. Barclay’s Bank, (1936) A.E.R. (>*3. 

4 Fbid ‘ 

B Exparte Kingston, (1871) L.R. 6 Ch. App. 632. 

6 Greenwood Teale vs. Williams Brown & Co., (1*894) ll T.L.R. 56. 

7 Re West London Commercial Bank, (1838) 38 Ch. 364. 
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paying out trust moneys if it receives independent intimation 
regarding the trust where the trust is not obvious or the account 
is not an express trust account, 1 2 and a bank cannot obtain protec¬ 
tion by wilfully refraining from obtaining information as to the 
trust character of the accounts But the bank is under no duty 
to scrutinise the purpose of every cheque drawn by a trustee and 
il it is otherwise regular it is bound to honour such cheque and 
it is not to be held liable tor such payment. 3 4 The bank is entitled 
to presume that the act of a trustee in drawing cheques for third 
parties is in the course of the lawful performance of his duty and 
honour such cheques accordingly- 1 

Where there are more than one trustee, all the trustees must 
jointly sign a cheque drawn on the trust account uilcss the terms 
of the trust provide otherwise and on the death of one of seveial 
trustees the bank must not honour cheques on the trust account 
drawn by the survnor or survivors unless otherwise piovided by 
the terms of the trust. 

Executor's and Administrator’s Account : 

Where an account is opened by the executor or administrator 
of a deceased person in respect of funds belonging to the estate of 
the deceased, such an account is called the executor's account or 
the administrator’s account as the case may be. A bank must not 
honour cheques drawn hy an executor or administiator for his 
iwn benefit or for purposes other than that of paying the debts 
and legacies of the deceased provided the bank has express or 
implied notice of the same, In this respect the liability of the 
bank is similar to that in relation to trust account. Where there 
are more than one executoi or administrator, each cjn separately 
operate and draw cheques on the account unless they are forbidden 
to do so by the will of the deceased or the letters of administration/’ 
Hence on the death of one of several executors or administiators, 
the bank may pay cheques drawn by the survivor or survivors and 
such a payment will exonerate the bank/ 


1 Bodenham vs. Hoskins, (1852) 21 L.J. Ch. 864. 

2 London ft. Stock Bank vs. Simmons, (1892) A.C 201. 

B Thompson vs. Clydesdale Bank Ltd., (1893) A.C. 282. 

4 Coleman vs. Bucks k Oxon Union Bank, (1897) 2 Ch* 243. 
• Exparte Iligby, (1815) 19 Vcs. 463. 

♦Clough vs. Bond, (1838) 3 My. & Cl. 490. 
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Ag«ot’» Account: 

Where an agent operates an account on behalf of his principal 
to the knowledge of the bank, the bank must see that the agent 
acts within the scope of his authority and does not misuse his 
position. Thus where the customer of a bank who was the agent 
of a company and was, according to the terms of the agency, bound 
lo use the proceeds of drafts drawn on the principal for the purpose 
of paying for the purchases made by him on his principal’s behalf, 
discounted some of those drafts with the bank and paid the 
pioceeds into his own account it was held the bank was liable 
for conversion and was bound to pay the proceeds of these drafts 
lo the principal company 1 2 * So also where a person authorised 
under a power of attorney to draw cheques on the customer’s 
account, drew and paid them into his own private account, the 
bank which paid and collected the cheques were held guilty of 
negligence and liable to pav the amount of the cheques to the 
customer since they had notice that the agent was using the prin¬ 
cipal's money foi his own purposed Similarly where an agent 
authonsed to operate on the principal’s account for seeking morr 
profitable investment used the funds to adjust his own debts to 
the bank, it was held that the bank was not entitled to debit the 
pnnupals account by such adjustment * 

Forged or Altered Cheques : 

A cheque purported to be drawn by the customer to which 
the customers name as drawn has been forged is not j cheque, 
hut a mere nullity 4 \ bank is supposed to know the signature 

(f its customer and detect any imitation’ and li it makes any pay¬ 
ment on *uch a checjue it cannot debit the customer with the 
amount of payment unless it can establish estoppel or adoption 
on the part of the customer. The real ground for the banker’s 
obligation in this respect is not, however, his supposed knowledge 
of the customer’s signature hut the fact of his having made payment 


1 British American Elevator Co. Ltd vs Bank of British North 
Anuma, (1919) AC. 658 

2 Ricketl vs. Barnett, (1929) AC 176; Lloyds Bank vs Savory, 
(1933) AC 201, 229, 

8 Imperial Bank vs, Mary Victoria, (1936) P.C 193 

4 Imperial Bank of Canada vs Bank of Hamilton, (1903) A.C 49. 

8 Smith vs Mercer, (1815) 6 Taunt, 76, 
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without the authority of the customer. 1 But if a man knows or 
has reasonable ground for believing, that his signature has been 
forged to a cheque, and that it is about to be presented to his 
bank for payment, he must warn the bank. If he fails to do so 
and the bank's position is thereby prejudiced, e.g., where the bank 
loses the opportunity of protecting itself against subsequent for¬ 
geries, if any, or the opportunity ot taking proceedings, civil or 
criminal, against the forger as by his escaping out of the jurisdic¬ 
tion, he will be held to have adopted the cheque and estopped from 
denying that the signature is his own. 2 Mere silence, however, 
of the customer without the bank's position being prejudiced as 
above docs not create estoppel or constitute adoption. 3 Nor 
would it work estoppel if the customer consciously pays a cheque 
to which his name has been forged and disputes a subsequent 
forgery by the same person unless lepclition *1 such payment 
establishes a course of business authorising the use of his name 
by the forger. 4 5 

As regards cheques ongmalh issued and signed h\ the customer 
but which have been subsequently altered by forgery, the position 
is different and there are conflicting decisions on the law. Material 
alterations may he of various kinds e.g., the amount may be 
altered or a crossing mav be obliterated or an order cheque may 
be made into a bearer cheque. In India a hank paying a cheque 
which has been materially altered is absolutely protected under 
the following conditions*’ : (1) where the alteration is not apparent 
or in the case of an alteration which takes the form of obliterating 
an original crossing and the original crossing is not apparent and 
(2) where the bank pay* according to the apparent tenor of the 
cheque. But where the alteration is apparent or noticeable on a 
reasonable scrutiny the bank is liable for any loss suffered by the 
customer hv such alteration unless there is a breach of any duty 
owed by the customer to the bank caused by the neglect of some 
usual or proper precaution/* The Privy Council recognised in 


1 London River Plate Rank vs. Rank of Liverpool, (18961 1 Q.B 7 

-M’Kenzic vs. British Linen Co., (1881) 6 A.C. 82. 

3 MTCenzie vr. British Linen Co., (1881) 6 A.C. 82. 

4 Morris vs. Bet hell, (1869), L.R. *> C.P. 47. 

5 Negotiable Instruments. Act, S. 89. 

8 Mercantile Bank of India vs. Central Bank of India, I.L.R. (1938) 
M*d. 360 P.C.). 
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Colonial Bauk o£ Australasia vs. Marshall 1 that the customer owes 
<* duty to the bank but this duty has never been defined- In that 
case the Privy Council held ihat a customer is under no duty to 
lill up a cheque in such a way as would not taulitate forgery eg, 
leaving spaces so that the ioigci can utilise it and overruled the 
old decisions Young vs Grote J and Marcussen vs. Birkbeck Bank 4 
which held a contiary view But in a later decision by the Houic 
ol Lords in London Joint Stock Bank t ? Macmillan/ the old 
ucw in Young v * Grote has been affiimed and the decision of the 
Pi ivy Council m the above ease has been dissented from and it 
has been held that i customer is bound to exercise reasonable care 
>o prevext his bankei from bung misled and if in breach of such 
rlutv, he diaws a cheque in a manner which facilitates fraud he 
> responsible lor tht loss md Jucet con sequence of his ict The 
] ite^t Pm\ t ounul dee sion in Meieanlilc Bmk ot India %\ 
Ccnttal Bank oi India nas not dihncd the duty of a drawer in 
d r iwing cheques as it w is not i c sc ot a cheque But what it 
c'ccidts is th i‘ c\cn whue th»ie is a duty owed b> the drawer 
» mere bre ich ol it will not exonerate the bank unless it is also 
proved that such a hrt ich w is the remit of neglect of some usual 
jr proper prtcuition Trom thi> m /e of conflicting decisions one 
lung is clcai that so tar is India i> conceincd the law as laid 
w i In die Pi ivy Council in the cist of Colonial Bank of 
Vu^iihsu i> still binding in spite of the decision of the House 
L ids l< iin. conti i\ in tin ibovc t isc until it is upset by 
noth i duisim ot the Priw Co 11 ic. 1 l But tlu Privy Conned 
cl ^ius(s c\cn n this else th it tlu iiisKinti owes i dut\ to the 
lunk and 1 is sul nutted that such i dut\ onsisis m not doing 
m nc thing which would prixinntelv md dncetlv c lust i Gss to 
he bmk Tlu duty i purr lv nc^tlivc md the customet need 
i )t do nothin*, positive to f> tvenl t( fc cis 01 fruid har in the 
"o vis ol the Priw Council, pt >plc uc i<1 supposed to commit 
h gerv Thus if a man druvs \ blink cheque and leaves it m a 
public place whence it is tiken bv i foigu who fills up the cheque 
>n 1 i_ ishes it the bank will piobabh m t he h tble for the customer 


1 (1006) A.C 5-59 at 567. 

- 0827) 4 Bing 253 

U1859) 5 TLR 179, 463 and 646 (C.A ). 
4 (1918) A.C 777. 

5 1.L.1L (1938) Mad. 360 (P.C.). 

32 



m 


lOMMF&CIAt LAW 


did not do something which he was under a duty to do, namely, 
not leaving a blank cheque in a public place without taking the 
usual and proper precaution against it being lost 

It should be noticed, however, thit in any event where the 
alteration has the effect of mortising the amount paid, the bank 
can always chirgt the customu w*th the original amount and 
the dispute is in very c isc rcgiuling the excess 1 

Payment of Drafts : 

A bankers draft is m oitler uldrcssul by me bulk to mothei 
or by one office ol 1 hmk to another office of the same bmk to 
pay a specified sum lo Lhe payee numd or his order But a branch 
office of a bank cinnot is ic i draft paviblt to btirei on demand 
on the head office or anothu branch of the same bank and vice 
ve, \a 2 3 Hence drafts between two branches or i braich and head 
office of the same bank must be issued pa\ lble to the pavee or 
order Where, anv such di ft h iwn h\ t ne office of a bank upon 
another office of the same bank for 1 sum of money payable to 
order on demand, purports to be endorsed by or on behalf of the 
payee, the bank is discharged b\ payment in due course* We 
have already explained whit is implied by pivmcnt in due muist 
and what would not amount to pavment in due course The bank 
wall not be liable if it piys cm i forged indorsement so long as 
the endorsement is leguln ind there is nothing to suggest inv 
suspiuc n Such drafts cinnot be n glided is cheques since the 
drawer and the drawee irt m liw the sjme Hence thev cannot 
be crossed But the protection igainst liability for payment on 
forged endorsements is indicated ibove mikes hardly any differ 
ence for the banf as to whethci they are crossed or not Even if 
such a draft bears an\ crossing the hank must pav it across the 
counter on presentment provided it is duK endorsed 4 If the bank 
refuses to pay the holder can sue the bank cither as drawet of J 
bill or maker of a promissory note" 

Drafts drawn bv one bank on another arc to be regarded as 
cheques and the law relating to then payment by the drawee bank 


1 Imperial Bank of Canada vs Hamilton, (1903) AC 49. 

2 S 31 of the Reserve Bank of India Act. 

3 S 85 A of the Negotiable Instruments Act 

4 Halsbury’s Laws of England! VqI I, pages 612, 613 
• Ibid, p 6t3 
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is the same as in the case ot cheques which we have discussed before 
Such cheques may be crossed and it so they can be paid only when 
presented by a bank. 

Payment of Bills of Exchange Accepted Payable at A 

Banker’s : 

“Where a customei accepts a bill payable at his banker’s it 
constitutes ap authority to the banket to pay it at maturity and 
it no lunds arc available, amounts to a request for an overdraft, 
the banker is under no obligation to pay the bill, even though he 
has sufficient funds in hand 1 2 The bank can charge the amount 
of the bill on the customer if the bill is payable to bearer and the 
bank pays the bearer ir due course " A bill of exchange is payable 
to bearer if it is stated to be so or endorsed in blank"* oi it the 
payee is fictitious But it the acceptance of the customer is forged 
the bank cannot charge the customer with the amount of the bill 
on the same principle as thit by which a customer cannot be 
charged with the imount of i cheque to which the customer’s 
signature has been forged unless the customei is precluded from 
denying his signature b\ estoppel oi adoption We have already 
discussed the principle of estoppel and idoption V hank is also 
not entitled to chaigc the imount ot the bill on the customer if 
the hill is paviblt to older md payment his been obtained on 
forged endorsement of the pavtc s name even it the payment has 
been made in due course S S2 (!) of the Negotiable Instruments 
Act protects a bank only when it pays a bearer bill in due course 
and m the cast of no other bills Hence it is safe for a bank to 
insist on bills payable to order being preserted through a bank 
for payment 

Collection of Cheques : 

One of the principal duties ot a bank is to collect cheques 
drawn on other banks and paid in by its customers for collection. 
While discharging this function it is known as a collecting bank 
as distinguished from a drawee hank on which the cheques are 


1 Halsbury's Laws of England, Vol. I, p. 614. 

2 S 82 (c), Negotiable Instruments Act 
8 Ibid. 

* Bank of England vs. Vagiiiapo, (1891) * A.C 107. 
8 Ibid. 
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drawn. In this respect the bank is “a mere agent or conduit pipe 
to receive payment of the cheque from the bank on which it is 
drawn and hold the proceeds at the disposal of the customer", 1 As 
such agent its duty is to present any cheque, paid in by its 
customer, for payment with reasonable diligence ix., within a 
reasonable time. It has been held that the reasonable time would 
be presenting the cheque within one day after the receipt thereof 
where the cheque is drawn on a bank in the same place 2 3 4 * 6 or foi- 
warding or presenting it on the day following the receipt thereof 
where the cheque is drawn on a bank in another placed Alter 
the expiry of a reasonable time the customer paying in the cheque 
for collection is entitled to presume that the cheque has been 
collected and the proceeds thcieof have been credited to his account. 
The customer can, therefore, draw a cheque for an amount not 
exceeding the amount to be collected alter the expiry ot such 
reasonable lime. If the bank has lailed to collect the cheque m 
the meantime it cannot dishonour the cheque on the ground of 
shortage of funds ; for there would not have been any shortage 
had it fulfilled its duty in collecting the cheque promptly. If it 
dishonours the cheque on this ground the customer can recover 
damages for wrongful dishonour/ If the Bank makes delay m 
presenting the cheque, the bank will also be liable to the customer 
for any other loss which the customer may sustain by reason rt 
such delay/' Thus the customer pays in a cheque for Rs. KXKJ/ 
drawn by X on another bank Y. At the time the cheque is pax] 
in and a reasonable time alter that X has sufficient lunds m ^ 
But the Bank does not present the cheque within a fortnight fion 
the date of paying in. Bank Y fails belore the cheque is prestP T 
ed. The customer cannot make X liable/ Therefore the ban! 
must pay for tins loss to the custunui. It should be noted, how 
ever, that where a collecting hank lorwaicU a cheque ckawn on i 
bank in another place lor collection, it may lorwaid it eithei to 
its own branch- or to an agent in that place. In that case ihf 


1 Halsbury’s Laws of England, Vol. I, p. 590. 

2 Alexander vs. Burchfield, (1842) 7 Man. fit G. 1061 ; Rickford i'j- 
Ridge, (1810) 2 Camp. 537 ; Forman vs. Bank of England, (1902) 18 
T.L.R. 339. 

3 Hare vs. Henty, (1861) 10 C.B, (N.S.) 65; Heywood vs. Pickering 
(1874) L.R. 9 Q.B. 428. 

4 Forman vs. Bank of England, supra ; 5, Lubbock vs. Tribe, (183^;- 

3 M. & W. 607, per Lord Abinger, C3. at p. 612. 

6 S. 84 of the Negotiable Instruments Act I Illustration (a)]. 
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branch or the agent has one day after the receipt of the cheque m 
which to present the cheque and the reasonable time will not 
expire after one day after the receipt of the cheque by the collect¬ 
ing bank but after one day after the receipt thereof by such branch 
or agent. 1 But the collecting bank will be liable in case of delay 
in presentment by such branch or agent. Presentment need not 
be actual presentment on the drawee bank but presentment bv a 
recognised clearing house or by post is sufficient 2 * 4 A iion-cleanng 
bank may present through a clearing bank. 

When a cheque paid to a collecting bank is dishonoured on 
presentment, the collecting bank must give due 
notice of dishonour to the customer The bank 
usually Lonveys the notice of dishonour 
hv returning the cheque to the customer which is deemed a 
sufficient notice of dishonour, if the customer has indorsed it. 5 
The bank can also debit the customer with the amount of the 
cheque if it credittd lus account with the amount prior to 
collection 


Notice of 
dishonour 


\ customu cm drm cheques on the amount of the cheque 
pud in tor collection only liter the expiry of a leasonable time 
neussai) foi the hank to collect the cheque and complete the 
iiclcssus hook keeping entiie. We hive already seen what is 
to be regarded as reasonable time tor presentment Bui some 
rnoic time will be necessary between the presentment of the cheque 
upto the time when the proc» eds ot the cheque will be available 
foi drawing against lor the purpose of collecting the pioceeds and 
crediting them to the customer’s account it the collecting bank 
and to complete the necessary book keeping entries. This time 
will vaiv according to circumstances. Thus more time will be 
necessarv ioi a Calcutta bank to collect the proceeds of a 
cheque drawn on an Ambala Bai k and lo make them available 
foi a customer than will be the case when the paving or drawee 
bmk is a Calcutta bank What will be the reasonable time after 
which a customer will be entitled to draw against a cheque paid in 
for collection is to be decided bv the lacts and circumstances of 


1 Pndeaux vs. Cnddle, (1864) L.R 4 03. 455. 

2 Reynolds vs. Chettle, (1811), 2 Camp 596. 

*For rules regarding notice of dishonour sec Supra Negotiable 
Instruments Act. 

4 Marzetti vs. Williams (1830), IB Sc Ad, 415. 
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earh case. Bui wheie a customer is credited with the amount 
ot a cheque paid in for collection prior to the receipt ot payment 
in lespect thereof, the customer is at <mte entitled to draw on it 1 
The bank is, however, entitled to debit the amount if the cheque 
is subsequently dishonoured on presentment 2 * * 

Liability of a Collecting Bank to Third Parties : 

A collecting bank incurs liability to a thud patty who is the 
true ownci ol *hc cheque in case the custoinu on whose hchali 
it collects the cheque h ippe ns to hwt no title n i d ftclivt title 
therein The tine owner his only to piovt that the cuslotnei on 
whose behalt the collecting bank was acting was i ot the tiue 
ownti and had no right lo ttccivc paymtnt in respcLt of the 
cheque. Such a situation uncs when the t uslnmu ( hi mud tin 
cheque from ihe diawcr 01 holdu h\ me ms ol ii uid or an 
offence eg, thclt »r whet he outlined the stmi Ln end irstinent 
or delivery horn a person who so obtained it unless lie s i holdu 
in due eouise or the person hum whom he obtains it w is himsclt 
a holder in due course Hut even i holdu in due com sc icqiiires 
no title where he obtains the cheque bv vntue ot a iorged indorse 
ment by the thiel 01 ioiger Ihus in .ill Lists except theft or 
forgery a bonahde holder foi value without notice toll icqum 
a valid title as against the tint ownci n cases ol the it i 
holder in due* course will not icquire a \ did title 
unless the cheque has been pule Lied so is to be tunstti ibk 
by rmre ddiveiv ^ when a cheqiu is payable to bcaiu u 
indorsed in blank 4 5 Hut in the ease ot i forged indorsement 
or a loiged cheque the cheque is never perfeeted and ioiguv 
cannot confer title even to a holder in due course.’ In collecting 
uncrossed cheques the bank is liable to the true owner for the value 
of the cheque if the customer has no title or a defective title then 
to. The liability arises in conversion which means a civil wrong 
oi tort consisting ot depriving a tiue owner of his property* 1 But 


1 Capital & Counties Bank vs. Gordon (1903) A C 240 per I-od 
Lindlay at p. 249 

2 IM % at p 248 

8 S 58 of the Negotiable Instruments Act. 

* Ruphael w. Rank of England (1855) 17 CR 161. 

5 For a holder m due course sec Supra Negotiable Instruments Act 
n Capital and counties Bank w. Gordon (1903) AC. 210, Fine ^ rt 
Society vs. Union Bank of London (1886) 17 QB.D. 705 



/ 


BANKERS k fcANNIM* 


m 


in the case of crossed cheques a collecting bank enjoys certain 
amount of protection. The Negotiable Instruments Act. 1 lays down 
that a banker who in good faith and without negligence receives 
payment for a customu oi a cheque tiossed generally or specially 
in himseU shall not, in case the title to the cheque piovcs defective, 
i cuj any liability to the hue owner ol the cheque by itason only 
I having ncuved sncli pavinuil V banker is to be deemed to 
i< ce 1 vc payment oi a uo^sed cheque even li he credits the 
customers ac< unt with die amount oi the cheque bciorc leceiv- 
mg payment then of It is elcai that this protection is only 
limited and i colic cum; bank will be protected only il it brings 
/self within the udJowny conditions, umel>, (1) that it should 
act ui good faith t iid without negligence in collecting the cheque, 

( 1) hn it 'home' uaia payment toi a • a ( omei as a men aacnt 
ncl no* oi it^ own Jit «> a h »ldci, (i) that the person ten whom 
tl els must lx its <l ' >nn) md M) that the cheque should be 
n>std gt lly oi spuidly to the bank Ltt us examine theo 
c > chtmn> ‘cpaiately. 

(1) Good Faith and Want of Negligence : 

1 he protection giantcd to a collecting bank is only available 
hen die bank cvtiusts due eaie and caution in the matter ot 
<. >Ucct on, the w ini oi which necessaiilv implies negligence jnd| 
ibsencc oi good faith it is no defence toi the bank that the 
defective title* could rot have been disc oven d even with the 
t'crust of due care, toi any person who docs not exercise reasonable 
are is outside the protection altogelhci J Whether a collecting 
hink has taken reasonable care* or has been negligent or not is a 
question of fact and has to be eleteimined by the facts and 
ci’cumstamcs of each ease. Hut the tes* seems to be “whether the 
transaction ol pavit g in any given cheque, coupled with the 
urcumstanccs, antecedent and present, is so out of the ordinary 
course that it ought to arouse doubts in the banker's mind and 
uiusc him to make enquiiy'V* Thus the very nature ot the cheque 
may sometimes cast doubt as to the title of the customer and the 


*S. 131. 


-Savory & Co. vs. Lloyds Bank, (1932) 2 K.B, on appeal (1933) A.C. 

201 . 

3 Commissioners ,>f Taxation vs. English etc. Bank Ltd., (1920) A.C. 
683, 688. 
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bank must make inquiries and if it receives payment without 
making such inquiries it will be liable to the true owner. 
Cases of this kind occur frequently when agents known to be such 
oi appearing to be such from the terms of the cheque pay m the 
cheque to their own pnvate accounts. Thus where the secretary 
of a company indorsed a cheque payaUle to the company and paid 
it into a private account, iL was held that the banker ought to 
have made lnquines as to his authority to do so before icceiving 
payment on his behalf .’This would be so even if a manager of 
a company is authorised to draw cheques on the company's bankeis 
where the circumstances may indicate that the manager is exceed¬ 
ing his authority Thus where the Chief accountant of the 
plaintiff’s branch in Bombas luthonsed to drnv cheques on tlic.i 
bankers, lraudulentlv drew a number of cheques in fasom of his 
own bankers, namely, the defend mts who cohtcted md a edited 
the proceeds to his account, it w is held th it the defend mts \\cu 
put on inquiry bv the f let thit large sums of monev which coni 1 
not be attributed to his silu\ w ic being iransferud to them In 
a peison who to their knowledge w is m agent of the plaint iff 
and they were liable to the pkuntiffs [oi hiving uccivetl payment 
on the cheque without making the ntccssaiy inquiries A similar 
view was taken bv the House of Loul r m Midi md Bank v » 
fleckitt* which contains an admit able md exhaustive statement of 
the law as to the liability of i colliding bank in this lespect 
Theic the plaintiff who went lhio id employe I i solicitor is Ins 
agent grwng him i powu ol altorncy io sign cheques on his 
account, without lestrictions I he sohulor indorsed some oi the 
cheques payable to the plaintiff n 1 ivom ol the defendants m 
order to reduce his overdraft account It was held th it the 
defendant bank were put on inquiry bv the vciy nature ol the 
cheques which showed that the monev was not the money of the 
customer and that they were negligent in collecting the ihequts 
without proper inquiry. In the saint way a collecting bank would 
be liable if it collects cheques payable to rates colledois secietancs 
of companies or charitable institutions, and the like, under thur 
official denominations oi to a paitncrship in the firm’s name m to 


1 Hannan’s Lake View Central Ltd vs Armstrong & Co (1900), 
T.L.R., 236 

2 Lloyds Bank vs . Chartered Bank (1929) 1 KB. 236* 

* (1933) A.C 1. 

' t — 
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executors as such and credits them without due inquiries to the 
private accounts of individuals indorsing them in their representa¬ 
tive capacity 1 Similarly a pet pro indorsement would put the 
bank on inquiry and collection of 1 cheque so indorsed without 
necessary inquiries would constitute negligence - The necessary 
inquiries must not only include the authrntv to indorse but also 
the authority to pav in uid collect the cheque in the manner 
proposed 1 * A collecting binh may, however, be relieved of liability 
even in the absence of reasonable care if the true owner is, by his 
conduct, estopped Irom denying the validity of the payment or 
deemed to adopt the piymcnt Thus m Morrison zo London 
C minty md 'Wcsimmister H ink 4 * 6 the ticts wue is follows The 
monger of the pi untift hung luthuntv to ugn pet pro drew 
cheques so si/ned foi 1 lumber ni \eirs ind paid them tiaudu- 

I nth into his [iivite i e iunt with the dekrdant bmk who 
i ollcc f c cl the s ant t v\ is held th i' is u girds the cnliei rheques 

I I e dJcndmts weic negligent in »s mi ch is thev hid notiec »f 
(he igenev but nevertheless 11 it' wtic held not li ibk u o the 
1 it nppcitcd th it the p' ii m T idoj u 1 the eirhei ti insactious 

s rcgirds the liter cheque i f vs i 1 s.ld thit the defend ints weic 
n t negligent is the pluili^ bv i If ptwin ol f bc i uliu transactions 
1 1 lhem io believe th it 1 he d dings ol ♦be irumgti wtit uitho 
r (1 md vahd Wc line ilu i h dm i s 1 !il requisites of 
i t )ppcl ind idoptmn i e m ie t n with p i uv of cheques 
\pirt fiom the ei >1 lCghgciui in collecting cheques for 

_ its pmng in. the s m ii m tul n 4 l\ >r withoul ii hoiit\ thue 
mu be othci in t nec 1 m 1 f u In h would m ike a collect 
ug bank li ibk In the tint own i Thu if i bulk collects a cheque 
c (used lecount pnec Ini i l innru. who n on tht lice of the 
(hecilie not the puce th hi I w ) Id be li iblt m the \bsencc of 
1 < pci l nqunits* Omission t(> dctu m megulirity in the 
iidusemcnl would ds > min m 1 j ii dignue” \bsence of 

i U]uir\ about i new eiisi( imr nptm ^ n account oi to follow lip 


1 Bevan vs The National Hank (1906) 23 TLR 65 

2 Bissel r/f Fbx, (1885) 53 LT 193 

l Oompcrt7 ts Cook (1903) 20 TLR 106 

4 (1914) 3 KB 356 

’'House Property Co t r l ondon Countv and Westminister Bank 
(1015) 84 I JKB 1846 

6 Bavins Tuner and Sinrw ts London and South Western Bank (1900) 

1 Q B 270 
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a relerence given by such customer would also constitute negli 
pcuue Thus m Hampstead Guaiduns v\ Barclays Bank 1 2 * 4 5 a peison 
opened an accoum ith the defend mt bink with a cheque stolen 
by him repicsrmmg that he \v is the piycx theieoi He gave i 
hititious addicts uni (he h ink louii 1 b\ consulting ihi dircctdj 
have ascertained thn id person o* *uch name was living then 
It was held that m Jink w ts neglige i 

(2) Receipt for Customer : 

A collcMmg 1» uk ^n claim pmMction c nl\ if it iulius 
payment as tin iguii ol ns e istunui it as i ikk conduil p, 
toi conveying the idicqic m lie bn.k on which i* i* di mil and 
receiving the mones liom th it bink jot then lustoimi \ 
bank docs ot u sc t o be sc'* h n cunt b\ du nine uu i'ii) s u 
uossed cheques i ( imi bde re i aip* ni [ lynuut Bin \\h c 
p bank beeomes i ti insure c i die chcvj ic \ n \ due > i »k s 
with the eheque tint but tor h rgnl nilorstmnu i woiul 
become the ownu th^ic ji, the bud Iocs not collect the cheque 
for the customti but 1 >i i >1 ll and in sin h i ease ilu bink w U 
lx liable to the Lille n\ nci it dit Milt to f hc cheque pious t< 
defective tsen in 1 lie absence or n kl 1 \v >ii)l oc ni 

a tiansferee ot the cheque ten \ hu md cc ms to be a s enl loi th 
customti d it pivs e ish loi the clicqiK n uss the ^ Hinto oi d ih 
eheque is paid in *n the express unde 1 st uuhna hit it nuv 
drawn igamst it nice, whettm is l v IK hiwn i K ms < 
not oi it tile cheque i» ] nl espit^h in the reduction <\ n 
ovcidrift But the mcie cmsM nec \ i» ovuelrdt loi which tin 
bank would hue a litn over the cheque pud m, niakii g tlw ban! 
a holdti i ir v due to the c\tciv c f *h P hen \ onhl not tde iw \ 
the protection K >ni the bank ‘ 

(3) Customer : 

We ha\e *een ilvt ids th i i i Electing bank can cluin pud i 


1 (1923) J9 r LR 229 

2 Capital and (aunties Bank i> Gordon (1903) AC 240 per L i 1 
Macnaghten at pp 245, 246 

Ml of the Negotiable Instruments Act 

4 Capital and Counties Bank vs. Gordon, Ibid. 

5 Royal Bank of Scotland vs, Tottenham (1894) 2 QB 715 , In Rt 
Farrows Bank (1923) 1 Ch 41,49 

• Clark vs London and County Bank (1897) 1 Q.B. 552, Sutters n 
Briggs (1922) AC. h 17 
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tion only if it receives payment tor a customer. Iherefoie it 
becomes very important to appreciate what is actually signified by 
the word ‘customer’. A customer has been defined as a person 
having habitual dealings with the banker in the nature ot ordinary 
banking business” 1 * * 4 5 It necessarily implies i person who has the 
use and habit of resulting to the bank to do business. Hence 
an isoliltd transaction eg. collecting a cheque for a stianger 
would not constitute that peison a customei. J Noi would a person 
who had been continually cashing crossed cheques aaoss the 
counter for a numbu of ycais be deemed i < ustomer.'' It was 
pointed out by Loid Davey in Great Western Rail Co. v * London 
and Count) Ranking Co 1 that th<re must be some sort ot account, 
cilhe*- a deposit or a curient recount or some snnilai lelation, to 
make a man a customei oi binker li i recent case decided 
by the House of Lords’ ihe question which came up for d< cision 
was wlietheT j peison was a customer in view ot tfu iact that he 
opened an account onl\ two da vs pnoi to the paying m of the 
disputed ch^oi't L )id Dunedin in his judgement observed as 
follows* the word ciMonui ml mile*■ i iclatioi ship m wh« h 
duration is i ol ot the essence \ in i son whose monev has been 
iceepted bv l bank on the footing tint th(\ undertake to hou rnr 
cheques upto the amount standing t » his eiedit w i customer* of 
the bank irrespective ot whetl ci his connection is of 

short or long standing' Rut it is submitted th it il the account 
is opened with the disputed cheque the peison paving m the i hcque 
will not be icgaielcd as a eustormi it the time he pass in ind 
the bank will be liable in l nt the title to the cheque rests 
with someone cist As Dirhng | observed in Tate r* Wilts and 
Dorset Hank,' 1 He was not a customer .it the moment, blit he 
was going to haomc a customer if the cheque was collected” It 
^ems that the dishn turn i t 1 f wun \ h ibitual customei and 
a new one hut between one toi whom the bank renders a casual 


1 Halsbury’s Laws of England, Vol I, p 595, 596 

a Mathews rr. Burn & Co (1894), 10 TLR. 386. 

* Great Western Rail Co. vs. London & County Bank Co., (1901) 
A C. 414. 

4 im ' 

5 Commissioners of Taxation v* English, Scottish & Australian Bank 
(1920) AC. 683. 

* (1899) Journal of Institute of Rankers, Vol. XX, p. 376, per 
Darling J. 
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service e.g., cashing a cheque for the first time for the purpose of 
opening an account or for obliging him or someone else and a 
person who has an account of his own at the bank. 

(4) Crossing : 

A collecting bank tan claim protection only if the cheque 
paid in for collection is ciosscd generally or specially to itself 1 
If it was not crossed at the time it was paid in the bank, the bank 
cannot acquire the piotection b\ crossing an uncrossed cheque 
specially or generally. 2 * 

Bank 9 ! Liability as a Holder in Due Course : 

We have already seen that except in the case of forged indorse¬ 
ments and theft of a cheque not perfected ( ije a cheque which 
has to he ind »r c ed tor negotuti in) 1 holder in due course acquires 
a valid title. Hence where theic is no question ol forged indorse¬ 
ment, a collecting bank max escape liability it it can establish an 
independent title to the disputed ehcciue as a holder in due course 
excepting where the cheque is crossed ‘not negotiable’. Thus it 
was held in Gordons case that a Innk collecting a bearer cheque 
can escape liability it it ji a holdti in due comsc. But in Great 
Western Rail. G) London and Counts Banking Co.* 4 * 6 7 * it was 
held that a cheque crossed “ n ot negotiable” cannot be obtained 
by a bank as a hoicki in dm course since such a cheque cannot 
be negotiable and the bank c mnot escape liability on that ground 
The bank will be icgardcd is a holdei in due comse in the follow 
ing cases (a) wheit the hank pays cash foi the cheque over the 
counter, 1 (b) where the cheque is paid in expressly in reduclint 
of an overdraft,''* (c) where the cheque is paid m on express 
condition of being at onec drawn against, and is so drawn against, 1 
(d) where the cheque is paid in subjeet to a hen m favour of the 
bank,* and (e) where an unciosscd cheque is paid in ai d ci edited 


1 For general and sptuul ciossing sec Negotiable Instruments Act 
SS. 124. 125. 126. 

2 Capital and Counties Rank v r Gordon (1903) A.C 240 

8 Capital and Counties Bank vs. Gordon (1903) A.C. 240. 

4 (1901) A.C. 414. 

Halsbury’s Laws of England Vol. 1, p. 592. 

6 London and County Bank vs. Groome (1881), 8 Q.B.D. 288. 

7 National Bank vs. Silke (1891) 1 Q.B. 435, 439. 

*llnd, 620. 
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as cash at once 1 If a bank becomes a holder m due course ot Bay 
cheque paid in tor collection as in any of the abovemcntioncd cases, 
it has all the rights of such holder and can sue the parties to it, 
namely, the drawer and all the .subsequent indorsees in its own 
name in case the cheque is dishonoured on presentment. 

Collection of Bills of Exchange : 

A bank is not under any duty to collect bills of exchange for 
its customers But if it undutakes to collect a bill for customer, 
it must present the bill for acceptance and payment in accordance 
with the provisions oi the Ncgoti ible Instruments Act 2 * 4 and to 
give notice ot dishonour to the customer in case the bill is dis¬ 
honoured This is necessaiy in ordemto enable the customer to 
L,i\e notice ot dishonour within a reisomblc lime to the parties 
lie wants to make li iblc thereon It has already been noticed 
tH it the holder ol a bill must give notut of dishonour to the 
i irtits he w uits to mike liable within i reisonable time 8 and in 
default he m iv not lx iblt to hold such parties luble Therefore 
*ht bank will be li iblt to the customer for my loss lie may incur 
is i result of the bink filling f o picscnt lh< bill and to commum- 
itc notice of dishonour in due time 

V bnl which collects i bdl tor its customer, to which the 
customer his no title, is Inbk to the true owner for conversion, 
it does not enjov the protection which is lvnlibk to it in the 
ollection ot crossed cheques 1 but wlicit the bank becomes a 
holder in due course ot bills ipvtn to it for collection it will not 
hi liable to the true nwnu c\cq tint, 11 the case ol forged indorse¬ 
ments \ bank will become a holder in due course of a bill 
piyible to bencr by the mere delivery thueof piovided (a) the 
bink pavs cish across the counter or (b) the bill is given expressly 
in reduction of in overdraft, oi (c) the bill is i»i\en on the express 
condition of its bung drawn against at once or (d) the bill is 
paid in subject to the bank's lien or (e) the bill is discounted* 
In the else ot a bill payible to order the bank will be a holder 
in due course if it is indoised to the bank and paid in under any 
one of the conditions mentioned above 


1 Capital md Counties Bink vs Gordon, Supra 

J See Negotiable Instruments Act Supra 

1 $ 94 of the Negotiable Instruments Act 

4 Arnold ^ Cheque Bank (1876), 1 CFD 578 at 585. 
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Collection of Bonkers* Drafts ; 

Drafts drawn by one office of a bank on another office of the 
same bank are not cheques since the drawer and the drawee are, 
in the eye of law, the same person. They cannot, therefore, be 
crossed and even if they are ostensibly crossed, a bank collecting 
them for its customer would not enjoy the protection which would 
be available to it if they were crossed cheques. Hence a collecting 
bank receiving payment in respect of such drafts for its customer 
who has no title to them would be liable to the true owner for 
conversion. But a draft drawn by one bank on another is a 
cheque and may be crossed and dealt with as such . 1 2 3 Therefore 
a collecting bank receiving payment in respect of a crossed draft 
drawn by one Sank on airother would enjoy the same protection 
as against the true owner as would he available to it in the matter 
of collecting crossed cheques. 

The Bankers Lien : 

A banker may, in the absence of a contract to the contrary, 
retain, as a security for a general balance of account, any goods 
deposited with him by a customer if the customer is indebted to 
the bank on such a general balance of account/ This right to 
retain the property of another for a general balance of account is 
known as a general lien as opposed to a particular hen e.g that of 
an artificer for his charge on account of labour employed or 
expenses bestowed u|xm the identical property retained/ This 
genera] lien was originally established in England, as regards 
bankers and others, as a proved usage of trade and at once became 
a part of the law of merchant as judicially recognised . 4 5 * A banker’s 
lien extends to all bills and cheques paid in for collection and to 
all securities deposited with the banker by a customer (including 
share certificates/' a pay order/ a policy of insurance , 7 and a lease 8 ) 
or by a third person on a customer’s account and to money paid 
in by. or to the account of a customer, unless there be a contract* 


1 Halsbury’s Laws of England, Vol. 1. p. 602. 

2 S. 171 of the Indian Contract Act. 

3 Kent, Comma, ii. 634. 

4 Brandao vs. Barnett (1846) 12 Cl. & F. 787. 

5 Re United Service Co., Johnston's Claim (1871), 6 Ch. App. 212. 

Misa vs, Currie (1876) AC. 564. 

7 Re Bowes (1886), 33 Ch. D. 586. 

8 Mutton vs. Pleat (1960) 2 Ch.-79. 
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express or implied, excluding the lien. An ^agreement 
the general lien may be expressly provided for\or mother place, 
as when securities are paid in to secure overdrafts ug?j n g internar 
limit. In such a case the bank cannot claim a lierr for a customer, 
exceeding the limit . 1 2 Similarly he cannot claim a l * accS5 to keep 
«r bills which are paid in specifically for providing ft 
cheques drawn by the customer or bills accepted by ti 
behalf of the customer, for the hank receives such chequ nc * crc< ^ 
for a specific purpose which impliedly excludes the geneiy in S ° T 
Rut it seems that the banker’s lien will attach to securitit ktter 
in for a specific purpose e.g„ to secure an overdraft or to n¥ ce P* 
particular cheque if they remain with the bank after such overd ^ 
ra cheque has been paid off , 3 4 though doubts have been express^ 
whether the bank can claim a lien cm the securities in such a 


Where bills or cheques are paid into a bank, a question arises 
whether the bank receives them as an agent of the customer or 
as a transferee which makes it a holder in due course. We have 
already seen under what 'circumstances the bank will be regarded 
as a transferee 5 . If the bank receives them as a transferee no 
question of lien arises, for the bank is entitled to the whole of the 
proceeds. But if the bank receives them as an agent of the 
customer, it has a lien on them to the extent of the customer's 
indebtedness to the bank, if any. But where the bank has a lien 
it becomes a holder in due course in respect of cheques or bills 
or a promissory note payable to bearer to the extent of the lien* 
and in such a case the bank can sue for the whole amount of the 
bill or cheque in case it is dishonoured, holding any surplus over 
the customer's indebtedness for the customer. 

A bank receiving a cheque or bill or note from a customer 
must present it for acceptance or payment whether it claims a 
lien in respect thereof or is a transferee for value thereof. 

In the absence of an agreement to the contrary whether express 


1 Re Bowes, Supra . 

2 Early vs. Turner (1857), 26 L.J- Cli. 710; Mercantile Bank of India 
Rochaldas Gindumal, (A.I.R.) 1926 Sind, 225. 

3 Re London and Globe Finance Corporation (1902) 2 Ch. 416 per 
Lbrd Buckley J. 

4 Halsbury’s Laws of England, Vol. I p. 621, Note (A). 

5 S. 9 of the Negotiable Instruments Act. 
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Colkctioi! 6 ^ a ^ jn ) 4er lh entitled to combine all the different 
kept by the customer in the same right (*>., not in 
Drafts dr^ ac ^ ir j s Js vv j ien h c has a personal account and another 
same bank are v/hether deposit or current, or whether at the same; 
in the eye of l^ ren f branches, and to exercise his lien on the result* 
crossed and ev 
them for its r 

be available ^ cr lo entitled to claim a lien the bank must receixc 
bank rece ;n * ies or kills on which the lien is damned as a banker 
who ha. cin x ^ c coursc of banking business / 1 2 3 Thus the bank canno* 
oonver* d ken (,n sccuntlcs ° r whiahlcs deposited with it for mU 
cheq '°^y ^ or lX recelves them not as a banker but as a bailee. ,f . No* 
a c n the bank claim a lien on title deeds casually left at ihe bank 
j, t .fter a refusal by it to adva H'c money on them . 4 

the banker's lien is ■ of hK the ordinary lien whuh is oni> 
a passive light." It give 1 * the banker the light of a pledgee so a 
to enable him to sell the iiLgutiardc instruments or securitits in 
which he has the lien in case the customer fails to repay his debts 
within the time fixed or whc.ii no rime is fixed altei a reasonable 
notice to the customer to pay and the failuic *>l ihe customer u, 
] ay within the tinru fixed by the notice/* 

Letters of Credit and Documentary Bills : 


A letter ot credit is a document addiesscd to a specified 
person or generally by a bank icquisung the addicssee, where h 
is specified or any person to whom it ina\ hi presented, where tin 
addressee is not specified, requesting him to make payments n 
advances ot extend credit (such .is allowing the iacility to drav 
cheques) to the pci son to whom the lei ter is granted uplo 
specified amount or intimating him lhat the grantee of the lettci 
is authorised to draw bills ot txchangc on the bank upto a specific I 
amount. Whcic the addressee is specified the letter js ‘special 


and where the letter is addressed to 


anyone to whom it may \y 


1 Garnet vs. M’Kewan (1872) L.R. 8 Ex. 10 ; Prince vs. Oriental Elan! 
Corp. (1878) 3 A.C. 325, 333. 

2 Brand a o vs. Barnett (1846) 12 Cl. & F. 787. 

51 Cuthbert vs Roharts, Lubbock 6c Co., (1909) 2 Ch. 226, C A. 

* Lucas vs. Dorricn (1817) 7 Taunt. 278. 

3 See lien under the Chapter on Mortgage. 

0 Burdick vs. Sewell (1884), 13 Q.BJD. 159; Expartc Official Receivei 
Re : Moritt (1886) 18 Q.B.D. 222, at p. 232, 
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prcsc %ted, it is called “general” or “open”. The letter is generally 
addressed to an agent of the bank or to a bank at another place. 
Letter of credit play a very important role in financing interna¬ 
tional trade and commerce and obviates the necessity for a customer, 
carrying on trade between different countries or places, to keep 
his funds tied up in different places. 

Where the letter is a request to pay money or extend credit 
to the grantee, the bank becomes liable to the party so paying or 
extending credit on the production of the letter . 1 If the letter 
is special only the addressee can act on the letter and no one except 
the addressee can make the bank liable by acting on it. But if 
the letter is general any one acting on it may make the bank 
liable. 

Where the letter simply contains an authority to the grantee 
to draw bills of exchange on the bank upto a specified amount, it 
is meant to be shown to third parties conveying the intimation 
to them that there is a binding contract whereby the bank will 
accept bills of exchange drawn on it by the grantee upto the 
specified amount. If any person acts on the letter e.g. r by dis¬ 
counting a bill drawn by the grantee and paying for it, he can 
force the bank to accept the bill and pay for it . 2 Where a bank 
grants a letter of this kind to a customer, the letter usually provides 
that the customer can draw bills only against actual shipments of 
goods, bills of lading or other documents of title and that the 
acceptance of bills drawn by the customer is conditional upon the 
forwarding of such documents of title to the bank. Any person 
presenting a bill, drawn by the customer on the authority of such 
a letter, to the bank for acceptance must, therefore, see that the 
documents of title reach the hank before or at the time it is called 
upon to accept ; for otherwise the bank will not be liable to accept 
ihe bills so presented without the documents .' 1 A letter of credit 
with a condition about documents is called a “documentary letter 
of credit”. If such a letter of credit describes the goods against 
which the bills are to be drawn, it has been held that the bank 


1 Morgan vs. Larivicre (1875), L.R, 7 H.L. 423. 

- Maitland vs. Chartered Mercantile Bank of India, London and China 
(1869) 38 L.J. Ch. 363; Union Bank of Canada vs. Cole (1877), 47 L.J. C.P. 
100 at 109; Re Agra and Masterman's Bank, Exparte Asiatic Banking 
Corporation (1867), 2 Ch. App. 391. 

* Exparte Brett, Re Howe (1891) 6 Ch. App. 838, 84K 
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is not bound to accept the bills if the goods shipped do not 
correspond exactly with the description given in the letter whether 
they arc considered to be the same in the market or not* 1 

A person who acts on a documentary letter of credit e.g„ one 
who discounts a bill drawn by the customer and receives the 
documents or an indorsee from him, does not acquire any right or 
title to the goods to which the documents relate. His right is 
against the bank and ihe drawer personally." But the bank 
acquires a lien and the right of a pledgee over the goods on its 
acceptance of the bill and the receipt of the documents: 1 So it 
the customer fails to pay for the bill at maturity after the bank’s 
acceptance and the bank has to pay the acceptance, the bank may 
realise the amount of the bill paid by it by selling the goods. 
But it seems that before selling the goods the bank should give 
notice to the customer to pay the money within a reasonable tune 
and if the customer makes default the bank may sell the goods 
and realise the amount paid. 1 4 

Letters of credit are not negotiable. Therelore a person who 
pays money or extends credit to any one other than the grantee 
of the letter cannot recover the money so paid from the bank 
which issued the letter. If the grantee has paid or deposited 
money with the bank which issued the letter for obtaining it, he 
may recover any money paid wrongly or mistakenly by the issuing 
bank to any other peison who might have obtained or used the 
letter by fraud or any other offence. 5 

Letters of credit which are issued to travellers in foreign 
countries are usually of the following varieties, namely, (1) circuku 
letters of credit, (2) circular notes and (3) traveller’s cheques. 

(1) A circular letter of credit is usually in the form of J 
request by a bank to its agents and correspondents in foreign 
countries to honour the cheques and drafts of the grantee upto j 
specified amount which the issuing bank undertakes to honour 
on presentation. These letters are obtained either by paying or 
depositing cash to the issuing bank or giving a guarantee for the 


1 Rayner & Co. Ltd. vs. Hambros Bank (1942) 2 A.E.R. 694. 

3 Re Barned’s Banking Co., (1871), LR. 5 H.L. 157 at 167. . 

3 Re Barned's Banking Co.. Supra. Exparte Brett, Re Howe (1871) t> * 
Ch, App. 838 at 841. 

4 Halsbury's Laws of England, Vol. 1 p. 624, 625. 

rr. vs. Union Bank of Scotland (1854), 1 Macq. 513. 
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payment of the amount of cheques or drafts which the issuing 
bank undertakes to honour. A circular letter of credit is known 
as a guarantee letter of credit where it is obtained by the grantee 
by furnishing guarantee for th& amount. (2) A circular note is 
akin to a circular letter of credit excepting that it is generally for 
a certain round sum in the currency oi the country of the issuing 
bank and is accompanied by a letter of indication. (3) Traveller’s 
cheques are akin to cncular notes and are current for a fixed period 
and are almost always signed by the holder at the time of the issue 
and signed again in the presence of the person who is requested 
to pay at the time of payment. 

Safe Custody of Valuables : 

The position of a banket accepting; deposits of property or 
valuables foi «afc custody is like that ot a bailee 1 2 3 As such he is 
bound to take as much care ot the goods deposited with him as 
a man of ordinary pi udcncc would, under similar cncumstances, 
take of his own goixls of the omi description" In tliL absence 
of jiiv special contract his liability is not like that oi an insurer 
as to make him liable to the owner for any loss or damage to the 
goods It he takes the amount of care mentioned above he will 
not be liable ioi the hiss, dcstiuction or deterioration of the goods 
unless he agrees to accept for \alue any higher liability at the 
time ot deposit An acknowledgement by the banker that he 
iccuses the goods ‘"for safe custody ’ does not make his liability 
any the higher.’’ He is not also liable tor the criminal acts of 
his employees which there was no ground for anticipating. 4 But 
if he knowingly employs a dishonest person he would be answer- 
able for the latter’s acts as in employing the latter he cannot be 
regarded as exercising the amount oi care which is required of 
him. He would also be liable to the owner li he delivers the goods 
to a wrong person. This would be so even if he is not negligent 
and the goods are obtained from him by means of an order to 
which the owner’s signature has been forged. 5 That is why a 


1 Giblin vs. Mcmullen (1868) L.R 2 PC 317 ; Re United Services Co. 
Johnston’s Claim (1871) 6 Ch. App 212 

2 S 151 of the Contract Act. 

3 Rosh vs Hill (1846) 2 C.R. 877. 

4 Chestire vs. Bailey, (1905) 1 K.B. 237. 

« Stephenson vs. Hart (1828) 3 Bing 476; NTKean ps. Mlvor (1870) 
LR 6 Ex. 36. 
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baxik is entitled to refuse delivery of goods and retain them until 
it is satisfied about the identity of the person or the genuineness 
of the order requiring delivery where the bank is suspicious about 
such identity or genuineness. 

Discounting Bills : 

Apart from collecting and paying bills on behalf of customers, 
one of the most important functions of a modern bank is the 
discounting of bills brought to it by a customer or any one else 
In performing this function a bank renders a most valuable service 
to the commercial world at large. The importance of this service, 
may be illustrated by the following example. A exports 100 bales 
of Tibetan wool of the value of Rs. 1,00,000/- from Calcutta to 
B in London. Between the date on which he consigns the wool 
and the date on which the same reaches 13 and payment is realised 
thereon a long time may elapse during which A's monev will be 
locked up without any chance of being invested in further busn ess. 

A might have to sit idle during this time unless he has sufficient 
funds at his disposal. Bui this difficulty is obviated b\ the system 
of discounting bills by banks which is usually done in the follow¬ 
ing manner. A draws a bill of exchange on B for Rs.10,000/- 
payable at sight or after sight, as soon as the goods are shipped 
He then goes to his bank with the bill and bills of lading and 
other documents evidencing the consignment of the goods. Tht 
bank, if satisfied with the genuineness of the bill, discounts the 
bill by paying A the amount of the bill less a certain sum which 
is known as the discount charge or the rate of discount and after 
retaining the bill of lading and the other documents. The 
bank then sends the hill either to its branch or an agent in London 
along with the bill of lading and the other documents for present 
ing it to B for acceptance or payment where no acceptance is 
necessary. On presentment of the bill to B, R lakes the hill of 
lading and the other documents which alone would give him the 
right to take delivery of the goods after iccepting the hill or 
paying for the same as the case may be. 

A bank is said to discount a bill when it takes a bill at orce 
as a transferee for value. Where the bill is negotiable by mere 
delivery e.g„ when it is payable to bearer 1 the bank becomes a ^ 


1 S. 47 of the Negotiable Instruments Act. 
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holder in due course by discounting the bill, even without the 
indorsement of the customer, if it takes the bill without notice 
of any defect in the customer’s title, 1 if any, and it can sue the 
drawee or acceptor or the drawer of its own right. But if the 
bill is payable to order it can be negotiated only by indorsement 
and delivery and without the indorsement of the customer the 
bank will be merely a transferee for value and not a holder in due 
course. The difference between a transferee for value and holder 
in due course is that a transferee cannot sue on the bill in his u\vn 
name, nor can he negotiate it to a third party until the transferor 
indorses the instrument." The right of the transferee is like that 
of an assignee of the ordinary chose-in-action and if he has paid 
value for the transfer he acquires the right to compel the trans¬ 
feror from whom he has taken the instrument to put his indorse- 
mcnf* which may be enforced by a suit if the transferor refuses 
to do so. 1 3 4 * * 

When a bank receives a bill from a customer it is question of 
fact m every case as to whether the bill is taken for collection or 
as security for a loan nr overdraft or for discount. Where the 
hank receives the bill for collection the bank does not become a 
holder ""in due course or transfeiee for value and it remains liable 

10 the true owner of the bill in case the customer’s title to the 
bill proves defective/’ But even in the case of a bill paid in' for 
collection the bank will rot be liable to the true owner if it be¬ 
comes a holder in due course in respect of the bill unless the 
bill has been negotiated by a forged indorsement. 0 Where, 
however, a bank receives a bill from a person who is not a 
customer the presumption is that the bill has been discounted. 
A bank becomes a holder in due course of a bill discounted by 

11 by the mere delivery thereof, if it is payable to bearer, and by 
delivery and indorsement, if il is payable to order provided it 
has no notice of any defect in the title of the person paying in 
the cheque. 7 If the bank is the holder of a bill in due course 


1 S. 9 of the Negotiable Instruments Act. 

-Harrop vs. Fisher, (1861) 10 C.R, (N.S.) 1%. 

3 Walter vs. Ncary (1904) 21 T.L.R. 146 ; Specific Relief Act, S.R. lllus. 

4 Rose vs. Sims (1830) IB & Al. 521. 

® See Sup) a. 

0 Capita] and Counties Bank vs. Gordon (1903) A.C. 240; See Supra 
for conditions under which a bank will become a holder in due course 

7 S. 9 of the Negotiable Instruments Act. 
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it will not be liable to the true owner if the transferor’s title 
proves defective except in the case of forged indorsement by the 
transferor or someone fiom whom the customer took the bill. 
But the bank will be liable to the true owner if it discounted a 
bill payable to order without a proper indoiscment ; fui in such 
a case the bank will be a mere transferee for value or assignee 
and nol a holder in due coursL and an assignee takes the issign- 
ment subject to all defects in the title of the assignor. 

In the case of dishonour of a bill discounted by a bank for its 
customer, they can debit the customer’s account with the amount 
of the bill where the custome-'s indorsement is on the hill Where 
the customer’s indorsement is not on the bill, the bank cannot 
debit the customer’s account and has to pio^vd with tlu ordinaiy 
remedies of transkiee for wiuc 1 2 3 

A bank cannot also retain moneys due to a customet as a 
cover against and in anticipation of the risk of an> bill discounted 
for the customer being d»dinnoiiud at matuiits. It setins, how 
ever, that the bank can do so in the cunt of the customer’s 
insolvency before the niatutitv of the bill 1 1 he itaso appears 
to be that in the event of the customers msolvcrvy all tlu: pro¬ 
perties and assets of th^ customer will \c>t m th* Official 
Assignee or receiver as the ca^e ma\ be including the moneys in 
the hands of the bank subject to the lien of the httei, if any, 
existing at the momtnt. But the hank lias no lien o^ tlu moneys 
for ary prospective dues which the bank may have in case the 
bill is dishonoured at matuniv. It the money is handed ovet to 
the Official Assignee oi Receiver and then the bill is dishonoured 
the bank will have nothing to claim a lien on after the 
dishonour of the bill Therefore it seems reasonable that in such 
a case the bank may retain a sufficient sum to cover against any 
prospective loss which may be caused by the dishonour of the 
bill. 

Loans and Advances by Bankers : 

One of the principal functions of a bank is to give loans 
and advances to customers and others out of the funds at its dis- 


1 Halsbury’s Laws of England, VoJ. 1 p 629. 

2 Bowen vs. Foreign and Colonial Gas Co., (1874), 22 W,R, 740 

3 Halsbury’s Laws of England, Vol. 1, 629, 630, 
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posal (or the purpose of making profits. The loans may be given 
with or without security. Where loons aie given on the security 
of mortgages in immoveable property the ordinary law of mort¬ 
gage will prevail. Where loans are given on securities or 
negotiable instruments or other kinds of moveable property the 
position of the bank is like that of a pledgee. 1 It has the right 
to sell the goods pledged with it it the bonower fails to pay 
within the time fixed or, where no tunc is fixed, after the expiry 
t, the time within which he is required to repay hy a notice 
aiven by the bank fixing a reasonable time within which he is 
nqLined to pay.“ 

Whcic a loan given by a bark is secured by documents of 
fille a lailway receipt or a bill ot lading, the bank acquires 
ihe rights ot a pledgee in respect of tlu goods to which the 
documents refu and docs not lose such rights by parting with the 
jistody ot the documents or by entilisting them to the borrower 
ui his agent foi the special purpose ot dealing conveniently with 
the goods e.g. toi collecting them Irom the Port Trust and putting 
them into the hank’s godown.' 1 3 If the borrower commits a fraud 
bv obtaining further advances from othei pci sons on the security 
>f the same documents while they are given to lnm by the bank 
for such special purpose, the bank’s title to the goods will not be 
u licit ui by the interests of these other peisons so defrauded even 
though such fiaud would not have been committed but for the 
b ■ k paiting with the custody of the documents. 4 Put the bank 
will not be protected where it parts with the custody of the 
documents or carelessly leaves them with tht borrower for no 
such special pui pose and an innocent third party is defrauded 
thereb). 

If the bonower has no title or a defective title to any security 
c document of title, or moveable pioperty on the security of 
which a bank advances a loan, the true owner can recover such 
security ot document or moveable property from the bank or 
hold it liable for damages for conversion in case it has disposed 
ol or dealt with the same except in the following vases :— 

1 Burdick vs . Sewell (1884), 13 Q B.D. 159; Exparte Official Receiver, 
Rt Montt (1886) 18 Q.B.D. 222. 

-See the Contract Act, Supra, for the rights of a pledgee. 

3 Mercantile Bank of India vs. Central Bank of India (1937) 65 I.A. 75. 

4 Ibid. 
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(a) Where the borrower as a mercantile agent o£ the 
owner has obtained possession of the security, goods 
or document with the consent of the true owner and 
pledges the same to the bank which accepts them in 
good faith and without notice of the want of autho¬ 
rity of the borrower . 1 

(b) Where the borrower having sold the goods or securit) 
continues to be in possession of the goods or security 
or the documents relating to the goods and pledges the 
same himself or through a mercantile agent to the 
bank which receives the same in good faith and without 
notice of the previous sale. 2 3 

(r) Where the borrower, having bought or agreed to buv 
the goods or security, obtains possession of the goods 
or documents relating thereto or the security before 
paying the price thereof ard pledges the same himself 
or through his mercantile agent to the bank which 
receives them in good faith and without notice of tht 
seller’s lien for the unpaid price.** 1 

(d) Where the borrower obtains possession of the goods 
or security under a voidable contract e.g. one tainted 
by fraud or duress and pledges the same before the 
contract has been rescinded by the true owner and thi 
bank receives the same in good faith and without 
notice of the defect m the borrower’s title. 4 5 

(e) Where the true owner is estopped by his conduct from 
disputing the title of the bank/’ 

Where the hank accepts a negotiable instrument payable to 
bearer as security for a loan, the bank becomes a holder in due 
course to the extent of its lien and can realise its dues by salt or 
negotiation of the instrument and retain the same as against the 
true owner whether the borrower had any title in the instrument 
or not.” Where, however, the hank accepts a negotiable instru- 


1 S. 178 of the Contract Act ; S. 27 of the Sjle of Goods Act 

2 S. 30(1) of the sale of Goods Ad 

3 S. 30(2) of the Sale of Goods Act . 

4 S. 178 of the Contract Act. 

5 S. 27 of the Sale of Goods Act ; See also the discussion under tlv 
heading estoppel.—in the Chapter on sale of goods Supra. 

• S. 9 of the Negotiable Instruments Act ; See Supra under the headntf 

liability as a holder in due course,” 

*v - 
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ment, payable to order as security for a loan the bank will be* 
gome a holder in due course, if the bill i$ indorsed in its favour, 
to the extent of its lien unless the indorsement of the borrower 
or some other previous indorsement is forged. Where the 
indorsement is forged the bank will be liable to the true owner 
unless the bill came into the possession of the borrower under 
any one of the circumstances mentiored above so as to estop the 
true owner from disputing the title of the bank. 

Pass Book : 

We have already seen that a bank provides its customer with 
a pass book at the time of the opening of an account by the 
customer. The hank periodic illy records all the payments in as 
well as all the drawings out by the cuslomer. Entries in <he 
pass book to the credit ol the customer are prima facie evidence 
agar-st the bank and the customer is entitled to act on them 
i.g. by issuing cheques for the amount shown to be lying to his 
ciedit. 1 Similarly entries to the debit of the customer are pnma 
facte evidence against the customer when he returns the pass 
book without objection. Rut the entries in the pass book are 
not in all cases conclusive and binding on the bank or the 
customer." Thus credits mistakenly entered' 1 or fraudulently 
entered 4 by a bank official cannot be relied on by the customer 
and rectified by the bank within a reasonable time unless the 
customer has acted on such entries and altered his position e.g. 
by issuing a cheque in favour of a third party and incurring 
liability thereunder. ’ Similarly it a customer fails to notice or 
object to a debit entry in respect of a cheque to which his signa¬ 
ture was forged and which was paid by the bark before he 
returns the pass book, he cannot be piccluded from recovering 
the amount paid on such cheque when he comes to know of 
itas there is no duty cast on the customer to examine the pass 


1 \kr« Kerri (Atlantic) Mines l,td. r*. Economic Hank (1904) 2 K.Tk 
465 

- Shunker Das vs. Punjab National Hank, 62 I.G. 472. 

'Commercial Hank of Scotland vs, Rhind (1860) 3 Macq. 643. 

* Hr. & N. K. Hank v<. Zobstein, (1927) 2 K.H. 92. 

B Mowji Shamji vs. National Bank of India, 25 Bom. 499. 515 ; Skcrring 
vs. Greenwood (1825) 4 R fit C 281, 289 ; Capital & Counties Bank v*. 
Got don (1903) A C. 24U, 249. 

u Walker vs. Manchester & Liverpool District Banking Co., (1913) 108 
L.T. 728. 
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book from lime to time. 1 In the same way a bank cannot retain 
moneys paid in by a customer on the grourd of its omission to 
enter it in the pass book and the failure of the customer to notice 
the omission or object to the same.“ 

It has in some cases been held that where a penodical balance 
has been struck m the pass-book and the customer returns the 
pass book without objection, the balance so struck becomes 
evidence of a stated ard settled account between the bank and 
the customci/ 1 * Hut the bcttci opinion seems to be that in the 
absence of independent evidence of an implied or express agice¬ 
ment whereby the bank and ihc customer accept the balance so 
struck as constituting a stated and settled account the mere fact 
that such balance has been struck in the pass book without any 
objection being raised b\ the customu would not be a conclusive 
evidence of a stated oi settled document. 4 

Special Provisions for Banking Companies : 

We have already seen thit the Indian Companies Ad, 1913 
amended by the companies amendment \ct, 1930 makes certain 
■•pedal provisions lor banking companies toi the puiposc of 
preventing the growth and continuance of mushroom bulks 
We mav note these jmmsium as xollous . 

Restriction in the number of Partners in a Banking Business: 

No company, assocntion or pirtnuship consisting of mini 
than ten persons can cam on tLie business of banking unless it 
is registered as a comp.iv undti the Indian Companies Act 1 * 
Any company, assocntion or partnership carrying on the business 
of banking in eontiavtntion ol this piousum is an illegal associa 
tion tt and cannot sue thud paitics on conii lets made bv it. 7 


1 Kcpitagalla Rubber Instates ltd ** Nihon il Bulk ot India Ltd, 
(1900) 2 KB 1010 

J Halsbury’s L^ws nt England, Vol 1, p 610 

^Blackburn Building Society u. Cunliflt Brookes 6c Co, (1S82) 2- 
Ch D 61 at 71, 7’ 

4 Vagilano zs Bank of England (1889) 23 Q B.D. 243 at 2h3 (Couit 
of Appeal). 

^ S> 4(1) of the Indian Companies Act, 1913. 

rTK 'dstow Total Loss Association (1882) 20 ChD 137: Naidu i 
(J918) 50 1 C. 513. 

inings vs. Hammond (1882) 9 QBD 225 ; Senap vs. PannO* 
t.a 300. 
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Evay member of any such illegal association is personally liable 
for all liabilities incurred in such business 1 and punishable with 
fine not exceeding Rs. 1000 /- 2 In tht cise of ioint families or 
partnerships consisting of two or more joint families carrying on 
the business ot banking, the mmoi members arc to be excluded 
m computing the maximum number ox members allowed to carry 
on the business of bai king without bung formed into ■ a 
company 1 The purpose of this piovision is to bung big banking 
concerns undci the checks and control of the Indian Companies 
Act so that the mteiest of customeis dealing with these concerns 
m ly be protected 


Limitation of Activities of Banking Companies : 

No company fuimcd aftci the conunenc uuent of the Indian 
Companies (Amendment) Act, 19 6, f u the puiposc of cairying 
on business as i banking compan) oi which uses as part of its 
business name Uic woid bink, ’ ba ku oi ‘bankmg” can 
be rcgisteied ,is i company unhss the nicnuiandum limits the 
object of the company to the cxriyin^ on tf the business of 
lcupting deposits (i money on cuirLiit mount or otheiwise 
subjcU to withdraw il by cheque, drift o Otherwise along with 
some or all it the loims ot businesses qucitied in S. 277 and 
no banking companv wlicthei meoiporated in ot outside British 
India, can, at Ur tht txpuy ot two veits 1 om the commencement 
oi the Indian Companies ( \mLndment) Vet, 1936, cairy on any 
foim ol banking business othei than those speeihed in b 277 F. 5 


Restriction on the Employment of Managing Agent : 

No banking eompmy can, alter the expny ot two yeais from 
1st July, 194*4 employ oi be managed by a managing agent, 
or any person whose remuneration or pait ut w'hose remuneration 
takes the form of commission oi a share in the profits of the 
{Company, or any pci son having a contract with the Company 


3 S 
-S 
*S 

■*s 


4(4). I bid. 
4(5), Ibid 
4(3) Ibid, 
277 G (0 
277 G (2) 
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for its management for a period exceeding five years from 
1st July, 1944. 1 

Capital Requirements and Restriction on Commencement of 

Business. 

No banking company incorporated on or after the 1st day of 
January, 1937 can commence business, unless shares have been 
allotted to an amount sufficient to yield i sum of at least 
R$. 50,000/- as woiking capital and unless a declaration duly 
verified by an affidavit signed by the directors and the manager 
that such a sum has been received h\ wav of paid-up capital has 
been filed with tht Registrar Nu banking company whether 
incorporated in or outside British India, if mcoiporated on or 
after 15th Jaruarv, 19 $7 shill iftti the expiry of two years from 
1st Julv, 1944, tirrv on buancss in Butish India unless it satisfies 
the following conditions, namely 

(e) that the subscribed e ipit d of the Comping is not less 
than half tht authorised e tpii il ind the paid-up capital 
is not less thin hilf the sobscnbcd capital, and 

(b) that tht capit il of the compmv consists of ordinarv 
shires onlv ir oiJinirv shires ind such prclercncc shires 
as mw h'\e beti issued btfmc the 1st of July 1944 

( c ) that the voting rights all shueholders aie strictl) 
propirtionatc to the enntiihution made bv the shaie 
holders to the p ml up capit il ol the Comj any 

Prohibition of Charge on unpaid Capital : 

No banking comp in) can «.rcik uiv chuge upon any 
unpaid capital of thL company ind my such chuge shall Ik 
invalid This provision does not stem to affect any such 
charge created before the commencement of the companies 
Amendment Act, 19 $6, for this provision w is not existent before 
The general rule of construction is that the repeal or amendment 
of an Act does not affect a right already in existence unless a con 
trary intention is made out expressly or by implication 4 “The appli 


1 S 277 HH (This section has been inserted by Lhe Companu 
Amendment Act fV of 1944 which Lime into forte on 1st July, 1944) 

- S 277 I as amended by the Amendment Act of 1944, 

* S 277 J 

♦Chowdhury Gursaran is Akhoun, 1LR 6 Pat. 296. 
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cation of an Act is when the parties begin to move under it** 1 2 3 
This provision is designed to protect the interests of the creditors 
of the'company by keeping the unpaid capital available for them 
in case the company becomes insolvent, * 

Revenue Fund : 

Every banking company must, after the commencement of 
the Indian Companies (Amendment) Act, 1936, and in the case 
of a banking company incorporated before that Act, after the” 
expiry of two years from such commencement, maintain a reserve 
'fund" and transfer, out of the declared profits of each year and 
before any dividend is declared, a sum equivalent to not less than 
twenty per cent of such profits to the reserve fund until the 
amount of the said fund is equal to the paid up capital," A 
banking company must invest the amount standing to the credit 
of its reserve fund in Government Securities or in securities 
mentioned or referred to in S. 20 of the Indian Trusts Act, 1882 
or keep dejxjsiicd in a special account to he opened by the com¬ 
pany for the purpose in a scheduled hank as defined in clause 
(r) of S. (2) of the Reserve Bank of India Act, 1934. 4 * 6 

Cash Reserve : 

Every Banking company excepting a scheduled bank must 
maintain by way of cash reserve in cash a sum equivalent tc 
at least one and a half per cent of the time liabilities and five 
per cent of the demand liabilities of such company and file witf 
the Registrar hefore the tenth day of every month (three copic 
of) a statement of the amount so held on the Friday of ead 
week of the preceding month with the particulars of the time anc 
demand liabilities of each such day.’’ '‘Demand liabilities” mean 
liabilities which must be met on demand, such as the amoun 
standng in the current account of a customer which may b 
drawn against at any tipie, and “ time liabilities ” mean 
liabilities which need not be met on demand, e.g. fixed deposit 
of customers. 


1 Keshoram vs. Nandolal, 54 I.A. 152. 

2 S. 277 KO). 

3 S. 277 K(2). 

4 S. 277 K (3). 

*S. 277 L(l). 

6 S. 277 L(2). 
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Penalties : 

If default is made in complying with the above provision! 
relating to limitation of activities of banking company, or th< 
employment of managing agent, or the prohibition of charge or 
unpaid capital or requirements of Reserve Fund, every directoi 
or other officer of the company who is knowingly and wilfully 3 
party to the default is liable to a fine not exceeding Rs. 500/- foi 
every day during which the default continues. If default be 
made in filing the statement relating to cash reserve, every such 
director or officer will be liable to a fine not exceeding Rs. 100/ 
for every day during which the default continues. 1 

Restriction on Nature of Subsidiary Companies and the 

Holding of Shares: 

A banking company except one incorporated before the com- 
mencment of the companies Amendment Act, 1936, cannot form 
a subsidiary company except ore formed for the purpose of under¬ 
taking and executing trusts or undertaking the administration 
of estates as executor, trustee or otherwise and for such other 
purposes set forth in S. 277F as arc incidental to the business of 
accepting deposits of money on current account or otherwise* 1 3 
A banking company, formed after the commencement of the 
Amendment Act of 1936, cannot also hold shares in any other 
company, excepting in such subsidiary company as is allowed to 
be formed by the company, of an amount exceeding foity per 
cent of the issued share as a pledgee, mortgagee or absolute 
owner thereof. 1 Noncompliance with this prosision is visited 
with the same penalty as mentioned abo\e 

Power of Court to Stay Proceedings or Grant a Moratorium: 

The court may, on the application of a banking company 
which is temporarily unable to meet its obligations, make an 
order staying the commencement or continuance of all actioi s 
and proceedings against the company for a fixed period of time 
on such terms and conditions as it may thank fit and proper and 
may from time to time extend the period. 4 The application of 


1 5 277 L(4). 

2 S. 277 M(l). 

3 S, 277 M(2). 

' «S. 277 N(l). 




HU 

the company must be accompanied by a report of the Registrar 
provided that in the case o£ extreme urgency the court may grant 
interim relief pending the hearing of the application without the 
Registrar’s report. 1 But the Registrar’s report must be forth* 
coming before the final order is made. The Registrar is entitled 
at the cost of the company to investigate the financial condition 
of the company and for such purpose to have the books and 
documents of the company examined by an accountant holding 
a certificate issued by the Governor General in Council entitling 
him to be an auditor of companies. 2 * This provision is intended 
to allow an otherwise solvent company a breathing time so as to 
enable it to overcome a temporary shock eg. war or civil com¬ 
motion and realise its assets and readjust its affairs. But this 
provision cannot be used to keep an insolvent company continu¬ 
ing its operations under the protection ot the court and to prevent 
those who had dealings with the company from seeking legal 
remedies to which they would otherwise have been entitled 8 

Balance Sheet : 

The balance sheet and profit and loss account or income and 
expenditure account of every banking company must be signed 
by the managei or managing agent (if any) ard, where there 
are more than three dnectors ot the company, by at least three 
of those directors and, where there arc not more than three 
directors, by all the directors. 4 5 As regards laying the balance 
sheet and profit and loss account or income and expenditure 
account before the shareholders and filing the same with the 
Registrar, a banking company is subject to the same rules as an 
ordinary company. 8 

Submission of Statements : 

Every banking company must, before it commences business 
and also on the first Monday in February and the first Monday 
in August in every year during which it carries on business .must 
make a statement in the following form which is included in 


1 S. 277 N(2). 

2 S 277 N(3). 

» Benares Bank Ltd. (1930) All. 726. 

*5. 133 (1). 

5 S. 136 <l). 
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the third schedule of the Indian Companies Act, 1913 as Form 
No. G, or as near thereto as possiolc. 1 


Form G. 

(Schedule 111) 

The share capital of the company is Rs 
divided into shares of Rs each 

The number of shares issued is Calls to the 

amount of Rs. per share havL been made, under 

which the sum of Rs has been lcceived 

The liabilities of the company on the thirty-first day of 
December (or thirtieth ol June) were — 

Debts owing to Sundry peisons by the company 
Under decree, Rs 
On mortgages or bonds, Rs 
On notes, bills or hundis Rs 
On othei contracts, Rs 
On estimated liabilities, Rs 
The assets of the company on that day were - 
Government sccuuties (stating them), Rs 
Bills of Exchange, hundits and promissory notes Rs 
Cash at the h inkers, Rs 
Other securities Rs 

Publication of the Statement and the Balance Sheet : 

A copy ol the statement together with t copy of the list 
audited balaicc sheet lud before the mcmbeis of the company 
must be kqit displayed until the display of the next lollovun^ 
statement m a conspicuous place in the registered office of the 
company, and in every branch office or place where the businc* 
ol the company is carried on 1 Every member and every auditor 
of the company is entitled to a copy of the statement on piviruiit 
of a sum not exceeding eight annas 2 If a company m ikes 
default in complying with the requirements of this section, it 
will be liable to a fine not exceeding Rs 50/- for every day during 
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which the default continues and every officer of the company 
who knowingly and wilfully authorises or permits the default will 
be Jiabaie to the same penalty. 1 

Investigation of Affairs : ^ ^ \ 

The Central Government m.i) appoint one or more corn* 
petent inspectors to investigate the atlairs oi a hanking company, 
having a share capital, on the application of members holding 
not less than one fifth ot the shares issued: J 1 he application 
must he supported by such evidence a* the Cenlial Government 
may require for the puipose oi showing that the applicants have 
good icason tor, and are not actuated by malicious motives in, 
requiring the mvtstig ition ; and the Central Government may, 
Ik lore appointing ail inspector, icquirc the applicants to give 
security (oi payment ol the ^osts of the inquiry ’ All persons 
who art or have been ifficcis (j| the company must produce to the 
inspectors all books and documents m their custody or favour 
ielating to the company and must ,mswu on oath all questions 
asktd by the inspcctois relatu g to the business of the company, 
lading winch they will be liable to a fine nut exceeding Rs. 50/- 
loi each offence. 1 Tlie npoit ol the inspeetoi must be forwaided 
to the Central Government md will serve as evidence in any 
legal proceeding. 1 , 


1 S. 136 (4). 

2 S. 138 (1). 

3 S. 139. 

4 S, 14Q0)* (2) fit O) 
a S. 1^1(1) & S. 143. 
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Whereat it is 
Preamble. 


to define and amend certaio?!| 
the law rdatingto contracts ', It M 
enacted as follows * 



1. This Act may be ,caucu uie ■■■•—tt"-. 
snort mie. Contract Act, 1872. 

- „ ,. _ , r ,„ IV , It extends to the whole of British Indian 

me ncemen t. and it shall come into force on the first d 

of September, 1872. 

* ' * * nothing herein contained shall affect the 

Enactments re- visions of any Statute, Act or 
pealed. not hereby expressly repealed, nor ' 

usage or custom of trade, nor any incident of any contra^ip|i 
inconsistent with the provisions of this Act. 

2. In this Act the following words and expres^eiis atl 
Interpretation ■ used in* the following senses, 

clause. contrary intention appears 

contejit r— : V 

. . • . • ^ r . . ... . , . , ,... 

(a) -When one person signifies to another his willii 
to do or to abstain from doinganytf ‘ 
view to obtaining tbe ftwent qjf^ 

said ;fc^ 

. 0 )' Wheh;; 




’ y r 

When, ‘at fbe desire of the |MMaiMMV the promisee vi 
, r&#»y A*her person has dbtt w abtiaiiied from doing 
0 1 * hr'does or abstain# from doi% «r pnmutes to do or 
tp abstain from doing, something, such act or 
" • * abstinence or promise is called a consideration for 
► ( the promise: 

' ’'(e) itvSry promise and every set of promises, forming tht 
consideration for each other, is an agreement: 

(f) Promises which form the consideration or part of thi 
consideration for each other are tailed reciproci 
promises _ 1 

(f) An agreement not enforceable by law is said to be void 
(A) An agreement enforceable by law is a cont ract 

(<) An agreement which is enforceable by law at t! 
option of one or more of the parties thereto, bi 
not at the option of the other or others, is a voi 
able contract gt 

(;) A contract which ceases to be enforceable bv 1 
becomes void when it ceases to he enforceable 


CHAPTFR 1 


Of The C ommun ica ti on, Acceptance And Revocation 
I of Proposals. 


communication of proposals, the acceptance 
the revocation of proposals and accept ai 
respectively, are deemed to be made by' 
.act or omission of the party~ propo 
: or revoking hy which he intern 
acceptance or revocation, or « 
fit. 

commumcaHon of a propo 
it ostites to the know 
to wh6m yt ’is made. 




* T^ions of *' fttf m 



1(HP jQQPfPQf 

** j^d^r* t„y comidfarMkMt Ibf 

mission twhim, so as to be aut ef thi ^c h may ^ -‘ - 

as again* the acceptor, when it a an acceptance 
the proposer. 

t The communication of a revocation iptance of any ,. r 

as against the person who makes it, \P rom ^ sc ** ® a *^ ^ 
course of transmission to the person to whonf^ 1 proposal or * 
to be out of the power of the person who makes' 81 * * n w0 ^®* 

as against the person to whom it is made, w 
jlus knowledge. 

Illustrations. 

(a) A proposes, by letter, to sell a house to* 
true. mask by thcfwe 

The communication of the proposal is cop* to . coa * y *f * t 

deceives the letter. a 

ifcsslv 

(f>) B accepts A’s pro|x>sal by a letter sent by 7 
The communication of the acceptance is comp w ^ fo rc£ m 
as against A, when the letter is posted; which any 

as against B, when the letter is received by. A. 

(0 A revokes his proposal by telegram. ' *\ 

The revocation is complete as apinst A when the 
[despatched. It is complete as against B$^vhen B receives'it r^> 
B revokes his acceptance by telegram. B’s rwoca&Wi It 
nplete as igainst B when the telegram is despatched, had hi 
|unst A when it reaches Il0k 1 *4/ 

5 - A proposal may he retried at any time 
Revocation of of ikjfeeptance V' 

K “* - tot “ : 

An acceptance may H* ftv&e&pt any tim 
mutton of ‘jjhe aotyp^tam *i* cwbpMe as 
not afterward*. 



*t tbe deal 

fciwyjOfher pcfmneQt by paid to sell his bouse to B. 

W 4*s or abstaL UttM- »nt hv nost. 


” r ° T a *7Tiy a kttor tent by post, 
to abstain it . . ^ . , A .. 

abstinence or ro P°f *‘ *“**”“* **« or at *' 
the promise ; ils cttcr °* acceptance, but not after 

<*> at any time before or at the 

cttcr communicating it reaches A, but not 

(/) Promise 
corn 

prof 6. A proposal is revoked— 

U) An communication of notice of revocation by the 

(A) An afo ser to the other party 

(i) An r lapse of the time prescribed in such proposal 
optnts acceptance or, if no time is so prescribed, b> 
not lapse of a reasonable time, without tommunici 
afeltt of the acceptance : 

(/) A the failure of the acceptor to fulfil a condition 
be£cedent to acceptance ; or 

He death or insanity of the proposer, if the fact ol 
*us death or insanity comes to the knowledge of the 
acceptor before acceptance. 

i&nce must 7. In order to convert a proposal into 

36* a promise, the acceptance must— I 

(1) be absolute and unqualified y 

$2) be expressed in some usual and reasonable manner, 

4 unless the proposal prescribes the manner in which 
it is to be accepted* If tbe proposal prescribes in 
a manner in which it is to be accepted, and the 
, acceptance is not made in such manner, the proposer 
* may, within a reasonable time after the acceptance 
/4i wmmumeate& to him> insist that his proposal 
m be acceptedV (he prescribed manner, and not’ 


« communicated, to him, insist that his proposal 
accepted^ (he prescribed manner, and not’ 
amtoiv ae; bat if 1 he fails to do toflfct accepts the 
Stance. f ” 


COHTItA^ ior, JtWl 

Perffrroauce of the conditions of a ' pro posa l 
ice by per* acecotafice of anv mnMfWwiiMi'A* *v 


Acceptance by per* acceptance of any coj^dertAMHMr 
forming coronaon*. * ■ - - - 

or receiving consi 
deration. 


procal promise which may be 
a proposal, is an acceptanc 
proposal. 

9. In so far as the proposal or acceptance of any 

made in words, the promise is said 
Promises, express express, in so far as such proposal or _ 

and implied. tance is made otherwise than in worthy 

promise is said to be implied. 



CHAPTER' II 

Of Contracts, Voidable Contracts and Void Agreemmft^T 

10. All agreements are contracts if they are made by the free 

consent of parties competent to Cofttrggfy for 
What agreements a lawful consideration and with a lawful 
are contracts. v object, and are not hereby expressly declared, 
to be void. 

* * * 

Nothing herein contained shall affect any law in note ht „ 
British India, and not hereby expressly repealed, by which any 
:ontract is required to be made in writing or in due presence of 
witnesses, or any law relating to the registration of documents. 

11. Every person is competent to contract who is of the 

age of majority according to the iaW to. 
Who ate compe- which he is subject, and who is o$ seated 
tent lo contract. mind, and is not disqualified <qo»> 

ratting by any law to which he is subject. 

12. A person is said to be of sound mind 
What is « sound making a contract if, at 

^fStwef makcs U ’ hc 18 ca P abk 0 

mg. and of forming a rations 

t* effect upcm his interests. 

A persnr who is usually of unsound mind, fiat 
>f sound tniqdj may make a contract when he is of 


for Hhe^tpem «f 
the ts^f g rrrt % 

f undafftan£i3f ¥ 


“”H- IpAffctoB who is . usually of sound cund, but occasionally of 
Ml adtsd, may not make a contract when he is of unsound 

g ^4l 


Illustrations. 

E («) A patient in a lunatic asylum, who is at intervals of 
mind, may contract during those intervals. 

«) A sane man, who is delirious from fever or who is so 
that he cannot understand the terms of a contract or form 
aMratkmal judgment as to its effect on his interest, cannot contract 
Mfj^st such delirium or drunkenness lasts. 

13. Two or more persons are said to consent when thc> 

_ agree upon the same thine in the same 

defined senie _ 

* •'Mt consent" 14. Consent is said to be free when it 

is not caused by— 

(1) coercion, as defined in section 15, or 
(2) undue influence,* as defined m section 16, ui 
(|) fraud, as defined, in section 17, or 
>(4) misrepresentation, as defined in section 18, or 
•(5) mistake, subject to the provisions of sections 20, 21 
1 and 22. 

, Potent is said to he so caused when it would not have been 
j^fcen but for the existence of such coercion, undue influence, 
tfaMtt), ^^representation or mistake. 

. 15. ^poercion" is the committing or threatening to commit 

“Tl n r rrl rii'Milnrrl a °y act forbidden by the .Indian Penal Code, 

, j w the unlawful detaining, or threatening 

,4eNn» Mty property to the prejudice of any person whatevci. 
J the iEpention of causing any person to enter into an agree 

SnS * 

It is immaterial whether the Indian Penal 

, ( 



Code it of **#efc in- fori* in for' place whew/foe p«ch$il 
employed. 


Illustrations . 

A, on board an English ship on the high seas, causes B fo, 
enter into an agreement by an act amounting to criminal i ntigd -" 
dation under the Indian Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an ofleap. 
b> the law of England, and although section 506 of the India* 
Penal Code was not in force at the tune whea or place whfM 
the fact was done. * 

C* 

16. (1) A contract is said to be induced by “undue 
influence" where the relations subsisting, 
‘Undue influence’ between the parties are such that one of« 
deKiiecI the parties is in a position to doaunOttfot 

will of the other and uses that position to obtain an uMfdr 
advantage over the other. 

(2) In particular and without prejudice to the generality «$ 
the foregoing principle, a person is deemed to be in a position for 
dominate the will of another— 

(a) where he holds a real or apparent authority over the 
other, or where he stands in a fiduciary relation to 
the other ; or 


(b) where he makes a contract with a person whose 
mental capacity is temporarily or permanently affect* 
ed by reason of age, illness, or mental of bodily 

distress. * ., 

't 

(1) Where a person who is in a position to dominate tlfoi 
will of another, enters into a contract with him, anfo fof| foa** < 
saction appears, off the face of it or on the evident 
l,e unconscwaaWC tin burden of proving that such 
not indacad by influence shall lie upon the person fo w 

poMtion fo daftwftatc the will of the other. 


^Sbdring in tUk subjection (Ml ajfcet tbe ptwbkms of sec. 
ladufll of the Iwba& Evidence Act, 1872. 

♦ 

Illustrations . 

( (*) A having advanced money to his son, B. during his 

minority, upon B’s coming of age obtains, by misuse of parental 
influence a bond from B for a greater amount than the sum due 
bn respect of the advance. A employs undue influence. 

(b) A, a man enfeebled by disease or age, is induced by B's 
bdhience over him as his medical attendant to agree to pay B 
aO unreasonable sum for his professional services.* B employs 
undue influence. 

(«•) A, being in debt to B, the money-lender of his village, 
contracts a fresh loan on terms which appear to be unconscion¬ 
able. It lies on B to prove that ihe contract was not induced 
by undue influence. 

(d) A applies to a banker for a loan at a time when there is 
stringency in the money market. The hanker declines to make 
the loan except at an usually high rate of interest. A accepts 
the Joan on these terms. This is a transaction in the ordinary 
course of business, and the contrad is not induced h\ undue 
influence. 

17j V-^Fraud” means and includes any of the following acts 
committed by a party to a contract, or with 
**FmuP* defined. his connivance or fay his agent, with intent 
to deceive another party thereto or his agent, or to induce him 
to enter into the contract 

(1) the suggestion as a fact, of that which is not true b> 

one who does not believe it to be true; 

(2) the active concealment of a fact by one having know¬ 

ledge or belief of the fact; 

‘ (3) a promise made without any intention of performing 

h; 

(4) any other act fitted ip deceive; 
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(5) susy such act or omission as the law sptddhi 4IMHI 
to be ftaudulentr - ' 

Explanation.— Mere silence as to facts likely to ajfcft f U fr 
willingness of a person to enter into a contract is not frai3| tatilto* 
the circumstances of the case are such that, regard being tail to 
them, it is the duty of the person keeping silence to to 

unless his silence is, m itself, equivalent to speech. 

Illustrations. 

{a) A sells, by auction, to B, a horse which A knows to be 
unsound. A says nothing to B about the horse's unsoundness. 
This is not fraud in A. 

(b) B is A’s daughter and has iust come o£ age. Here, the 
relation between the parties would make it A*s duty to tdtt I 
if the horse is unsound, 

(c) B says to A—“If )ou do not deny it I shall assume tfaart 

the horse is sound.” A says nothing. Here A*s silence is equiva* 
lent to speech. # 

( d ) A and B, being traders, enter upon a contract, A baa 
private information of a change in prices which would affect Bftl 
willingness to proceed with the contract \ js not bound tU 
inform B.^ 

Misrepresentation 18. ‘‘Misrepresentation” means and 

includes— 

(1) the positive assertion, in a manner not warranted bjr 

the information of the person making it, of that 
which is not true, though he believes it to be 

(2) any, breach of duty which, without an intent to dflfqhW 

gains an advantage to the person committing ft* 
any one claiming under him, misleading aimihdr* 
to his prejudice or to the prejudice of any one ctafn^ 
mg under him; 

cattdng however innocently, a party to an agreement tfc 
i* make a mistake as to the substance of thing 
” Whkh is the subject of the agreement- 
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fflfr When consent to an agreement is caused by coercion, 

Viability oi * * * * £raud ot 

with- misrepresentation, the agreement is a con- 

oat bee consent. tract voidable at the option of the party 

whose consent was so caused. ^ 

^ party to a contract, whose consent was caused by fraud or 
misrepresentation, may, if he thinks fit, insist that the contract 
shall be performed, and that he shall be put in the position in 
winch he would have been if the representations made had been 
trie. , 

'Exception .—If such consent was caused by misrepresentation 
or fay silence, fraudulent within the meaning of section 17, the 
contract, nevertheless, is not voidable, if the party whose consent 
Was so caused had the means of discovering the truth with ordinary 
diligence. 

Explanation—A fraud or misrepresentation which did not 
cause the consent to a contract of the party on whom such fraud 
was practised, or to whom such misrepresentation was made, does 
>l»ot render a contract voidable. 

Illustrations. 

(a) A, intending to deceive B, falsely represents that five 
hundred maunds of indigo are made annually at A's factory, and 
thereby induces B to buy the factory. The contract is voidable 
at the option of B. 

< (b) A, by a misrepresentation, leads B erroneously to believe 
that five hundred maunds of indigo arc made annually at A’s 
factory. B examines the accounts of the factory, which shots 
that only four hundred maunds cf indigo have been made- After 
buys the factory. The contract is not voidable on account 
of A’s misrepresentation. 

‘ ^ (e) A fraudulently informs B thal A’s estate is free from 
h»c4mbra«ce., B thereupon buys the estate. ^The estate is subject 

mortgage. B may either ’avoid the Contract, or may insist 
mt Its being carried out and the mortgage-debt redeemed. 





(d) B, having discovered a vein ot ore on the estate dj* 
adopts means to conceal, and does conceal, the existence of ifa 
ore from A. Through A’s ignorance B is enabled to bti^ ifie 
estate at an under-value. The contract is voidable at the mvfbHi 
of A , 

(<) A is entitled to succeed to an estate at the death of R 
B dies; C, having received intelligence of B’s death, prevents tht 
jntelhgence reaching A, and thus induces A to sell him his interest 
m the estate. The sale is voidable at the option of A. 

|19A. When consent to an agreement is caused by undo* 
Powu to SCI aside influence, the agreement is a contract void- 
contrtti induced able at the option of the party whose consent 
bv undue influence W as caused. 

^n> such contract may be set aside either absolutely or, it 
the party who was entitled to avoid it has received any benefit 
thereunder, upon such terms and conditions as to the Court maj 
stem just. 


Illustrations. 

(a) A's >on has forged B\ name to a promissory note, ft 
undei threat ot piostcuting A\ son obtains bond from A Wr the 
amount of the foiged nolt If B sues on this ix>nd, the Court 
nu\ set the lxmd aside 

(£>) A, a money-lendci, advances Rs 100 to B, an agnail 
lunst and, by undue influence, induces B to execute a bond fin 
Rs 2i)0 with interest at 6 per cent per month The Court may 
set the bond aside, ordering B to iepav the Rs 100 with such 
intcKst as may seem just. 

cement \<ud Wheic both the parties to an 

" ku *J«ii P«*rtf mem are under a mistake as to » 
m under mistake * . . . ,* JT 

is to i nuttei ot of tael essential to the agiecment? tne agwP®* 

^ Ll meat is void 

Explanation .—An erroneous opinion as to the value of lb# 
thing which forms the subject-matter of the agreement is apt to bfc 
deemed a mistake os to a matter of fact 
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Illustrations. 

{a} A agrees to sell to B a specific cargo of goods supposed 
to be oa its way from England to Bombay. It turns out that 
before die day of the bargain, the ship conveying the cargo had 
been cast Way and the goods lost. Neither party was aware of 
the facts. The agreement is void. 

(i) A agrees to buy from B a certain horse. It turns out 
that the horse was dead at the time of the bargain, though neither 
(Kttty Urte aware of the fact. The agreement is void. 

(c) A# being entitled to an estate for the life of B, agrees to 
sell it to C B was dead at the time of the agreement, but both 
parties were ignorant of the fact. The agreement is void. 

21. A contract is not voidable because it was caused by a 
mistake as to any law in force in British 
Stfects of mistakes India; but a mistake as to a law not m 

as to law. force in British India has the same efTcct 

as a mistake of fact. 

[After the establishment of the Federation of India this 
section applies in relation to Central Acts made for a Federated 
State as it applies to laws in force in British India.] 


Illustration . 

A and B make a contract grounded on the erroneous belief 
that a particular debt is barred by the Indian Law of Limitation; 
the Contract is not voidable. 


Omtraet caused 
by mistake of one 
party as to a matter 
«tf fact. 


22. A contract is not voidable merely 
because it was caused by one of ihe parties t<* 
it being under a mistake as to a matter nt 
fact. 


What conwdera 23. The consideration or object of an 

- -0 *! agreement is lawful, unless— 

are lawful and ; * 

plia* not. it is forbidden by law: or 

is <rf such a nature that, if permitted, it would defeat the 
of any law; or 
is fraudulent; or 
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involve* or implies injury to the person or property g£ 
or 1 

the Court regards it as immoral, or opposed to public pp&£y« 

In each of these cases, the consideration or object of an 1 grpe- 
ment is said to be unlawful. Every agreement of which the object 
or consideration is unlawful is void. 

, Illustrations, 

(a) A agrees to sell his house to B lor 10,000 rupees. Here 
B's promise to pay the sum of 10,000 rupees is the consideration 
foi A's promise to sell the house, and A’s promise to sell the house 
is the consideration for B’s promise to pay the 10,000 rupees* 
These are lawful considerations. 

(£) A promises to pay B 1,000 rupees at the end of si t 
months, if C, who owes that sum to B, fails to pay it. B promise* 
to grant time to C accordingly. Here the promise of each party 
is the consideration for the promise of the other party and they 
are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make 
£ooo to B the value of his ship if it is wrecked on a certain voyage, 
Here A’s promise is the consideration for Bs payment, and t'l 
payment is the consideration for As promise, and these are law* 
ful considerations. 

(if) A promises to maintain B’s child and B promises to pal 
A 1,000 rupees yearly for the purpose. Here the promise of cadi 
party is the consideration for the promise of the other party 
They are lawful considerations. 

(e) A, B and C enter' into an agreement for the divhaor 
among them of gains acquired, or to be acquired, by them jbj 
fraud. The agreement is void, as its object is unlawful. 

(f) A promises to obtain for B an employment in the puh& 
service, and B promises to pay 1,000 rupees to A* The 

is void* as the consideration for it is unlawful. 

(g) A* being agent for a landed proprietor, agree* for money 
without the knowledge of his principal, to obtain for B a ftawc t* 
land belonging to his principal. The agreement between A MM 
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8 1b void, as it implies a fiaud by concealment by A., on his 
principal. 

(A) A promises B to drop a prosecution which he has 
instituted against B for robbery, and B promises to restore the 
Value of the things taken The agreement is void, as its object 
is unlawful 

(i) A\ estate is sold for arrears of revenue under the pro¬ 
visions of an Act of the Legislature, by which the defaulter is 
prohibited from purchasing the estate, B, upon an understanding 
with A, becomes the purchaser, and agrees to convey the estate to 
A upon receiving from him the price which B has paid The 
agreement is void, as it renders the transaction, in effect, a 
purchase by the defaulter, and would so defeat the object oi the 
law. 


(/) A, who is Bsmukhtar, promises to exercise his influence, 
as such, with B in favour of C, and C promises to pay 1,000 rupees 
to A. The agreement is void, because it is immoral 

(^) A agrees to let her daughter to hue to B for concubinage 
The agreement is void, because it is immoral, though the letting 
may not be punishable under the Indian Ptnal Code 
Void Agreements. 

24. If any part of a single consideration for one or more 
Agreements void objects, or any one or any one of several 
and ^ects^nlaw 5 ^ considerations for a single object, is unlawful, 
flul in part the lgreement is void. 


Illustration . 

A promises to superintend, on behalf of B, a legal manufac¬ 
ture of indigo and an illegal traffic in other articles B promises 
to pay to A a salary of 10,000 rupees The agreement is void, 
the object of As promise and consideration for B’s promise being 
in part unlawful 

25 An agreement made without consideration is void, 
unless— 


Agtment with 
nut consideration 
voftt unfatt it is in 
WAAm and regis 


(1) it is expressed in writing and regis¬ 
tered under the law for the time being in 
force for the registration of fdocument], and 
is made on account of natural lost and 
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affection between patties standing in a near relation to each 
or unless 



(2) it is a promise to compensate, wholly or in part, a pfersbn 
who has already voluntarily done something 
or n a promise to for the promisor, or something which Aft 

somlthii^^dorte 6 ^ promisor was legally compellable to do, or 
1 ^ w " unless 


(3) it is a promise, made in writing and signed by the person 
ot * a promise to to ** charged therewith, or by his agent 
pay a debt, barred generally or specially authorized in that 
by limitation law. behalf, to pay wholly or in part a debt of 

which the creditor might have enforced payment but for the law 
for the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation L —Nothing in this section shall affect the 
validity, as between the donor and donee, of any gift actually 
made. 


Explanation 2.—An agreement to which the consent of the 
promisor is freely given is not void merely because the considera¬ 
tion is inadequate; but the inadequacy of the consideration may 
be taken into account by the Court in determining the question 
whether the consent of the promisor was freely given. 


Illustrations . 

(a) A promises, for no considertion, to give to B Rs, 1,00ft. 
This is a void agreement. 

(£) A, for natural love and affection, promises to give his 
son, B, Rs. 1,000. A puts his promise to B into writing and 
registers it This is a contract. 

(c) A finds B*s purse and gives it to him. B promises to 
give A Rs. 50. This is a contract. 

(d) A supports B p s infant son. B promises to pay A’s ex¬ 
penses in so doing. This is a contract. * 

(e) A owes B Rs. 1,000, but the debt is barred bjjr’Ttbe Limita* 
tioij Act. A signs a written promise to pay B Rs. 500 on account 
of the debt. This is a contract. 



(/) A agree; to toil a horse worth Rs. 1,000 for Rs. 10. A'a 
consent to the agreement was freely given. The agreement is 
a contract notwithstanding the inadequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A 
denies that his consent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court 
should take into account in considering whether or not A’s consent 
was freely given. 

Agreement in res 26 - Ever Y agreement in restraint of the 

tramt or marriage marriage of any person, other than a minor, 
vo “k is void. 

27. Every agreement by which any one is restrained from 
Agreement in res- exercising a lawful profession, trade or 

traint of trade void. business of any kind, is to that extent void. 

Exception L —One who sells the good-will of a business may 
agree with the buyer to refrain from carrying on a similar business. 
Saving ot agree within specified local limits, so long as the 

“3 huyer, or any person deriving title to the 

which good-will is good-will from him, carries on a like business 

sold. therein: Provided that such limits appear 

to the Court reasonable regard being had to the nature of the 
business. 

# # * # # 


2#. Every agreement, by which any party thereto is restricted 


Agreements in res¬ 
traint of legal pro 
ceeding* void. 


absolutely from enforcing his rights under or 
in respect of any contract, by the usual legal 
proceedings in the ordinary tribunals, or 


which limits the time within which he may thus enforce his rights, 


is void to that extent. 


Exception h —This section shall not render illegal a contract 
by which two or more persons agree that any dispute which may 
Saving* of con- arise between them in respect of any subject 

XralL| r dUpu£ ° r dass ° f s L ub i ects , sh f be refcrrcd to a . rb j tra ' 

that may arise. turn, and that only the amount awarded in 
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such arbitration shall be recoverable in respect of* the dispute so 
referred. 

When such a contract has been made, a suit may be brought 
for its specific performance , and if a suit, other than for such 
specific performance, or for the recovery of 
Stats barred by the amount so awarded^ is brought by one 
such contracts. party to such contract against any other such 

party m respect of any subject which they have so agreed to refer, 
the existence of such contract shall be a bar to the suit. 

Exception 2.—Nor shall this section render illegal any contract 
in writing, by which two or more persons 
Saving of contract agree to refer to arbitration any question 

[Lt'luvc^aSy h f ween thcm which f hjs al , rea<J y ari5Cn ’ « r 

iri ,, enfc affect an> provision of any law in force for 

the time being as tc references to arbitration 

29. Agreements, the meaning of which 
Agreement \oid i S not certain, or capable of being made 
for uncertainty te ,t.un. are void. 

Illustration i. 

(a) A agrees to sell to B “a hundred tons of oil" There is 
nothing whatever to show what kind of oil was intended. The 
agreement is void for uncertainty. 

(b) A agiees to sell to B one hundred tons of oil of a specified 
description, known as an article of commerce. There is no ujv 
teitamty here to make the agreement void. 

(c) A, who is a dealer in cocoanut-oil only, agrees to sell to 
H “one hundred tons oil.” The nature of A’s trade affords an 
indication of the meaning of the woids, and A has entered into a 
contract for the sale of one hundred tons of cocoanut-oil 

(d) A agrees to sell to B “all the grain in my granary at Ram- 
na £ar ” There is no, uncertainty here to make the .agreement 
void 

(e) A agrees to sell to B “one thousand maunds of rice a 
price to be fixed by C ” As the price is capable of bring made 
certain, thtre is no uncertainty here to make the agreement void* 

2 
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(/) A agrees to sell to B "my white horse for rupees five 
hundred or rupees one thousand.” There is nothing to show 
which of the two prices was to be given. The agreement is void. 

30. Agreements by way of wager are void; and no suit shall 
be brought for recovering anything alleged 
Agreement by 1o he won on any wager, or entrusted to any 

way of wager void p C1 son abide the result of anv game or 

other uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a subs¬ 
cription, or contribution, or agreement to 
Exception in subscribe or contribute, made or entered into 

UK for < h^e" for 0r t0WJrd ^ P late > P rizC or sum of 
racing. money, of the value or amount of five hundred 

rupees or upwards, to be awarded to the winner or winners of any 
horse-race. 

Nothing in this section shall be deemed to legalize any 
Seition 294A of transaction connected with horse-racing, to 

the Indian Penal which the provisions of section 294 of the 

Code nm iflcu »U r . _ L __ , , 

XLV of l%0 Indian Penal Code apply. 


CHAPTER Til 

Of Contingent Contracts. 

31. A "contingent contract 1 ’ is i contract to do m no* to do 

‘Contingent con something, if some event, collateral to such 

tract" defined. contract, does or does not happen 

Illustration. 

A contracts to pay B Rs. 10,000 if B’s house is burnt This 
is a contingent contract. 

i 

32. Contingent contracts to do or not to do mvthing if m 

Enforcement of uncertain future even! happens v. mnot 

contracts coffin enforced by law unless and until that event 

gent pn an event . . , - 

happening. has happened. 
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If the event becomes impossible such contracts become void 


Illustrations. 

(a) A makes a contract with B to buy B’s horse if A survive* 
C. This contract cannot be enforced by law unless and until C 
dies in A’s lifetime. 

(£) A makes a contract with B to sell a horse to B at a 
specified price, if C, to whom the horse has been offeree/, refuse* 
to buy him. The contract cannot be enforced by law unless and 
until C refuses to buy the horse. 

(r) A contracts to pay B a sum of money when B marries G. 
C dies without being married to B. The contract becomes void, 

*3. Contingent contracts to do or not to do anything if an 

Enforcement of uncertain future event does not happen can 

c0ndn be enforced when the happening of that 
gent on an cveni rxr R 

not (happening event becomes impossible, and not before. 


Illustration. 


A agrees to pay B a sum of money if a certain ship does not 
return. The ship is sunk., The contract can be enforced when 
the ship sinks. 


34. If the future event on which a contract is contingent 
When event on is the way in which a person will act at an 
unspecified time, the event shall be considered 
to become impossible when such person dn$* 
anything which renders it impossible that be 
should so act within any definite time, car 


which contract is 
contingent to be 
deemed impossi¬ 
ble. if it is the 
future conduct of 
a living person. 


otherwise than under further contingencies. 


Illustration . 

A agrees to pay B a sum of money if B marries C 
C marries D. The marriage of B to C must now be considered 
impossible, although it is possible that D may die and that G may 
afterwards marry B♦ 
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3SL Contingent contracts to do or not to do anything if a 
When contracts specified uncertain event happens within a 
fixed time become void if, at the expiration 
of the time fixed, such event has not happened, 
or if before the time fixed, such event becomes 
impossible. 


become void which 
art contingent on 
happening of sped* 
tied event within 
fixed time. 


Contingent contracts to do or not to do anything if a specified 


When contracts 
may be enforced 
which are con tin* 
gent on specified 
event not happen, 
ing within fixed 
time. 

will not happen. 


uncertain event does not happen within a 
fixed time may be enforced by, law when the 
time fixed has expired and such event has 
not happened, or, before the time fixed has 
expired, if it becomes certain that such event 


Illustrations. 


(a) A promises to pay 15 a sum ot mone\ it a certain ship 
returns within a year. The contract may be enforced if the ship 
returns within the year, and becomes void d the ship is burnt 
within the year. 


(A) A promises to pay B a sum of mone> it a ceitain ship 
does not return within a year The contract mav be gfiSforccd if 
the ship does not return within the year, or is burnt within the 
/ear. 


16>. Contingent agreements to do or not to do anything, if 

Agreement contin- an impossible event happens arc void, 

nn impossi- whether the impossibility of the event is 

He events void. known or not to the parties to the agree¬ 

ment at the time when it is made. 


Illustration <. 

(a) A agrees to pay B 1,000 rupees if two straight lines should 
enclose a space. The agreement is void. 

(£) A agrees to pay B 1,000 rupees if B will marry A’s 
daughter C. C was dead at the time of agreement. The agree- 
is void. 



CHAPTER IV 

Of the Performance of Contracts* 


Contacts which mu±t be performed . 


VJ The parlies to a contract must cither perform, or offer 
to perform their respective promises unless 
Obligation of pjr such performance is dispensed with or 

ties to contracts excused under the provisions of this Act, or 

of any other law 

Promises bind the representatives of the promisors in cast of 
the death of mch promisois before performance, unless \ contrary 
intention app^irs trom the contract 


Hlmhattons 

(<*) A pn mists to deliver goods to B on a certain day on 
pas men! of Rs 1,000 A dies before that day A’s representatives 
are bound to deliver the goods to B, and B is bound to pay the 
Rs 1,000 to A's upiesentativts 


(/?) A piurmsts to paint a picture for B by 1 cLrtam da), at a 
ecrtain price A dies bcfoie the day The contract cannot be 
enfoiLcd either b\ Vs representatives or by B 

58 Where a promisoi has made an offer of performance to 


Effect of refusal 
to iLtept offei of 
perfoimance 


the promisee, and the offer has not been 
accepted, the promisor is not responsible lor 
non-perfermance, nor does he thereby lose hip 


rights under the contract 


Rveiy such offer must fulfil the following conditions —- 


(1) it must be unconditional 


(2) it must be made at a proper time and place, and under 
such circumstances that the person to vthom it 
made may have a reasonable oppoitumty of ascer¬ 
taining that the person by whom it is made is able 
and willing there and then to do the whole of what 
he is bound by his promise to do : 
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(3) if the offer is an offer to deliver anything to the pro¬ 
misee the promisee must have a reasonable oppor¬ 
tunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to 
deliver. 

An offer to one of several joint promisees has the same legal 
consequences as an offer to all of them. 

Illustration . 

A contracts to deliver to B at his warehouse, on the first 
March, 1873, 100 bales of cotton of a particular quality. In order 
to make an offer of a performance with the effect stated in this 
section, A must bring the cotton to B’s warehouse, on the appoint¬ 
ed day, under such circumstances that B may have a reasonable 
opportunity of satisfying himself that the thing offered is cotton 
of the quality contracted for, and that there are 100 bales. 

39, When a party to a contract has refused to perform, or 
disabled himself from performing, his 
Effect of refusal promise in its entirety, the promisee may put 

promise whdiy^ an contrac ^ un l ess he has signified 

by words or conduct, his acquiescence in its 

continuance. 


Illustrations. 

(a) A, a singer, enters into a contract with B, the manager 
of a theatre, to sing at his theatre two nights in every week 
during the next two months. And B engages to pay her 100 
rupees for each night’s performance. On the sixth night A wilfully 
absents herself from the theatre. B is at liberty to put an end 
to the contract. 

( b ) A, a singer, enters into a contract with B, the manager 
of a theatre, to sing at his theatre two nights in every week 
during the next two months, and B engages to pay her at the rate 
of 100 rupees for each night. On the sixth night A wilfully 
absents herself. With the assent of B, A sings on the seventh 
Uigfat. B has signified his acquiescence of the contract, and 
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* 


cannot now put an end to it but is entitled to compensation for t hi 
damage sustained by him through A’s failure to sing on the sixth, 
night. 

By whom Contracts must be performed . 

40. If it appears from the nature of the case that it was the 
intention of the parties to any contract that 
Person by whom any promise contained in it should be per- 

EerfoJ^cd* 10 ^ f orlx *cd by the promisor himself, such promise 

must be performed by the promisor. In 
other cases, the promisor or his representatives may employ a 
competent person to perform it. 


Illustrations . 


{a) A promises to pay B a sum of money. A may perform 
this promise, either by personally paying the money to B or by 
causing it to be paid to B by another; and, if A dies before the 
time appointed for payment, his representatives must perform the 
promise, or employ some proper person to do so. 

(i b ) A promises to paint a picture for B. A must perform 
this promise personally. 

41. When a promisee accepts perior- 

Effect of accept- mancc of the promise from a third person, he 

ing performance cannot afterwards enforce it against the 

from ttiiru person. . ° 

promisor. 


42 When two or more persons have made a joint promise, 
then unless a contrary intention appears by 
Devolution of the contract, all such persons, during their 

joftnt liabilities. joint lives, and afte** the death of any of them, 

his representatives jointly with the survivor or survivors, and 
after the death of the last survivor, the representatives of all jointly* 
must fulfil the promise. 

43. When two or more persons make a joint promise, the 
promisee may, in the absence of express 
Any one of joint agreement to the contrary, compel any foAe 

compiled topper- or more J of such joint promisors to perform 

form, the whole of the promise. 
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Each of two or more joint promisors may compel every 
other joint promisor to contribute equally 
Each promisor may with himself to the performance of the 
compel contribution promise, unless a contrary intention appears 
from the contract. 

If any one of two or more joint promisois makes default in 

Sharing of loss by SLuh contribution, the remaining joint 
default in contribu promisors must bear the loss arising from 
non such default in equal shares. 

Explanation .—Nothing in this section shall prevent a surety 
from recovering from his principal, piyments made bv the suicty 
on behalf of the principal, or entitle the principal to rcuivti any 
thing from the surety on account (1 payments made n\ the 
principal 


Illustration c 

(a) A, B and C jointly promise to pay D 3,000 uipccs D 
may compel either \ or B or C to pa) him 3,000 iupecs 

(b) A, B and C jointly promise to pay D the sum ot 3,WO 
rupees, C is compelled to pay the whole A is insolvent, but his 
assets are sufficient to pay one-half of his debts O is entuled to 
receive 500 rupees from A’s estate, and 1,250 lupces hum 1? 

(f) A, B and C are under a joint promise to pas D 3,000 
rupees C is unable to pay anything, and A is compelled Lo pay 
the whole A is entitled to receive 1,500 rupees from B 

(d) A, B and C are under a joint promise to pav D 3,000 
rupees A and B being only sureties for C. C fails to pay \ and 
B are compelled to pay the whole sum They are entitled to 
recover it from C 

44. Where two oi more persons have made a joint promise, 
a release of one of such joint promisors bv 
Effect of release of the promisee does not discharge the othei 
one joint promisor j 0jn f promisor or joint promisors; neither 
does it free the joint promisor so released from responsibility to 
the other joint promisor or joint promisors. 
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45. When a person has made a promise to two or more 
persons jointly, then, unless a contrary 
Devolution of joint intention appears from the contract, the 
”***» right to claim performance rests, as between 

him and them, with them during their joint lives, and, a£tei the 
death of any of them, with the representative of such deceased 
person jointly with the survivor or survivors, and, after the death 
of the last survivor, with the repiesentatives o£ all jointly 

lUiis h utton 

A, in consideration of 5,000 mpees lent to him by B and C, 
piomises B and C jointly 1o repay them that sum with interest on 
a day specified B dies The right to chum petformancc rests 
with B’s representative jointly with C during t, s life, and alter 
ihe death of C with the representatives of B and C jointly. 

lime and place jot performance 

4f, Wheie, by the contract, a pionnsor 
Time for perforin 1S f 0 perfoim his promise without applica- 

unde and no tunc is rormancc is specified, the engagement must 
specified ht puloimcd within i icasonable time 

Explanation —T he cjuestion ‘ w hat is a reasonable time ’ is, in 
cich particuhr ease, a question of fact 

47 When a piomise is to be peiioimed on a certain chu, and 
the pionnsor has undertaken to perform 
lime md place toi it without ipplication by the promisee, the 
performance ot pm- prom 1 sc,i mav peiform it at an\ time 

specified and no apph. clmuig the usual hours of business on 
canon to bt made such d iv and at the place at which the 

promise ought to he pertormed 

Illustration 

0 

A promises to deliver goods at B’s warthousc on the first 
January. On that day A hrings the goods to B’s waiehouse, but 
after the usual hour for closing it, and they ue not received. A 
has not performed his promise 
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48. When a promise is to be performed on a certain day, 
and the promisor 'has not undertaken to 
perform it without application by the 
promisee, it is the duty of the promisee to 
apply for performance at a proper place and 
within the usual hours of business. 

Explanation .—The question “ what is a proper time and place” 
is, in each particular case, a question of fact. 

49. When a promise is to be performed without application 

by the promisee, and no place is fixed for 
Pla^e for perform- the performance of it, it is the duty of the 
ancc of promise where promisor to apply to the promisee to 

madc PP ^ d °no "ha J PP omt '* rcasonaWc P lace for the 

fixed for performance, performance of the promise, and to perform 
it at such place. 

Illustration. 

A undertakes to delivei a thousand maunds of jute to B on a 
fixed day. A must apply to B to appoint a reasonable place for 
the purpose of receiving it, and must deliver it to him at such 
place. 

50. The performance of any promise 
Performance in man- may he made in any manner, or at any 

CT&ed or ^ctiojnS l * me w ^ llc ' 1 promisee prescribes or 

by promisee. sanctions. 

Illustrations . 

(a) B owes A 2,000 rupees. A desires B to pay the amount 
to A’s account with C, a banker. B, who also banks with C, 
orders the amount to be transferred from his account to A’s credit 
and this is done by C. Afterwards, and before A knows of the 
transfer, C fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A find B settle an 
account by setting off one item against, another, and B pays A the 
balance found to be due from him upon such settlement. This 
amounts tCf a payment by A and B respectively, of the sums which 
they owed to each other. 


Application for per¬ 
formance on certain 
day to be at proper 
time and place. 
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(c) A owes B 2,000 rupees. B accepts some of A*s goods in 
deduction of the debt. The delivery of the goods operates as a 
part payment. 

(d) A desires B, who owes him Rs. 100, to send him a note 
for Rs. 100 by post. The debt is discharged as soon as B puts into 
the post a letter containing the notes duly addressed to A. 


Performance of Reciprocal Promises. 

51. When a contract consists of reci¬ 
procal promises to be simultaneously per¬ 
formed, no promisor need perform his 
promise unless the promisee is ready and 
willing to perform his reciprocal promise. 

Illustrations . 

(a) A and B contract that A shall deliver goods tc B to be 
paid for by B on delivery. 

A need not deliver the goods, unless I) is icady and willing to 
pay tor the goods on delivery. 

B need not pay for the goods, unless A is ready and willing 
to deliver them on payment. 

(b) A and B contract that A shall deliver goods to B at a 
price to be paid by instalments, the first instalment to be paid on 
delivery. 

A need not deliver, unless B is ready and willing to pay the 
first instalment on delivery. 

B need not pay the first instalment unless A is ready and 
willing to deliver the goods on payment ot the first instalment. 

52. Where the order in which reciprocal promises are to be 
performed is expressly fixed by^the contract, 
Order of perform- they shall be performed m that order ; and, 
noises rcc * proca * pr0 “ where the order is not expressly fixed by the 
contract, they shall be performed in that 
order which the nature of the transaction requires. 


Promisor not bound 
to perform unless reci¬ 
procal promisee ready 
and willing to per¬ 
form 
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Illustrations , 

( a ) A and fi contract that A shall build a house for 13 at a 
fixed price. As promise to build the house must be performed 
before B’s promise to pay for it. 

(A) A and B contract that A shall make over his stock-in- 
trade to B at a fixed price, and B promises to give security {or 
the payment of the money. A’s promise need not be performed 
until the security given, for the nature of transaction requires 
thus A should have security before he delivers up his stock, 

53. When a contract contains reciprocal promises, and one 
party to the contract prevents the other from performing his 

Liability of party P romisc ’ the contract becomes voidable at 

preventing c\ent on the option of the party so prevented: and 

which contract is to he is entitled to compensation from the 

take effect. other paity for any loss which he mav 

sustain in consequence of ihe non-performance of the conti act. 

Ilhisti dtton. 

A and B contract that B shall execute certain work for A for 
a thousand rupees. B is ready and willing to execute the work 
accordingly, but A prevents him from doing so. The contract is 
voidable at the option of A ; and, if he elects to rescind it, he is 
entitled to recover from A compensation for any loss which he 
has incurred by its lion-performance. 

54. When a contract consists of reciprocal promises, such 
that one of them cannot be performed, or that its performance 

cannot be claimed till the other has been 
Effect of default as performed, and the promisor of the promise 
to the promise which hist mentioned fails to perform it, such 

fowned ^in Contract prom * sor cannot claim the performance of 
consisting of reciprocal the reciprocal promise, and must make 
promises. compensation to the other party to the 

rontract for any loss which such other party may sustain b\ the 
non-performance of the contract. 
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Illustrations. 

(a) A hires B's ship to take in and convey, from Calcutta 
to the Mauritius a cargo to be provided by A, B receiving a 
certain freight for its conveyance. A docs not provide any cargo 
for the ship. A cannot claim the performance of B’s promise 
and must make compensation to B for the loss which B sustains 
by the non-performance of the contract. 

( b ) A contracts with B to execute certain builder’s work for 
a fixed price, B supplying the scaffolding and timber necessary 
for the work. B refuses to furnish any scaffolding or timber, and 
ihc work cannot be executed. A need not execute the work, 
and B is bound to make compensation to A for any loss caused 
to him by the non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price,, 
certain merchandise on hoard a ship which cannot arrive for a 
month, and B engages to pay for the merchandise within a week 
from the date of the contract. B does not pay within the week. 
A\ promise to deliver need not be performed, and B must m.ike 
compensation. 


(d) A promises B to sell him one hundred bales of merchan¬ 
dise, to be delivered next day, and B promises A to pay for them 
nithm*a month. A does not deliver according to his promise. 
B’s promise to pay need not be performed, and A must make com¬ 
pensation. 


55. When a party to a contract promises to do a certain 
thimr at or before a specified time, or certain things at or before 
specified times, and fails to do any such thing 


Effect of failure to at or before the specified time, the 
perform at fixed time con(ract or much ()f it „ ha , no1 been 

in contract in which 

time is essential. performed, becomes voidable at the option 
of the promisee, if the intention of the parties was that time 


should be of the essence of the contract. 
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If it was not the intention of the parties that time should be 

Effect of such failure of thc cssencc of thc contracl ’ the «»*»* 
when time is not does not become voidable by the failure to 

essential. i do such thing at or before the specified time 

but the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the promisor’s 
failure to perform his promise at the time 
agreed, the promisee accepts performance of 
such promise at any time other than that 
agreed, the promisee cannot claim compen 
sation for any loss occasioned bv thc non¬ 
performance of the promise at the time agreed, unless, at the time 
of such acceptance, he gives notice to the promisor of his intention 
to do so. 


Effect of acceptance 
of performance at 
dine other than that 
agreed upon. 


Agreement to 
impossible act. 


do *56. An agreement to do an act im¬ 
possible in itself is void. 

A contracts to do an act which, after the contract is made, 
becomes impossible, or, by reason of some 
Contract to do au event which the promisor could not prevent, 
unlawful, becomes void when the act 
becomes impossible or unlawful. 


afterwards becoming 
impossible or unlaw¬ 
ful. 


Where one person has promised to do something which he 
knew, or, with reasonable diligence, might 
have known, and which the promisee did not 
know to be impossible or unlawful, such 
promisor must make compensation to such 
promisee for any loss which such promisee 
sustains through the non-performance of the 
promise. 


Compensation for 
loss through non¬ 
performance of act 
known to be impossi 
ble or unlawful 


Illustrations . 

(a) A agrees with B to discover treasure by magic. The 
agreement is void. 

(b) A and B contract to marry each other. Before the time 
fixed for the marriage, A goes mad. The contract becomes void. 
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(?) A contracts to marry % bring already married to C, and 
being forbidden by the law to which he is subject to practise 
polygamy. A must make compensation to B for the loss caused 
to her by the non-performance of his promise. 

(d) A contracts to take in cargo for B at a foreign port. A’s 
Government afterwards declares war against the country in which 
the port is situated. The contract becomes void when war is 
declared. 

(e) A contracts to act at a theatre for six months in consi¬ 
deration of a sum paid in advance by B. On several occasions 
A is too ill to act. The contract to act on those occasions becomes 
void. 

57. Where persons reciprocally promise, firstly, to do certain 
Reciprocal promises things which are legal, and, secondlv, under 

to do things legal and S p ec jfj e j circumstances, to do certain other 

also other things f. . . _ . , _ , 

illegal. things which are illegal, the first set or 

promises is a contract, but the second is a void agreement. 

Illustration. 

A and B agree that A shall sell B a house for 10,000 rupees, 
but that, if B uses it as a gambling house, he shall pay A 50,000 
rupees for it. 

The first set of reciprocal promises, namely, to sell the house 
and to pay 10,000 rupees for it, is a contracl. 

The second set is for an unlawful object, namely, that B may 
use the house as a gambling house, and is a void agreement. 

58. In the case of an alternative promise, one branch of 
Alternative promise, which is legal and the other illegal, the legal 

illegal. * >raiiC * 1 branch alone can be enforced. 

Illustration. 

A and B agree that A shall pay B 1,000 rupees, for which B 
shall afterwards deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice and void agreement as 
to the opium. , 
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Appropriation of Payments . 

59. Where a debtor owing several distinct debts to one 
person, makes a payment to him, either 
Application of pay- with express intimation, or under circums- 
in- tanccs implying that the payment is to be 
dicated. applied to the discharge of some particular 

debt, the payment, i£ accepted, must be applied accordingly. 


Illustrations. 

(tf) A owes to B, among other debts, 1,000 rupees upon a pro¬ 
missory note which falls due on the first June. He owes B no 
other debt of that amount. On the first June A pays to B 1,000 
rupees. The payment is to be applied to the discharge of the pro¬ 
missory note. 

(£) A owes to B among other debts, the sum of 567 rupees. 
B writes to A and demands payment of this sum. A sends to 
B 567 rupees. This payment is to be applied to the discharge 
of the debt of which B had demanded payment. 


60. Where the debtor has omitted to intimate and there are 
no othei circumstances indicating to which 
debt the payment is to be applied, the credi¬ 
ted may apply it at his discretion to any 
lawful debt actually due and payable to him 
from the debtor, whether its recovery is or is not barred by the 
law in force for the time being as to the limitation of suits. 


Application of pay¬ 
ment where debt to be 
discharged is not indi¬ 
cated. 


61. Where neither party makes any appropriation, the pay¬ 
ment shall be applied in discharge of the 
Application of pay- debts in order of time, whether they are 
or are not barred by the law in force for 
the time being as to the limitation of suits. 
If the debts are of equal standing, the payment shall be applied 
in discharge of each proportionably. 


ment where neither 
party appropriates 
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Contracts which need not be performed. 

62. 1£ the patties to a contract agree 
Effect of novation, to substitute a new contract for it, or Do 

rescission and altera- resc j n( i or alter it, the original contract need 
tion or contract. * . , ° 

not be performed. 

A 

Illustrations « 

(a) A owes money to B under a contract. It is agreed 
between A, B and C that B shall thenceforth accept C as his 
debtor, instead of A. The old debt of A to B is at an end, a new 
debt from C to B has been contracted. 

i 

(b) A owes B 10,000 rupees. A enters into an arrangement 
vuth B, and gives B a mortgage of his (A’s) estate for 5,000 
rupees in place of the debt of 10,000 rupees. This is a new 
contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 
rupees. B orders A to credit C with 1,000 rupees in his books, 
hut C does n<Jt assent to the arrangement. B still owes C 1,000 
rupees, and no new contract has been entered into. 

Every promisee may dispense with or remit, wholly or 
Pfomkee may dis- in part, the performance of the promise 

JXttTan* V£o- madc to f him ’ or ma V exlend *** ** 

mise. such performance, or may accept instead of 

it any satisfaction which he thinks fit. 

Illustrations . 

(a) A promises to paint a picture for B. B afterwards for¬ 
bids him to do so. A is no longer hound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B, and B accepts in 
satisfaction of the whole debt 2,000 rupees paid at the time and 
place at which the 5,000 rupees were payable. The whole debt 
is discharged. 

(c) A owes to B 5,000 rupees. C pays to if 1,000 rupees, 

3 
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and B accepts them, in satisfaction of his claim on A. This 
payment is a discharge of the whole claim* 

(d) A owes B, under a contract, a sum of money, the amount 
of which has not been ascertained* A without ascertaining the 
amount gives to B, and B, in satisfaction thereof, accepts, the 
sum of 2,000 rupees. This is a discharge of the whole debt 
whatever may be its amount. * 

(*) A owes B 2,000 rupees, and is also indebted to other 
creditors. A makes an arrangement with his creditors, including 
B to pay them a [composition] of eight annas in the rupee upon 
their respective demands. Payment to B of 1,000 rupees is a 
discharge of B’s demand. 


64. When a person at whose option a contract is voidable 
rescinds it, the other party thereto need not perform any promise 
therein contained in which he is promisor. 
Consequences of res The party rescinding a voidable contract 
shall, if he has received any benefit there¬ 
under from another party to such contract, 
restore such benefit, so tar as may be, to the person from whom it 
was received. 


dssinn of 
contract. 


uidable 


65. When an agreement is discovered to be void, or when 
a contract becomes void, any person who has 
received any advantage under such agree¬ 
ment or contract is bound to restore it, or 
to make compensation for it, to the person 
from whom he received it. 

Illustrations. 

(a) A pays B 1,000 rupees in consideration of B*s promising 
to marry C, A’s daughter. C is dead at the time of the promise. 
The agreement is void, but B must repay A the 1,000 rupees. 

(b) A contracts with B to deliver to him 250 maunds ot 
rice before the first of May. A delivers 1*50 maunds only before 
that day, and none after. B retains the 130 maunds after the 
first of May, He is bound to pay A for them. 

(r) A, a Bnger, contracts with B, the manager of a theatre. 


Obligation of person 
who hac received ad 
vantage under void 
agreement or contract 
that becomes void. 
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to sing at his theatre for two nights in every week during the 
neat two months, and B engages to pay fyei^a hundred rupees for 
each night’s performance* On the sixth night, A Wilfully absents 
herself from the theatre, and B, in consequence, rescinds the 
contract. B must pay A for the five nights on which she had 
sung. 

( d ) A contracts to sing for B at a concert for 1,000 rupees, 
which are paid in adyance. A is too ill to sing* A is not bound 
lo make compensation to B for the loss of the profits which B 
would have made if A had been able to sing, but must refund to 
B the 1,000 rupees paid in advance. 

66. The rescission of a voidable con¬ 
tract may be communicated or revoked in 
the same manner, and subject to the same 
rules, as apply to the communication or 
revocation of a proposal. 

67. If any promisee neglects or 
refuses to afford the promisor reasonable 
facilities for the performance of his promise, 
the promisor is excused by such neglect | or 
refusal as to any non-performance caused 

thereby. 

Illustration. 

A contracts with B to repair B's house. 

B neglects or refuses to point out to A the places, in which 
his house requires repair. 

A is excused for the non-performance of the contract if it is 
taiised by such neglect or refusal. 


Mode of communi¬ 
cating or revoking 
rescission of voidable 
contract. 


Effect of neglect of 
ptomisee to afford 
promisor reasonable 
facilities for perform¬ 
ance. 
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Of Mtftttfai RftlstioiM reumMtag thoee mitd by 
Contract. 

68. If a person, incapable of entering into a contract, or any 
one whom he is legally bound to support is 
for necessaries supplied by another person with necessaries 
7ffJtJSS£ su * tec * ta condition in life, the person 
er on his account ’ who has furnished such' supplies is entitled 
to be reimbursed from the property of such incapable person. 


Illustrations , 


(a) A supplies B, a lunatic, with necessaries suitable to his 
condition in life. A is entitled to be reimbursed from B’s pro¬ 
perty. 

(A) A supplies the wife and children of B, a lunatic, with 
necessaries suitable to their condition in life. A is entitled to be 
reimbursed from B’s property. 

Reimbursement of 69. A person who is interested in the 

penon paying money p avJncn f 0 f money which another is bound 

due by another m pay- f t 3 x . . c 

mem of which hi is by law to pay, and who therefore pays it, 

inteirsted is entitled to be reimbursed by the other. 


Illustration . 

B holds land in Bengal, on a lease granted by A, the 
zemindar. The revenue payable by A to the Government being 
in arrear, his land is advertised for sale by the Government. 
Under the revenue law, the consequence of such sale will be the 
annulment of B*$ lease. B, to prevent the sale and the conse¬ 
quent annulment of his own lease, pays to the Government the 
sum due from A. A is bound to make good to B the amount so 
paid. 

70. Where a person lawfully does anything for another 
person, or delivers anything to him, not in- 
Obhgltion of person tending to do so gratuitously, and such 
°* other person enjoys the benefit thereof, the 
latter is bound to make compensation to the 
former in respect of, or to restore, the thing so done or delivered* 
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Uiustratims. 

(d) A, a'tradesman, leaves goods at"‘ i B’s house by mistake; 
B treats the goods as his own. He is bound to pay A for than. 

(p) A saves B’s property from fire. A is not entitled to 
compensation from B, if the circumstances show that he intended 
to act gratuitously. 

71. A person who finds goods belong* 
Responsibility ot mg to another and takes them into his 
finder ot goods. custody, is subject to the same responsibility 

as a bailee. 

to LU wi loCis 72 A P crson to whom mone V has bcen 

paid, or thing* deli- paid, or anything delivered by mistake or 
vered, by mistake or . 

under coercion. under coercion, must repay or return it. 

Illustrations. 

(a) A and B jointly owe 100 rupees to C. A alone pays the 
amount to C, and B, not knowing this fact, pays 100 rupees over 
again to (1 C is bound to repay the amount to B. 

( b ) A railway company refuses to deliver up certain goods 
to the consignee, except upon the payment of an illegal charge 
for carriage* The consignee pays the sum charged in order to 
obtain the goods. He is entitled to recover so much of the charge 
as was illegally excessive. 


CHAPTER VI. 

Of the Consequences of Breach of Contract 

73. When a contract has been broken, the party who suffers 
by such breach is entitled to receive, from the party who has 
Compensation for hrwkcn the rontract ’ compensation for any 
loss or damage caused loss or damage caused to him thereby, 
by breads contract which naturally arose in the usual coftrse of 
things from such breach, nr which the parties knew, when- they 
made the contract, to be likely to result from the breach of it. 
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Such compensation is not to be given for any remote and 
indirect loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract has 
been incurred and has not been discharged, 
any person injured by the failure to dis¬ 
charge it is entitled to receive the same 
compensation from the party in default, 
as if such person had contracted to dis¬ 
charge it and had broken his contract. 

Explanation .—In estimating the loss or damage arising from 
a breach of contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the contract 
must be taken into account. 

Illustrations . 

(a) A contracts to sell and deliver 50 maunds of saltpetre to 
B, at a certain price to be paid on delivery, A breaks his promise. 
B is entitled to receive from A, by way of compensation, the sum, 
if any, by which the contract price falls short of the price for 
which B might have obtained 50 maunds of saltpetre of like 
quality at the time when the saltpetre ought to have been 
delivered. 

(b) A hires B’s ship to go to Bombay, and there takes on 
board, on the first of January, a cargo which A is to provide and 
to bring it to Calcutta, the freight to be paid when earned. B’s 
ship does not go to Bombay, but A has opportunities of procuring 
suitable conveyance for the cargo upon terms as advantageous 
a$ those on which he had chartered the ship. A avails himself of 
those opportunities, but is put to trouble and expense in doing 
so, A is entitled to receive compensation from B in respect of 
such trouble and expense. 

(<r) A contracts to buy of B, at a stated price, 50 maunds of 
rice, no time being fixed for delivery. A afterwards informs B 
that he will not accept the rice if tendered to him. B is entitled 
to receive from A, by way of compensation, the amount, if any, 
by which the contract price exceeds that which B can obtain for 

rice tiie time when A informs B that he will not accept it 


Compensation for 
failure to discharge 
obligation resembling 
those created by con¬ 
tract 
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(<0 A contracts to buy B’s ship for 69,000 rupees, but breaks 
his promise. A must pay to B, by mty of compensation, the 
excess, if any, of the contract price over the price which B can 
obtain for the ship at the time of the breach of promise. 

(e) A, the owner of a boat, contracts with B to take a cargo 
of jute to Mirzapur, for sale at that place, starting on a specified 
day. The boat, owing to some avoidable cause does not start at 
the time appointed, whereby the arrival of the cargo at Mirzapur 
is delayed beyond the time when it would have arrived if the 
boat had sailed according to the contract After that date, and 
before the arrival of the cargo, the price of jute falls. The 
measuie of the compensation payable to B by A is the difference 
between the price which B could have obtained for the cargo at 
Mirzapur at the time when it would have arrived if forwarded in 
due course, and its market prict at the time when it actually 
arrived 

(/) A contracts to repair B’s house in certain manner, and 
recenes payment in advance A repairs the house, but not accord¬ 
ing to contract B is entitled to recover from A the cost of 
making the repairs contoim to the contract. 

(g) A contracts to let his ship to B for a year, from the 

first of January, for a certain price Freights rise, and on the 

first ol January the hire obtainable for the ship is higher than 
the contract price A breaks his promise He must pay to B, 
by was of compensation, a sum equal to the difference between 
the contract price and the price for which B could hire a similar 
ship tor a veai on and tiom the first of January 

(A) A contracts to supply B with i certain quantity of iron 

at fixed puce, being a highei price than that for which B could 
piocurc and deliver the non B wrongfully refuses to receive 
the iron. B must pay to A, by way of compensation, the difference 
between the contract price of the iron and the sum for which 
A could have obtained and delivered it 

(/) A delivers to B, a common carrier, a machine, to be 
conveyed, vtofhout delay, ib A’s mill, informing B that his mill is 
stopped for want of the machine B unreasonably delays the 
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delivery of the machine, and A* in consequence, loses a profitable 
contract with the Government. A is entitled to receive from B, 
by way of compensation, the average amount of profit which 
would have been made by the working of the mill during the time 
that delivery of it was delayed, but not the loss sustained through 
the loss of the Government contract. 

(;) A, having contracted with B lo supply B with 1,000 tons 
of iron at 100 rupees a ton, to be delivered at a stated time, con¬ 
tracts with C for the purchase of 1,000 tons of iron at 80 rupees 
a ton, telling C that he does so for the purpose of performing his 
contract with B. C fails to perform his contract with A, who 
cannot procure other iron, and B, in consequence, rescinds the 
contract. C must pay to A 20,000 rupees, being the profit which 
A would have made by the performance of his contract with B. 

(^) A contracts with B to make and deliver to B, In a fixed 
day, for a specified price, a certain piece of machmen. A does 
not deliver the piece of machinery at the time specified, and, in 
consequence of this, B is obliged to procure another at a higher 
price than that which he was to have paid to A, and is prevented 
from performing a contract which B had made with a thud person 
at the time of his contract with A (but which had not been then 
communicated to A), and is compelled to make compensation for 
breach of that contract. A must pav to R, by wav ot compensa¬ 
tion, the difference between the contract price of the piece of 
machinery and the sum paid by B for another, hut not the sum 
paid by B to the third person by wav of compensation 

(/) A, a builder, contracts to erect and finish a house b) the 
first of January, in order that B may give possession of it at that 
time to C, to whom B has contracted to let it. A is informed of 
the contract between B and C. A builds the house so badly that, 
before the first of January, it bills down and has to be re-built 
by B, who, in consequence loses the rent which he was to have 
received from C, and is obliged to make compensation to C for 
the breach of his contract. A must make compensation to B for 
the cost of re-building the house for Fhe rent lost, tnd for the 
compensation made to C 
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(m) A sells certain merchandise to B, warranting it to be of 
a particular quality, and B, m reliance upon this warranty, sdb 
it to C with a similar warranty. The goods prove to be not 
according to the warranty, and B becomes liable to pay C a sum 
of money by way of compensation. B is entitled to be reimbursed 
this sum by A, 

(») A contracts to pay a sum of money to B on a day 
specified. A does not pay the money on that day, B in conse¬ 
quence of not receiving the money on that day is unable to pay 
his debts, and is totally ruined A is not liable to make good to 
B anything except the principal sum he contracted to pay, together 
with interest up to the day oi payment 

(o) A contracts to deliver 50 maunds of saltpetre to B on 
the first of January, at a certain price. B afterwards, before the 
first of January, contracts to sell the saltpetre to C at a price 
highei than the market price of the first of January. A breaks 
his promise Jn estimating the compensation payable by A to B, 
the market price of the first of January, and not the profit whidb 
would have arisen to M from the sale to C, is to be taken into 
account 

(p) \ contracts to sell and deliver 500 bales of cotton to B 
on a fixed clay K knows nothing of TVs mode of conducting his 
business. A breaks his promise, and B, having no cotton, is 
obliged to close his mill A is not responsible to B for the loss 
caused to B by the closing of the mills 

(^) A contracts to sell and deliver to B, on the first of 
Jmuarv, certain cloth which B intends to manufacture into caps 
* 1 a particular kind, tor which there is no demand, except at that 
season. The cloth is not delivered till after the appointed thne» 
and too late to be used that sear m making caps B is entitled to 
itceive from A, bv was of compensation, the difference between 
the contract price of tht cloth and its market price at the tune of 
delivery, but not the profits which he expected to obtain by 
making caps, nor the expenses which he has been put to in making 
preparation for the manufacture. 
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(r) A, a ship-owner, contracts with B to convey hint? from 
Calcutta to Sydney in A's ship, sailing on the first of January and 
B pays to A, by way of deposit one-half of his passage-money, 
The ship does not sail on the first of January, and B, after being, 
in consequence, detained in Calcutta for some time, and thereby 
put to some expense, proceeds to Sydney in another vessel, and, 
in consequence, arriving too late in Sydney, loses a sum of money. 
A is liable to repay to B bis deposit, with interest, and the expense 
to which he is put by his detention in Calcutta, and the excess, if 
any, of the passage-money paid for the second ship over that 
agreed upon for the first, but not the sum of money which B lost 
by arriving in Sydney too late. 


74. [When a contract has been broken, if a sum is named 
in the contract as the amount to he paid in case of such breach, 

Compensation for or ^ ^ ie contract contains any other 
breach of contract stipulation by way of penalty, the party 
where penalty stipula- complaining of *the breach is entitled, 
tcl * * or ' whether or not actual damage or loss is 

proved to have been caused thereby, to receive from the party 
who has broken the contract icasonable compensation not exceed¬ 
ing the amount so named or, as the case may be, the penalty 
stipulated for. 


Explanation .—A stipulation fur increased interest from the 
date of default may be a stipulation by way of penalty. | 

Exception .—When any person enters into any bail-bond, 
recognizance or other instrument ot the same nature, or undei 
the provisions of any law, or under the orders of the | Central 
Government] or of any (Provincial Government], gives any bond 
for the performance of any public duty or act in which the public 
are interested, he shall be liable, upon breach of the condition of 
any such instrument, to pay the whole sum mentioned therein. 

Explanation .—A person, who enters into a contract with the 
Government does not necessarily thereby undertake any public 
duty, or promise to do an act in which the public are interested. 
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illustrations . 

(a) A contracts with B to pay B Us. 1,000 i£ he fcih to psty 
B Rs. 500 on a given day. A fails to pay B Rs. 500 on th a t day* 

B is entitled to recover from A such compensation, not exceeding 
Rs. 1,000, as the Court considers reasonable 

(£) A contracts with B that, if A practises as a surgeon 
within Calcutta, he will pay B Rs 5,000 A practises as a surgeon 
in Calcutta B is entitled to such compensation, not exceeding 
Rs 5,000, as the Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of 
Rs 500 to appear in Court on a certain day He forfeits his 
recognizance He is liable to pav the whole penalty 

(d) A gives B a bond fot the repayment of Rs. 1,000 with 
interest at 12 pei cent at the end ot six months, with a stipulation 
that in case of default, interest shall be payable at the rate of 
75 per cent from the date of default This is a stipulation by 
way of penally, and B is onk entitled to recover from \ such 
compensation as the Court considers reasonable 

(e) A, who owes money to B, a moncs-lender undertakes to 
repay him by delivering to him 10 maunds of gram on a certain 
date, and stipulates that, in the event of his not delivering the 
stipulated amount by the stipulated date, he shall be liable to 
deliver 20 maunds This is a stipulation b\ wav of penalty, and i 
B is onlv entitled to reasonable compensation in tise of breach 

(/) A undertakes to repav B a loan ot Rs 1,000 by five equal 
monthly instalments with a stipulation that in default ot payment 
of any instalment, the whole shall become due This stipulation 
is not by way of penalty, and the contract rr» be enforced 
according to its terms. 

(g) A borrows Rs 1,000 from B and gives him a bond for 
Rs 200 payable by five vearlv instalments of Rs. 40, with a 
stipulation that, in default of payment ot any instalment, the 
whole shall become due. This is a stipulation by way of penalty* 
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Party rightfully re* 
rinding contract en¬ 
titled to compensation 


75. A person who rightfully rescinds 4 
contract is entitled to compensation for any 
damage which he has sustained through the 
non-fulfilment of the contract. 


Illustration. 

A, a singer, contracts with B, the manager pi a theatre, to 
sing at his theatre for two nights in every week during the next 
two months, and B engages to pay her 100 rupees for each night’s 
performance. On the sixth night, A wilfully absents herself 
from the theatre, and B in consequence, rescinds the contract. 
B is entitled to claim compensation for the damage which he has 
sustained through the non-fulfilment of the contract. 


CHAPTER VII. 

Of Indemnity and Guarantee. 


i24. A contract 


by which one party promises to save the 
other from loss caused to him by the 
In conduct of the promisor himself, or by the 
conduct of any other person, is called a 
^contract of indemnity”. 


"Contract of 
demnitv” defined. 


Illustration . 

A contracts to indemnify B against the consequences of am 

proceedings which C may take against B in respect of a certain 

sum of 200 rupees. This is a contract of indemnity. 

• 

125. The promisee in a contract of indemnity, acting with- 
JRjghts of Indemni in the scope of his authority, is entitled to 
ly-holder when sued recover from the promisor— 

(1) all damages which he may be compelled to pay in any 
suit in respect of any matter to which the promise 
to indemnity applies ; 
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(2) all costs which be may be compelled to pay in any suck 

suit if, in bringing or defendiyfg it, be did not contra¬ 
vene the orders of the promisor, and acted as it would 
have been prudent for him to act in the absence of 
any contract of indemnity, or if the promisor autho¬ 
rised him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of 

any compromise of any such suit, if the compromise 
was not contrary to the orders of the promisor, and' 
was one which it would have been prudent for the 
promisee to make in the absence of any contract of 
indemnity, or if the promisor authorised him to com¬ 
promise the suit. 

126. A 11 contract of guarantee ” is a contract to perform the 
promise, or discharge the liability, of a third person in case of 

“'Contract of guano- his dcfault ' Thc P erson who g» v « the 
tee ” “surety/' “prin- guarantee is called the “surety” ; the person 

cipal debtor” and in respect of whose default the guanUkt&K 
creditor. ^ | s g lvcn ls ai \\ c d the “principal “debtor”, 

and the person to whom the guarantee is given is called the~ 
“creditor” A guarantee may be either oral or written. 

127. Anything done, or any promise made, for thc benefit 

of the principal debtor may be a sufficient 
Consideration for consideration to be surety for giving the 
guarantee. guarantee. 


Illustrations . 

(a) B requests A to sell and deliver to him goods on credit. 
A agrees to do so, provided C will guarantee the payment of the 
price of the goods. C promises to guarantee the payment in 
consideration of A’s promise to deliver the goods. Thlkjp a 
sufficient consideration for C’s promise. 

(b) A sells and delivers goods to B. C afterwards requests 

A to forbear to sue B for the debt for a year and promises that' 
* 
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if be does so, C will pay for them in default of payment by B. 
A agrees to forbear as requested. This is a sufficient consideration 
for C*$ promise. 

(c) A sells and delivers goods to B- C afterwards, without 
consideration, agrees to pay for them in default of B. The agree¬ 
ment is void. 


128. The liability of the surety is co-extensive with that of 

* , v .... the principal debtor, unless it is otherwise 

Surety's liability. f, , i . V . 

provided hv the contract. 


Illustration . 

A guarantees to B the payment of a bill of exchange by C, 
the acceptor. The bill is dishonoured by C. A is liable not only 
for the amount of the bill but also for any interest and charges 
which may have become due on it. 


129. A guarantee which extends to a 
Continuing guaran- series of transaction is called a 41 continu- 
Uce. ing guarantee.” 


Illustrations. 

{a) A, in consideration that B will employ C in collecting 
the rents of B’s zamindari, promises B to be responsible, to the 
amount of 5,000 rupees, for the due collection and payment by 
C of those rents, This is a continuing guarantee. 

(b) A guarantees payment to B, a tea-dealer, to the amount 
of £100, for .mv tea he may from time to time supply to C. B 
supplies C with tea to above the value of £100, and C pays B for 
it. Afterwards 13 supplies C with tea to the value of £200. C 
fails to pay. The guarantee given by A was a continuing guarantee, 
and he is accordingly liable to B to the extent of £100. 

(c) A guarantees payment to B of the price of five sacks of 
flour to be delivered by B to C and to be paid for in a month. 
B delivers five sacks to C. C pays for them. Afterwards B 
delivers four sacks to C, which C does not pay for. The guarantee 
given by A was not a continuing guarantee, and accordingly 
be is not liable for the price of the sacks. 
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Revqcation at con¬ 
tinuing guanotee. 

creditor. 


l^U. A continuing guarantee may at 
any time be revoked by the surety, as to 
future transactions, by notice to the 


Illustrations. 

(a) A, in consideration of B’s discounting, at A's request, 
bills of exchange for C, guarantees to B, for twelve months, the 
due payment of all such bills to the extent of 5,000 rupees. B 
discounts bills for C to the extent of 2,000 rupees. Afterwards, 
at the end of three months, A revokes the guarantee. This 
revocation discharges A from all liability to B for any subsequent 
discount. But A is liable to B for the 2,000 rupees, on default 
of C. 

(k) A guarantees to B, to the extent of 10,000 rupees, that 
C shall pay all the bills that B shall draw upon him. B draws 
upon C. C accepts the bill. A gives notice of revocation. C 
dishonours the bill at maturity. A is liable upon his guarantee. 

131. The death of the surety operates, 
* n the absence of any contract to the 
surety's death. contrary, as a revocation of a continuing 

guarantee, so far as regards future transact 

tions. 


132. Where two persons contract with a third person to 
undertake a certain liability, and also 
contract with each other that one of them 
shall be liable only on the default of the 
other, the third person not being a party 
to such contract, the liability of each of 
such two persons to the third person under 
the first contract is not affected by the existence of the second 
contract, although such third person may have be^ n aware of its 
existence. 


Liability of two per 
sons, primarily liable, 
not affected by arran¬ 
gement between them 
that one shall be sure 
ty on other's default. 


Illustration. 

A and B make a joint and several promissory note to C. A 
makes it, in fact, as surety for B, and C knows this at the time 
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when the note it made. The fact that A, to, the knowledge of C, 
made the note as surety for B, is no answer to a suit by C against 
A upon the note. 


Discharge of surety 
by variance in terms 
of contract. 

tions subsequent to 


133. Any variance, made without the 
surety's consent, in the terms of the con¬ 
tract between the principal debtor and the 
creditor, discharges the surety as to transac- 
the variance. 


Illustrations, 

(a) A becomes surety to C for B's conduct as a manager in 
C's band. Afterwards, B and C contract, without A’s consent, 
that B’s salary shall be raised, and that he shall become liable 
for one-fourth of the losses on overdrafts. B allows a customer 
to overdraw and the hank loses a sum of money. A is discharged 
from the suretyship by the variance made without his consent, 
and is not liable to make good this loss. 

{b) A guarantees C against the misconduct of B m an office 
to which B is appointed bv C, and of which the duties arc defined 
by an Act of the Legislature. B\ a subsequent Act, the nature 
of the office is materially altered. Afterwards, B misconducts 
himself. A is dischaiged by the change from future liability under 
his guarantee, though the misconduct of A is in respect of a duty 
not affected by the later Act. 

(r) C agrees to apjx)int B as his clerk to sell goods at a 
yearly salary, upon Vs becoming suretv to C for Ws duly account¬ 
ing for moneys received by him as such clerk. Afterwards, with¬ 
out A's knowledge or consent, C and B agree that B should be 
paid by a commission on the goods sold by him and not bv a 
fixed salary. A is not liable for subsequent misconduct of B. 

00 A gives to C a continuing guarantee to the extent of 
3,000 rupees for any oil supplied by C to B on credit. Afterwards 
B becomes emharrassed, and, without the knowledge of A, B and 
C contract that C shall continue to supply B with oil for rcadv 
money, and that the payments shall be applied to the then exist 
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og debts between B and C. A is not liable on his guarantee loir 
my goods supplied after this new arrangement. 

(e) C contracts to lend B 5,000 rupees on the 1st March. A - 
guarantees repayment. C pays the 5,000 rupees to B on the 1st 
jfanuary. A is discharged from his liability, as the contract has 
been varied in as much as C might sue B for the money befort 
the 1st of March. 

H4. T*he surety is discharged by any contract between the 
creditor and the principal debtor, by which 
the principal debtor is released, or by any 
act or omission of the creditor, the legal 
consequence of which is the discharge of 
the principal debtor. 


Discharge of surety 
by release or discharge 
of principal debtor. 


Illustrations. 


(<*) A gi\o» a guarantee to C fur goods 10 be supplied by C 
to B. C supplies goods to B, and afterwards B becomes embar- 
ussed and contracts with his creditors (including C) to assigu to 
them his property in consideration of their releasing him from 
their demands. Here K is released from his debt by the contract 
with C, and A is discharged from his suretyship. 

{b) A contracts with C to grow a crop of indigo on A’s land 
and to deliver it to B at a fixed rate, and C guarantees A’s perfor¬ 
mance of this contract. B diverts a stream of water which w 
necessary for irrigation of A’s land and thereby prevents him from 
raising the indigo. C is no longer liable on his guarantee. 

(c) A contracts with B for a fixed price to build a house for 
B within a stipulated time, B supplying the necessary timber. C 
guarantees A's performance of the contract. B omits to supply 
the timber. C is discharged from his suretyship. 


Discharge of surety 135. A contract between the creditor 
and lhc P rinci P al debtor ’ b Y wb * b the 

time to, or agrees 5 not creditor makes a composition with* or 
ln wCi principal promises to gjve time to, or not to sue, 
r the principal debtor, discharges the surety, 

unless the surety assents to such contract. 
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Surety not dis 
charged when agree¬ 
ment made with third 
persons to give time to 
principal debtor. 


136. Where a contract to give time to 
the principal debtor is made by the creditor 
with a third {>crson, and not with the 
principal debtor, the surety is not dis¬ 
charged. 


Illustrations. 


C, the holder of an overdue bill of exchange drawn by A as 
surety for B, and accepted by B, contracts with M to give time 
to B. A is not discharged. 

137. Mere forbearance on the part of the creditor to sue the 
principal debtor or to enforce any oth<r 
Creditor's forbear- remedy against him does not, in the. 

ance to sue does not tl l )scnce 0 f anv provision in the guarantee 

to the contrary, discharge the suretv. 


Illustration , 


B <avcs to C a debt guaranteed by A. The debt becomes 
payable. C does not sue B for a year after the debt bis hermit 
payable. A is not discharged from his suretyship. 


1 3 8. Where there are cosureties, a release by the creditor </ 

* , . , r _ one of them docs not discharge the others: 
Release of one * 


co-surety does 
discharge others 


not 


neither does it free the surety so released 
from his responsibility to the other sureties 

139. If the creditor does any act which is inconsistent with 
the rights of the surety, or omits to do am 
act which his duty to the surety require 
him to do, and the eventual remedy of the 
surety himself against the principal debtor 
is thereby impaired, the surety is dis¬ 
charged. 


Discharge of suretv 
by creditnrN act or 
omission impairing 
surety's eventual 
remedy. 


Illustrations , 

(a) B contracts to build a ship for C for a given sum. 
be paid by instalments as the work reaches certain stages. A 
becomes surety to C for B's due performance of the contract- 

'< 
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C, without the knowledge of A, prepays to B the last two install 
ments. A is discharged by this prepayment. 

(&) C lends money to B on the security of a joint and several 
promissory note made in Cs favour by B, and by A as surety 
for B,„together with a bill of sale of B’s furniture, which gives 
power to C to sell the furniture, and apply the proceeds in discharge 
of the note. Subsequently, C sells the furniture, but, owing to 
his misconduct and wilful negligence, only a small price is realized. 
A is discharged from liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to 
B, for M’s fidelity. B promises on his part that he will, at least 
once a month, see M make up the cash. B omits to see this done 
as promised, and M embezzles, A is not liable to B on his 
guarantee. 


140. When <i guaranteed debt has become due, or default 
of the principal debtor to perform, a guaran- 
Rights of surctv on teed duty has taken place, the surety, upon 
payment or perform j, a y men t or performance of all that he i» 
liable frn, is invested with all the rights 
which the creditor had against the principal debtor. 


141. A surety is entitled to the benefit of every security which 
the creditor has against the principal debtor at the time when the 
contract of suretyship is entered into, 
Surety’s right to whether the surety knows of the existence 
creditors 0 f $uc ^ sccur ^y or not: and, if the creditor 
loses or, without the consent of the surety, 
parts with such security, the surety is discharged to the extent o£ 
the value of the security. 


benefit of 
securities. 


Illustrations . 

(a) C advances to B, his tenant, 2,000 rupees on the guarantee 
of A, C has also a further security for the 2,000 rupees by a 
mortgage of B’s furniture. C cancels the mortgage. B becomes 
insolvent, and C sues A on his guarantee. A is discharged from 
liability to the amount of the value of the furniture, 
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(b) C, a creditor, whose advance to B is secured by a decree 
receives also a guarantee for that advance from A. C afterwards 
takes B\s goods in execution under the decree, and then, without 
the knowledge of A, withdraws the execution. A is discharged* 

(c) A, as surety for B, makes a bond jointly with B to C, to 
secure a loan from C to B. Afterwards, C obtains from B a 
further security for the same debt. Subsequently, C gives up the 
further security. A is not discharged. 

142. Any guarantee which has been 
Guaianiee obtained obtained b) means of misrepresentation 

inval/d^^^^ 13 ^ 011 mac k by the creditor, or with his know¬ 

ledge and assent, concerning a material 
part of the transaction, is invalid. 


Guarjntec obtained 
by concealment 
invalid. 


143. Any guarantee which the credi¬ 
tor has obtained by means of keeping silence 
as to material urcuimt.incts is invalid. 


Illustrations. 

(a) A engages B as clerk to collect inoncv for him. B fails 
to account for some of his icceipts, and A m consequence calls 
upon him to furnish security for his duly accounting. C gives 
his guarantee for B’s duly accounting. A does not acquaint C 
with B’s previous conduct. B afterwards makes default. The 
guarantee is invalid. 

(b) A guarantees to C payment for iron to be supplied by 
him to B to the amount of 2,000 tons. B and C have privately 
agreed that B should pay five rupees per ton beyond the market 
price, such excess lo be applied in liquidation of an old debt. This 
agreement is concealed from A. A is not liable as a surety* 

Guarantee on ton* 144 ‘ Whcrc a P crson ■ « UJra "; 

tract that creditor tec upon .1 contract that the creditor "shall 

afaall not act on it not act upon it until another person has 
until cosurety fains. joined in it as co-surety, the guarantee is 
not valid if that other person does not join. 
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MS- In every contract of guarantee there is an implied 
promise by the principal debtor to indent* 
Implied promise to nify the suiety, and ihe surety is entitled 
indemnify surety to recovci trom the principal debtor what¬ 

ever sum he has rightfully paid under the 
guarantee, but no sums which he has paid wrongfully 

Wu* tuitions 

(a) B is indebted to C, and \ is surety tor the debt C 
demands payment from A, and on his refusal sues him for the 
amount. A defends the suit, having leasonable grounds for doing 
so but is compelled to pay the amount of the debt with costs. 
He can recover from B the amount paid by him for costs, is well 
as the punupal debt 

(fr) C lends H a sum of mono, and A, it the xequest of B, 
accepts a bill ut exchange drawn by B upon A to stcuie the 
amount C the holder of the bill, demands payment ot it Irom 
A, and, on A\ refusal to pav, sues him upon the bill A, not 
having reasonable giounds for so doing, ckiends the suit, and has 
to pay the amount oi the bill and costs. He can iccovet trom B 
the amount of the bill, but noi the sum paid for costs as there 
was no red ground for defending ihe action 

(c) A guarantees to C, to the extent of 2,000 rupees, pay¬ 
ment for rice to be supplied bv C to B. C supplies tr B rice to 
a less amount than 2,000 rupees, but obtains trom A puvment of 
the sum of 2,000 rupees in respect of the rice supplied A cannot 
recover trom B more than the puce of the rice actualh supplied. 

146 Wheie two or more persons are co-sureties for the same 
debt or duty, either jointly or severally, and whether under the 
same or different contracts, and whether 
Co srn cues liable to with rr without the knowledge ot each 
contribute equally cither, the co-sureties in the absence of 
any contract to the contrary, are liable as 
between themselves, to pay each an equal shares of the whole debt, 
m of that pait of it which remains unpaid by the principal debtor. 



54 


HAND BOOK OF COMMfi&CUL LAW 


Illustrations . 


(a) A, B and C are sureties to D for the sum of 3,000 rupees 
lent to £. £ makes default in payment. A, B and C are liable 
as between themselves, to pay 1,000 rupees each. 

(< b ) A, B and C are sureties to D for the sum of 1,000 rupees 
lent to E and there is a contract between A, B and C that A is 
to be responsible to the extent of one-quarter, B to the extent of 
one-quarter, and C to the extent of one half. E makes default 
in payment. As between the sureties, A is liable to pay 250 rupees, 
B 250 rupees, and C 500 rupees. 


Liability of co¬ 
sureties bound in 
different ^ums. 


147. Co-sureties who are bound in 
different sums are liable to pay equally as 
far as the limits of their respective obliga¬ 
tions permit. 


Illustrations . 

(a) A, B and C, as sureties for D, enter into three several 
bonds, each in a different penalty, namely, A in the penalty of 

10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 

rupees, conditioned for D’s duly accounting to E. D makes 
default to the extent of 30,000 rupees. A, B and C arc each liable 
to pay 10,000 rupees. 

(£) A, B and C, as sureties for D, enter into three several 
bonds, each in a different penalty, namely, A in the penalty of 
10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees, 
conditioned for D\ duly accounting to E, D makes default to 
the extent of 40,000 rupees. A is liable to pay 10,000 rujuxs, and 
B and C 15,000 rupees. 

{ c) A, B and C* as sureties tor D. enter into three several 
bonds, each in a different penalty, namely, A in the penalty, of 

10,000 rupees. B in that of 20,000 rupees, C in that of 40.000 

rupees, conditioned for D’s duly accounting to E. D makes 
default to the extent of 70,000 rupees. A, B and C have to pay 
each the full penalty of his bond. 



CHAPTER IX 


14V. A “bailment” is the delivery of goods by one person to 
another for some purpose, upon a contract that they shall when 
4116 l >urpose * accomplished, be returned 

and"b?ilee” defiwd or otherwise ^P^d of according to the 
directions of the person delivering than. 
The person delivering the goods is called the ’‘bailor” The person 
to whom they are delivered is called the “bailee”. 

Explanation —If a person already in possession ot the goods 
of another contracts to hold them as a bailee, he thereby becomes 
the bailee, and the owner becomes the bailor, of such goods 
although they may not ha\c been delivered by way of bailment 

1W The delivery to the bailee may be made by doing any¬ 
thing which has the effect ot putting the 
ho^made *° ******* goods in the possession of the intended 
bailee or of an) person authorized to hold 

them on his behalf. 

150 The bailor is bound to disclose to the bailee faults m 
the goods bailed, of which the bailor is 
Bailors duty to dis aware, and which materially interfere with 

jailed ,n *° <XjS t ^ ie usc or expose the bailee to 

extraordinary risks; and, it he does not 
make such disclosure, he is responsible foi damage arising to the 
outlet directH from such faults. 

If ihe goods are bailed tor hire, the bailor is responsible tor 
such damage, whether he was or was not aware H the existence 
ot such faults m the goods bailed 

Illu't ration f 

(a) A lends a horse, which he knows to be vicious, to B He 
does not disclose the feet that the horse is vicious. The horse 
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runs away. B is thrown and injured. A is responsible to B for 
damage sustained. 

(£) A hires a carriage of B. The carriage is unsafe, though 
B is not aware of it* and A is injured. B is responsible to A for 
the irtjury- 


151. In all cases of bailment the bailee is bound to lake as 


Care to be taken In 
bailee. 


much care of the goods bailed to him as a 
man of ordinary prudence would, under 
similar circumstances, take of his own 


goods of the same bulk, quality and value as the goods bailed. 

152. The bailee, in the absence of any special contract, is 

not responsible for the loss, destruction or 

Bailee when no t deterioration of the thing hailed, if he has 

^5. l oss ' ctc ' of taken the amount of care of it described 

thing bailed. 

in section 151. 


Termination of bail¬ 
ment by bailee’s act 
inconsistent with 
conditions. 


153 A contract of bailment is void¬ 
able at the option of the bailor, it the bailee 
does any act with regard to the goods 
hailed, inconsistent with the conditions of 
the hailmenr. 


Illustration 


A lets to B, for hire, a horse for his own riding. B dn\cs 
the horse in his carnage. This is, at the option ol A. i termi¬ 
nation of the bailment. 

154. If the bailee makes any use of the goods bailed, which 
is not according to the conditions of the 
bailment, he is liable to make compensation 
to the bailor for any damage arising to the 
goods from or during such use of them. 


Liability of bailee 
making unauthorized 
use of goods bailed. 


Illustration * 

(a) A lends a horse to B for his own riding only. B allows 
C, a member of his family, to ride the horse. C rides with care 
hut the horse, accidentally falls and is injured. B is liable to 
make compensation to A for the injury done to the horse. 
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(b) A hires a horse in Calcutta from B expressly to march 
to Benares. A rides with due care, but marches to Cuttack 
Instead. The horse accidentally falls and is injured. A is liable 
to make compensation to B for the injury to the hone. 

155. If the bailee, with the consent of the bailor, mixes the 

Effect of mixture * oodi ’ wf thc bailt,r with his own « oods ’ tbe 
with bailor’s consent bailor and bailee shall have an interest in 
of hit goods with proportion to their respective shares, in 
b{li,ces ‘ the mixture thus produced. 

156. If the bailee, without the consent of the bailor. mixes 

the goods of the bailor with his own goods. 
Effect of mixture an d the goods can be separated or divided, 

sent > °when a 'rtle* goods thc } m) ^ ^ the goods remains in the 
cun be separated parties respectively ; but the bailee is bound 

to bear the expense of separation or divi¬ 
sion, and anv damage arising from the mixture. 


Illustration 


A hails 1(X) bales ot cotton marked with a particular mark to 
B. B, without A’s consent, mixes the 100 hales With others bales 
of his own, bearing a different mark. A is entitled to hjve his 
100 bales returned, and B ls bound to bear all the expenses incurred 
in the sepatation of the bales, and anv other incidental damage. 


1*57. If the bailee, without the consent oi the bailor, mixes 
the goods of the bailor with his own goods, 
in such a manner that it is impossible to 
separate thc goods hailed from the other 
goods and deliver them back, the bailor is 
entitled to be compensated bj the bailee 


Effect ot mixture 
without bailor's con 
sent, when the goods 
vjnnot be separated. 


for the loss of the goods. 


Illustration 

A bails a barrel o£ Cape flour worth Rs. 45 to B, B, without 
A’s consent, mixes the flour with country flour of his own, worth 
only Rs 25 a barrel, B must compensate A for the loss of his 
flour. 
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158. Where, by the conditions of the bailment, the goods 
are to be kept or to be carried, or to have work done upon them 

by the bailee for the bailor and the bailee 

of Necessary C expenses * s to rece i vc no remuneration, the bailor 

shall repay to the bailee the necessary 
expenses incurred by him for the purpose of the bailment. 

159. The lender of a thing for use may at any time require 
its return, if the loan was gratuitous even though he lent it for a 

specified time or purpose. But if, on the 

ta^5S£S."° 0d ' fa ' th sUch loaQ L ma I dc for a specified 
time oi purpose, the borrower has acted 
in such a manner that the return of the thing lent before the 
time agreed upon would cause him loss exceeding the benefit 
actually derived by him from the loan, the lender must, if he 
compels the return, indemnify the borrower for the amount in 
which the loss so occasioned exceeds the benefit so derived. 


160. It is the duty of the bailee to return, or deliver accord¬ 
ing to the bailor’s directions, the goods 


Return of goods 
bailed on expiration 
of time or accom¬ 
plishment of purpose 


bailed, without demand, as soon as the 
time for which they were bailed has 
expired, or the purpose for which they 
were bailed has been accomplished. 


161. If b\ the default of the bailee, the goods are not returned, 

delivered or tendered at the proper time, 

Bailees responsib* j R , ; s ie sponsible to the bailor for anv loss, 
litv when goods art* r 

not duly returned destruction or deterioration ot the goods 

from that time. 


Termination od gra 162. A gratuitous bailment is termi- 

tuitous bailment by nA \ C( { by the death either of the bailor oi 

' of the bailee. 


16 In the absence of any contract to the contrary, the 
bailee is bound to deliver to the bailor, or 


Bailor entitled to 
increase or profir 
from goods bailed 


according to his directions, any increase or 
profit which may have accrued from the 
goods bailed, 
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Illustration 

A leaves a cow in the custody of B to be taken care of. The 
cow has a calf. B is bound to deliver the calf as well as the tow 
to A. 

164. The bailor is responsible to the bailee for any loss which 
the bailee may sustain by reason that the 
liiv a to M bailee eSPC>aSlbi bailoi was not entitled to make the bait 
nrymt, or to receive back the goods or to 
give directions respecting them. 

1^)5 If several join! owneis of goods bail them, the bailee 
mav drlivci them back to, or according to 
ners^ scvcralt the directions of, one toint owner without 
the consent of all, in the absence of any 
agreement to the contrary. 


If the bailor has no title to the goods, and the bailee, 
m good faith, delivers them back to, dr 
according to directions of the bailor, the 
bailee is not itspotisihlc to the owner in 
in respect of such delivers 

lf>7 If a person, other than bailor, 
claims goods bailed, he may apply to the 
couit to stop the deliserv of the goods to 
the bailoi, and to decide the title to the 
goods 

16 .S, The finder of good** has no right (o use the owner for 
com|>ensalion for trouble and expense voluntarily incurred hy 
Right nf fi nder ot h»m to preserve the goods and to find out 
jmoch; may sue for the osvnei : hut he may rumi the goods 

'Pecitic rew 3 rd against the csvner until he receives suck 

erec ‘ cnmncnsatic 11 ; and, where the owner has 

offered a special reward foi the return of goods lost, the finder 
may sue for such reward, and may retain the goods until he 
r^ccwes it. 


Railet not respon 
- Me on rc-delivery to 
>nlnr w ithout title 


Right ot third per¬ 
son i (aiming goods 
\uled 
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16V. When a thing which is commonly the subject of sale i 
lost, if the owner cannot with reasonable 
~ . , diligence be found, or if he refuses, upoi 

&>ng commonly on demand, to pay the lawful charges of the 

sale may sell it. finder, the finder may sell it— 

(1) when the thing is in danger of perishing or of losing th< 
greater part of its value, or, 

(2) when the lawful charges of the finder in respect of the 
thing found, amount to two-thirds of its value. 

170. Where the bailee has, in accordance with the purpose 
of the bailment, rendered any service involving the exerase oi 
labour or skill in respect of the good* 
^Bailees particular i )a |j e ^ j lc has, m the absence of a contract 

to the contrary, a right to retain such good* 
until he receives due remuneration for the services he has renderec 
in respect of them. 


Illustration t 

(a) A delivers a rough diamond to B, a jeweller, to he cut 
and polished, which is accordingly done. B is entitled to retain 
the stone till he is paid for the services he has rendered. 


( b ) A gises cloth to B, a tailor, to make into a coat. B 
promises A to deliver the coat as soon as it is finished, and to 
give a three month's credit for the price. B is not entitled to 
retain the coat until he is paid. 


171. Bankers, factors, wharfingers, attorneys of a Hmh 
Court and policy-brokers may, in the absence of a contract to thi 
contrary, retain, as a security for a gennal 
balance of account, any goods bailed to 
them ; but no other persons have a right 
to retain as a security for such balance, 
goods bailed to them, unless there is 
express contract to that effect. 


Central Hen of 

bankers, factors, 
wharfingers, attorneys 
ami policy-brokers. 
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Bailments of Pledge* 


172. The bailment ot goods as security foi payment o£ a 
debt or performance of a promise is called 
’Pledge’, 'pawnor' ‘pledge’ The bailor is m this case called 

Sc ‘pawnee’ defined the ‘pawnor’ The bailee is called the 

‘pawnee’ 

17A The pawnee may retain the goods pledged, not only 
foi payment of the debt or the performance of the promise, but 
foi the interest of the debt, and aU 

Pawnees right of nccessaiv expenses incurred by him in 
retainer * J 

respect ot the possession or tor the preser- 

v it ion of the goods pledged 

174 The pawnee shall not, in the absence of a contract to 
thit effect, retain the goods pledged for 

tarntiTdcbt'o? pro md (,cbt <* r other than the debt 

misi «her than that «t piomise for which thev are pledged; 

for which goods hut such contract, in the absence of anv- 

Sm 1 cas/^b thm « tu tht contrary, shall be presumed 

equent advances m regird to subsequent ids nuts made by 

the piwnee 

175 Tht pawnee is entitled to receive 
Pawnee’s righi is hem the pawnor cxfuordinaiy expenses 

penvev^u^SrS^ ” meuned hv him for the preservation of 

tlu goods pledged 

176 If the pawnot makes default m pavmtnt of the debt, 
oi performance, at the stipulated time of the promise, in respect 
Pawnee’s right <>t 'shich the goods were pledged, the 

where pawnor mikes pawnee may bring a suit against the 

< k* ut * r piwnoi upon the debt oi piomise, and 

retain the goods pledged as a collateral security ; ' r he mav sell 
the thing pledged on giving the pawnor reasonable notice of the 
sale 

If the proceeds of such salt aie less than the amount due in 
respect of the debt or piomise, the pawnor is still liable to pay 
the balance. If the proceeds of the sale arc greater than the 


pledged Presump 
non in tJse of sub 
equent advances 


Paw nee’s righi is 
to extraordinary ex 
ptmes incurred 
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amount so due, the pawnee shall pay over the surplus to the 
pawnor. 


177. If a time is stipulated for the payment of the debt, or 
performance of the promise, for which the pledge is made, and 

the pawnor makes default in payment of 
Defaulting pawnor s debt or performance of the promise at 

the stipulated time, he may redeem the 
goods pledged at an> subsequent time before the actual sale of 
them ; but he must, in that case, pay, in addition any expenses 
which have arisen from his default 

178. Wheie a mucantile agtnl is, with the consent of the 
owner, in jKissession of goods or rhe documents of title to goods, 

any pledge made b\ him, when acting m the 

Pledge 1>\ meruin ordinary couise ot business of a mciunii'c 
ttie agent 1 . .. . . , r . 

agtnl, shall be is valid as u he weie 

expressly authorised by the owner of the goods to make the same; 

provided that the pawnee acts in good t.nth and has not at »nc 

time of the pledge notice that the pawnor has not authonlx *• 

pledge 


Explanation .—In this section, the expressions 'meiamrile 
III of 1930 agent*, and ‘documents of title 1 shall h.nc 

the meanings assigned to them in the Indian 
Sale of Goods Act- WO. 


178A. When the pawnor has obtained possession of \\v 
goods pledged by him under a contract voidable under section 19 
or section 19A, but the contract has not 

*535 resdnded *\ thc timc ° f th f 

voidable contract the pawnee acquires a good title to tn* 

goods, provided, he acts in good faith and 
without urjficc of the pawnor's defect of title. 

179. Where a person pledges good' 

Pledge where paw hi which he has onlv a limited interest. tV 

*Xjm «nly a limited ()]edgc VJ , )d lhc n{tnt of t h * 

intwKt. 
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Suits by Bailees or Bailors against Wrong-doers. 

180. If a third person wrongfully deprives the bailee of the 
use or possession of the goods bailed, or does them any injury, 
the bailee is entitled to use such remedies 
brite again^'wrong- as the £ owner might have used in the like 

doer. case if no bailment had been made; and 

either the bailor or the bailee may bring a 
suit against a third person for such deprivation or injury. 

181. Whatever is obtained by way of 

Appointment of re- relief 01 compensation in any such suit 

lief or compensation shall, as between the bailor and the bailee, 

obtained bv such , 7 , . . . . . ’ 

Ml j fs be deall with a cl ending to their respective 

mlcicsls. 

CHAPTtR X 

Agency 

Appointment and Authority of Agents. 


1^2 An “agent" is a person employed to do any act for 
another or to it present another in dealings 
upai^^ddinc^ third person. The person for whom 

such act is done, or who is so represented, 
is called the “principal''. 

183. Any person who is of the age of 
agent* 0 nlay crrip * n ' majority according to the law to which he 
is subject, and who is of sound mind, may 


employ an agent, 

184. As between the principal and third peuons any person 
may became an agent, but no person who 
agent° ^ ** * n lfS nof a S e ttwjority and of sound 

mind can become an agent, so as to be 
responsible to his principal according to the provisions in that 
behalf herein contained. 
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Consideration not 
necessary 

Agent's author it\ 
may be expressed 01 
implied 


185. No consideration is necessary tc 
create an agency. 

186. The authority of an agent may 
be expressed or implied. 

187. An authority is said to he expressed when it is given by 
words spoken or written. An authority is said to be implied when 
_ - . it is to be infened from the circumstances 

Definitions of ev 4 _ ... t 

press implied ot the case ; and things spoken or written, 

authority or the ordinary course of dealing, may b t 

accounted circumstances of the case. 


Illustration 

A owns a shop ui Seumpur, living himself in Calcutta, and 
visiting the shop occasionally. The shop is managed by B, and 
he is in the habit of ordering goods from C in the name of A for 
the purpose of the shop, and of paying for them out of A’s funds 
with A's knowledge. B has .in implied authority from A to order 
goods from C m the name of A for the purposes of the shop. 

188. \n agent having an authority to do an act has authority 
Extent «»f isjenf"* to do tverv lawful thing which is necessary 

authority in order to do such act. 

An agent having an authority to carry on a business has 

authorm to do every lawful thing necessary for the purpose, or 

usualh done in the course oi conducting such husiness 


Illustrations 

(a) A is employed by B, residing in London, to iccover at 
Bombay a debt due to B. A may adopt any legal process necessary 
for the purpose of recovering the debt and may give a valid 
discharge for the same. 

(b) A constitutes B his agent to carry on his business of a 
shipbuilder. B may purchase timber and other materials, and 
hire workmen, for the purposes of carrying an the business. 
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189. An agent has authority, in **» emergency, to 4o all 
such acts for the purpose of protecting his 
Agent’s authority in principal from loss as would be done by** 

an emergency. person of ordinary prudence, in hi* own 

case, under similar circumstances. 

Illustrations 

(a) An agent for sale may have goods repaired if it be 
necessary. j 

(£) A consigns provisions to B at Calcutta* with directions 
to send them immediately to C at Cuttack, B may sell the 
provisions at Calcutta, if they will not bear the journey to Cuttack 
without spoiling. 


Sub-Agents, 

190. An agent cannot lawfully employ another to j)er£orm 

acts which he has expressly or impliedly 
delegate 4gClU cannc>t undertaken to perform personally, unless by 
CCga “ the ordinary custom of trade a sub-agent 

may, or from the nature of the agency, a sub-agent must he 
employed. 

191. A "sub-agent" is a person employed by. and acting 

under the control of, the original agent in 
Sub-agent defined ^ business of the agency. 

192. Where a sub-agent is properly appointed the principal 
is, so far as regards third person, repre* 
sented by the sub-agent, and is bound by 
and responsible for his acts as if he were an 
agent originally appointed by the principal. 

The a^ent is responsible to the prin¬ 
cipal for the acts of the sub-agent: 

The sub-agent is responsible for his 
acts to the agents, but not to the principal, 
except in case of fraud or wilful wrong. 

195, Where an agent, without having authority to do so, has 


Representation of 
principal by subagent 
propcrlv appointed 

Agent’s responsibi 
lirv for sub-agents 


Sub agent’* respan 
ability 
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appointed a person to act as a sub-agent* the agent stands towards 
Agenfs respond' suc ^ P* 18011 ia the relation of a principal 

balky for Sub-agent to an agent, and is responsible for his acts 

appointed without both to the principal and to third persons; 
im ” 0rit5r ‘ the principal is not represented by or res¬ 

ponsible for acts of the person so employed, nor is that person 
responsible to the principal. 

194. Whert an agent, holding an express or implied autho> 
rity to name another person to act tour the 
principal in the business of the agency, has 
named another person accordingly, such 
person is not a sub-agent but an agent of 
the principal for such part of the business 
of the agencs as is entrusted to him. 


Relation between 
principal and person 
duly appointed by 
Agent to act in busi¬ 
ness of agency. 


Illustrations. 

{a) A directs B, his solicitor, to sell his estate by auction, 
and to employ an auctioneer for the purpose. 13 names C, an 
auctioneer, to conduct the sale. C is not a sub-agent, Out is A\s 
agent for the conduct of the sale. 

(b) A authorizes B, a merrhant in Calcutta, to lccover the 
moneys due to A from C & Co., B instructs D, a solicitor, to take 
legal proceedings against C & Co., for the recovery of the monev. 
D is not a sub-agent but is .solicitor for A. 

195. In selecting such agent for his principal, an agent is 
bound to exercise the same amount of 

Agent’s duty m discretion as a man of ordinary nrudeinr 
naming ujch jknton .... ' 1 . . 

would exercise in his own case ; and if lie 

does this he is not responsible to the principal for the acts nr 

negligence of the agent so selected. 

Illustrations . 

(a) A instructs B, a merchant, to buy a ship for him. N 
employs a ship surveyor of good reputation to choose a ship M 
A. The surveyor makes the choice negligently and the 4»ip turn'* 
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out to be uoseaworthy and is lost. B k not, but the surveyor x* 
responsible to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due 
course, employs an auctioneer in good credit to sdJ the goods of 
A, and allows the auctioneer to receive the proceeds q£ the saj& 
The auctioneer afterwards becomes insolvent without hav faj y 
accounted for the proceeds. B is not responsible to A for the 
proceeds. 

Ratification. 

1%. Wh^re acts are done by one person on behalf of another# 
hut without his knowledge or authority, he 
Riglu of person as m£y elect to ratify or to disown such act* 

££,'hT.SiJr JfJ* «•*? th™. the »»»* efecte «jll 

Effect of ratification follow as if they nan been performed by 
his authority. 

197. Ratification may be expressed or 
Ratification mav be may be implied in the conduct of the person 

expressed or implied. on whose behalf the acts are done. 

Illustrations. 

(a) A, without authority, buys goods for B. Afterwards B 
sells them to C on his own account; B’s conduct implies a rati 
fication of the purchase made for him by A. 

(A) A, without B's authority, lends B’s money to C. After¬ 
wards B accepts interest on the money from C. B’s conduct 
implies a ratification of the loan. 

198. No valid ratification mn be mqde 
Knowledge requisite by a person whose knowledge of the fact* 

for valid ratification. D f the case is materially defective. 

Effect of ratifying 199. A person ratifying any unauthn 

f wnfa ^^rt of a< a r ' ze ^ 11 ct ^ one on ^is behalf ratifies the 
transaction!^ ° * whole of the transaction of which such act 
formed a part. 
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200. An act done by one person on behalf of another, without 
such other person's authority, which, if 
Ratification of un- done with authority, would have the effect 
of s “ b J“ting a third person to damages, or 
of terminating any right or interest of a 
third person, cannot, by ratification, be made to have such effect. 

f Illustrations . 

(a) A, not being authorized thereto by B, demands on behalf 
of B, the delivery of a chattel, the property of B, from C, who 
is in possession of it This demand cannot be ratified by B, so as 
to make C liable for damages for his refusal to deliver. 

(i b ) A holds a lease from B, terminable on three months' 
notice. C, an unauthorized person, gives notice of termination to 
A. The notice cannot be ratified by B, as to be binding on A. 


Revocation of Authority . 

201. An agency is terminated by the principal revoking his 
authority; or by the agent renouncing the business of the agency 
or by the business of the agency being 
^Tritnination of completed; or by either the principal or 

agent dying or becoming of unsound mind; 
or by the principal being adjudicated an insolvent under the 
provisions of any Act for the time l>eing in force for the relief of 
insolvent debtors. 


202. Where the agent has himself an 
interest in the property which forms the 
subject-matter of the agency, the agency 
cannot, in the absence of an express con* 
tract, be terminated to the prejudice of such interest. 


Termination of 
agency where agent 
has an interest in 
subject-matter. 


Illustrations . 

, {a) A gives authority to B to sell A’* land, and to pay him¬ 
self, out of the proceeds* the debts due to him from A. A cannot 
revoke this authority, nor can it he terminated by hU insanity or 
death. 

( h ) A consigns 1,000 bales of cotton to B, who has made 
advances to him on such cotton, and desires B to sell the cotton, 
and to repay himself out of the price, the amount of his own 
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Advances. A cannot revoke this authority, nor is it terminated 
by his insanity or death. 

203. The principal may, save as is otherwise proved by the 
When principal last preceding section, revoke the authority 

may revoke agent’s given to his agent at any time before the 

au ority. authority has been exercised so as to bifid 

the principal. 

204. The principal cannot revoke the authority given to his 

agent after the authority has been partly 
Revocation where exercised so far as regards such acts and 

* U rt)y r exercised obligations as arise from acts already done 

in the agency. 

Illustrations. 

{a) A authorizes B to buy 1,000 bales of cotton on account 
of A, and to pay for it out of A’s money remaining in B's hands 
B buys 1,000 bales of cotton in his own name, so as to make 
himself personally liable for the price. A cannot revoke B'\ autho¬ 
rity vo far as legards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account 
of A, and to pay for it out of A’s moneys remaining in IV$ hands. 
B buys 1,000 bales of cotton in A’s name and so as not to render 
himself personally liable for the puce. A can revoke B’s authority 
to pay foi the cotton. 

205. Where there is an express or implied contract that the 

Compensation for J f eIsh L ould ** co | ntinucd fo , r P« riod 
revocation by princi of time, the principal must make compensa- 

pal or renunciation tion to the agent, oi the igent to the 
by agent. principal as the case may be, for any previ¬ 

ous revocation or renunciation of the agency without sufficient 
cause. 

206. Reasonable notice must be given of such revocation or 
renunciation ; otherwise the damage there¬ 
by resulting to the principal or the agent, 
as the case may be, must be made good to 


Notice of revO( a tion 
or renunciation 


the one by the other. 
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207. Revocation and renunciation may 
Revocation and re- be expressed or may be implied in the 

iEJlfed'*' conduct ,)f the Principal or agent respec- 
lively. 

Illustrations . 

A empowers B to let A’s house. Afterwards A lets it him¬ 
self. This is an implied revocation of B*s authority. 

208, The termination of the authority 

When termination 0 f an agent does not, so far as regards the 

agcn j. s autlK >rity agent, take effect before it becomes known 

agent, and as to third to him, or so tar as regards third persons, 

persons. before it becomes known to them. 

Illustrations . 

(a) A directs B to sell goods for him, and agrees to give B 
five per cent, commission on the price fetched by the goods. A 
afterwards, by letter, revokes R’s authority. B after the letter is 
sent, but before he receives it, sells the goods for KX) rupees. The 
sale is binding on A, and B is entitled to five rupees as his 


commission. 

(A) A, at Madras, by letter directs B to sell tor him some 
cotton lying in a warehouse in Bombay, and afterwards by letter, 
revokes his authority to sell, and directs B to send the cotton to 
Madras. B, after receiving the second letter, enters into a con¬ 
tract with C, who knows of the first letter, but not of the second, 
for the sale to him of the cotton. C pays B the money, with 
which B absconds. C*$ payment is good as against A. 

(c) A directs B, his agent, to pay certain money to C. A 
dies, and D takes out probate to his will. B, after A\ death, but 
before hearing of it, pays the money to C. The payment is good 
as against D, the executor. 

209. When an agency is terminated by the principal dying or 
becoming of unsound mfind, the agent is 
Agent's duty on bound to take, on behalf of the represents- 
"K tives of his Ute Principal. *11 reasonable 
cr i ns anity steps for the protection and preservation of 

the interests entrusted to him. 



the m&MJ* 


act* 1872 


n 


210, The termination of the authority of an agent causes the 
. . termination (subject to the rules herein 

, ® u contained regarding the termination of an 

agent’s authority) of the authority of all 
sub-agents appointed by him. 

Agent's Duty to Principal. 

211 An agent is bound to conduct the business of his 
principal according to the directions given by the principal, or, in 
the absence of any such direction, according 
to the custom which prevails in doing 
business of the same kind at the place 
where the agent conducts such business. 
When the agent acts otherwise, if any loss 
be susr uned, he must make it good to his principal, and, if any 
profit accrues, he must account for it 


Agent s duty in 
conducting principals 
business 


Illustration*. 


(a) A, an agent engaged in carrying oh for B a business* in 
which it is the custom to invest from time to time, at interest 
the moneys which may be m hand, omits to make such invest¬ 
ment. A must make good to B the interest usually obtained by 
such investment. 

(/*) B, a broker, in whose business it is not the custom to .sell 
on credit, sells goods of A on credit to C, whose credit at the 
time nos very high. C, before payment, becomes insolvent. B 
must nuke good the loss to A 

212 An agent is bound to conduct the business of the agency 
with as much skill as is generally possessed by persons engaged m 
simiku business, unless the principal has 
notice of his want of skill. The agent is 
always bound to act with reasonable dili¬ 
gence. and to use such skill as he possesses ; and to make compensa¬ 
tion to his principal in respect of the direct consequences of his 
own neglect, want of skill or misconduct, but not in respect of 
loss or damage which are indirectly or remotely caused by such 
neglect, want of skill or misconduct. 
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Illustrations . 

(a) A* a merchant in Calcutta, has an agent, B, in London to 
whom a sum of money is paid on A’s account, with orders to 
remit. B retains the money, for a considerable time. A, in conse¬ 
quence of not receiving the money, becomes insolvent. B is liable 
for the money and interest from the day on which it ought to 
have been paid, according to the usual rate, and for any further 
direct loss—as e.g>, by variation of rate of exchange—but not 
further. 

(b) A, an agent for the sale of goods, having authority to sell 
on credit, sells to B on credit without making proper and usual 
enquiries as to the solvency of B. B, at the time of such sale, is 
insolvent. A must make compensation to his principal in respect 
of any loss thereby sustained. 

(c) A, an insurance-broker, employed by B to ciLu an 
insurance on a ship, omits to see that the uslijI clauses art inserted 
in the policy. The ship is afterwards lost. In consequence of 
the omission of the clauses nothing can be iccoverecl from ihe 
underwriters. A is bound to make good the loss to B 


(rf) A, a merchant in England directs ]), his agent at IW mluy 
who accepts the agency, to send him 100 bales of cotton by a 
certain ship. B, having it in his power to send the cotton, omits 
to do so. The ship arrives safely in England. Soon after her 
arrival the price of cotton rises. B is bound to make good to A 
the profit which he might have made hy the 100 bales of c< tlon 
at the rime the ship arrived, but not any profit he might have 
made by the subsequent rise. 


Agent’s accounts. 
214. 


21 x An agent is bound to rentier 
proper accounts to his principal on demand. 
It is the duty of an agent, in cases of difficulty, to use 
, , all reasonable diligence in communicating 

communicate ^ith with his principal, and in seeking to obtain 
principal. his instructions. 
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215. If an agent deal* on his own account in the business of 
of the agency without first obtaining the consent of his principal 
Right of principal and acquainting him with all material 

when agroi dealt, on cu cumstances which have come to his own 

toanws" ST^eni! km,wled # t> on thc sub ) ect > the principal 
without principal’* mas itpudiate the transaction, if the case 
consort shows cither that jny material fact has been 

dishonestly concealed from him by the agent, or that the dealings, 
of the agent have been disadvantageous to him 

Illustrations 

(a) A directs B to sell A s estate B buys the estate for him¬ 
self in the name of C A, on discovering that B has bought the 
estatt foi himself, may repudiate the sale, if he can show that B 
has dishonestly conceded anv mateml fact, 01 that the sale 

h is been clisadv uitageous to him 

(£) A duetts B to sell Vs estate 1J, on looking over the 
estate before stlling it, finds t mine on the estatt which is unknown 
to A B infotms A that he wishes to buv the est itr for himself, 
hut conceals the discovers of the mint \ allows B to buv, m 
ignorance of the existence of the mine A on discovering that 
B knew ot the mine it the time he bought the estate mw either 
repudiate or adopt the sale it his option 

21b If an agent, without the knowledge of his principal, 
Principals right to dt ils in the business of the agtncv on his 

benefit gained hi n ua >unt instead oi in account of his 

own account in bust pnncipak the principal is entitled to claim 
ne«s of agency from the agent im benefit which may have 

icsulted to him from the transaction 

Ulus tuition 

A directs B, his agent, to buy a certain house for him, B 
tells A it cannot be bought, and buvs the house for himself. A 
may on discovering that B has bought the house, compel him to 
sell it to A at the price he gave for it 
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217. An agent may retain, out of any sums received on 
account of the principal in the business of 
the agency, all moneys due to himself in 
respect of advances made or expenses 
properly incurred by him in conducting such 
business, and also such remuneration as 
may be payable to him for acting as agent. 

218. Subject to such deductions, the 
agent is bound to pay to his principal all 
sums received on his account. 


Agent's right of re¬ 
tainer out of sums 
received on principal’s 
account. 


Agent’s duty to pay 
sums received for 
principal. 


219. In the absence of any special contract, payment for the 
performance of any act is not due to the agent until the completion 

of such act ; but an agent may detain 
When agents remu- m(mC y S received by him on account of 

goods sold, although the whole or the goods 
consigned to him for sale may not have l>cen sold, or although 
the sale may not be actually complete. 

220. An agent who is guilty of misconduct in the business of 
Agent not entitled the agency is not entitled to any remunera¬ 
te remuneration for ^ j on j n rcS p e ct of that part of the business 

ducted which he has misconducted. 


Illustration<. 


(a) A employs B to recover 1,00,000 rupees from C, and to 
lay it out on good security. B recovers the 1,00,000 rupees and 
lays out 90,000 rupees on good security, but lays out 10,000 rupee** 
on security which he ought to luve known to be bad. whereby A 
loses 2,000 rupees. B is entitled to remuneration for recovering 
the 1,00,000 rupees and for investing the 90,000 rupees. He is not 
entitled to any remuneration for investing the 10.000 rupees and 
he must make good the 2,000 rupees to B. 

(*) A employs B to recover 1,000 rupees from C. Through 
Bs misconduct the money is not recovered. B is entitled to no 
remuneration for his services, and must make good the loss. 
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221. In the absence of any contract to the contrary, an agent 
is entitled to retain goods, papers and other property, whether 
moveable, or immoveable, of the principal 
Agents hen on rccci vcd by him, until the amount due to 

prmap s property himself for commission, disbursements and 

services m respect of the same has been paid or accounted for to 
him 


Pnn&pal'A Duty to Agent 

222 The employer ot an agent is 
bound to indemnify him against the come* 
qucnces of all lawful acts done by such 
agent in exercise ot the authority conferred 
upon him 

lUu'itaUon* 

,a) B, at Singapur, undei instructions from A of Calcutta 
cunt-lets with C to deliver cert un goods to him A does not 
send the goods to B, and C sues B for hicuh oi contiacl B 
informs A of the suit, and A authorizes him to defend the suit 
B defends the suit, and is compelled to pay damages and costs, 
ind incurs expenses A is liable to B foi such d images, costs ind 
expenses 

B, a brokei al Calcutta, bv the ouleis oi A, a merchant 
there contracts with C for the puiehisc of 10 casks of oil for A. 
Afterwards A refuses to receive the oil, and t sues U B informs 
'sho repudiates the contract altogethei B defends, but 
unsc^essfulh, and his to pav <1 images and costs md expenses 

22S Where one person employs anothei to t< an act, and 
the agent does the act m good faith, the 
to be mdem emplosei is liable to indemnify the agent 
qucn« *£“2,. C Z: *S Ajnst lhc consequences of that act, though 
m good faith it causes an injury to the rights of third 

persons. 


\gent to be indem 
mhed against conse 
ijuui t.s of lawful acts 
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Illustrations . 

(«) A, a decree-holder and entitled to execution of B*$ goods, 
requires the officer of the Court to seize certain goods, representing 
them to be the goods of B. The officer seizes the goods, and is 
sued by C, the true owner of the goods. A is liable to indemnify 
the officer for the sum which he is compelled to pay to C, in conse¬ 
quence of obeying A’s directions. 

(A) B, at the request of A, sells goods in the possession of A, 
but which A had no right to dispose of. B does not know this, 
and hands over the proceeds of the sale to A. Afterwards C. the 
true owner of the goods, sues B and recovers the value of the 
goods and costs. A is liable to indemnify B for what he has been 
compelled to nay to C and for B’s own expenses. 


224. Where one 

Non-liability of an 
ployer of agent Li> do 
a criminal act. 


person employs another to do an act which 
is criminal, the employer is not liable to 
ihe agent, either upon an express or an 
implied promise, to indemnify him against 
the consequences of that act. 


Illustrations. 


(a) A employs B to heat C, and agrees to indemnif) him 

against all consequences of the act. B thereupon heats C, and 

has to pay damages to C for so doing. A is not liable to indemnity 

B for those damages. 

( 

(b) B, the proprietor of a newspaper, publishes at A’s request 
* Hbd upon C in the paper, and A agrees to indemnify B against 
the consequences of the publication, and all costs and damages <>t 
any action in respect thereof. B is sued by C and has to p.n 
damages, and also incurs expenses. A is not liable to B upon thi 
indemnity. 


Compensation to 

r t for injury caus- 
by principal's 
aegkcL 


225. The principal must make com 
pensation to his agent in respect of injutv 
caused to such agent by the principal’s 
neglect or want of skill. 



ft 
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Illustration* 

A employs B as a bricklayer in building a house, and puts up 
the scaffolding himself. The scaffolding is unskilfully put up, and 
B is in consequence hurt. A must make compensation to B. 


Effect of agency on contract unth third pa sons. 

226. Contracts entered into through an agent and obligations 
arising from acts done by an agent, may 
Enforcement and be enforced in the same manner and will 

Agent’s contracts 6 havc tllc same kg^l consequences, as if the 

contracts had been entered into and the 
acts done hy the principal in person. 


Illustrations . 

(a) A buys goods from B, knowing that he is an agent for 
then - sale, but not knowing who is the principal. B’s principal 
is the person entitled to claim from A the price of the ghods, and 
A cannot, in a suit by the principal, set off against that claim a 
debt due to himelf from B. 

{ b ) A, being B’s agent with authority to icceive money on 
his behalf, receives from C a sum o£ money due to B. C is dis¬ 
charged of his obligation to pay the sum in question to B. 

227. Where an agent does more than he is authorized to do, 
and when the part of what he does, which is within his authority, 
can be separated from the part which is 
Principal how far t on d his authority, so much only of what 

exceeds authority. he docs as is within his authority, is binding 

as between him and his principal. 


Illustration . 

A, being owner of a ship and cargo, authorizes B to procure 
an insurance for 4,000 rupees on the ship, B procures a policy 
for 4,000 rupees on the ship, and another for the like sum on the 
cargo, A is bound to pay the premium for the policy on the ship, 
but not the premium for the policy on the cargo. 
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228. Where an agent does more than 
Principal not bound hc is authorized to do, and what he does 
when excess of agent's beyond the scope of his authority cannot 

authority is not separ- be separated from what i$ within it, the 

"***■ principal is not bound to recognize the 

transaction. 

Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 sneep 
and 200 lambs for one sum of 6,000 rupees. A may repudiate the 
whole transaction. 

220. Any notice given to or information obtained In the 

agent, provided it be given or obtained in the course of the 

business transacted by him for the principal 

Consequences of ^ jj hetween the principal and third 
notice given lo .igent , \ r 

parties, nave the same legal consequence as 

tf it had been given to or obtained by the principal. 

Illustrations. 

(a) A is employed bv B to buy from C certain gootK of 
which C is the apparent owner, and buys them according!). In 
the course of the treaty for the sale, A learns that the goods realK 
belonged to D, but B is ignorant of that fact. B is not entitled 
to set off a debt owing tf. him from C against the price of the 
goods. 

(b) A is employed by B to buy from C goods of which C is 
the apparent owner. A was, before he was so employed, a servant 
of C, and then learnt that the goods really belonged to I>, but B is 
ignorant of that fad. In spite of the knowledge of his agent. U 
may set off against the price of the goods a debt owing to bun 
from C. 

230. In the absence of any contract to 
Agent cannot per- that effect, an agent cannot perAonallv ♦ 

rfv enforce, nor on f (srcC contracts entered into by him on 

m behalf of principal, behalf of his principal, nor is he personam 
bound by them* 
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Presumption of con- Such a contract shall be presumed to 
tracts to contrary. exist in the following cases i— 

(1) where the contract is made by an agent for the sale 

or purchase of goods for a merchant resident abroad : 

(2) where the agent does not disclose the name of his 

principal : 

(3) where the principal, though disclosed, cannot be sued. 

■231. If an agent makes a contract with a person who neither 
knows, nor has reason to suspect, that he is an agent, his principal 
, may require the performance of 'the con- 

Right* of parties to tract ; but the other contracting party has, 

agen^not* disclosed,*™ « the principal, the same rights as 

he would have had as against the agent if 
the agent had been principal. 

If the principal discloses himself before the contract is com* 
pleted, the other contracting party may refuse to fulfil the contract, 
if he can show that, if he had known who was the principal in 
the contract, or if he had known that the agent was not a principal, 
he would not have entered into the contract. 


2^2. Where one man makes a contract with another, neither 
knowing nor having reasonable ground to 


Performance of con 
tract with agent cup 
posed to he principal 


suspect that the other is an agent, the 
piinupak if he requires the performance of 
the contract, can only obtain such perfor¬ 


mance subject to the rights and obligations subsisting between the 


ayent and the other parts to the contract. 


Illustration. 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of 
nee to B. A is acting as agent for C in the transaction, but B has 
no knowledge nor reasonable ground of suspicion that such is the 
rase, C cannot compel B to take the rice without allowing him 
to set off A’s debt. 
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233. In cases where the agent is personally liable, a person 
Right of person dealing with him may hold either him or 

pereomlty^iable his P rinci P a1 ’ or of them liaMe - 


Illustration. 

A enters into a contract with B to sell him 100 bales of cotton, 
and afterwards discovers that B was acting as agent for C, A may 
sue either B or C, or both, for the price of the cotton. 

234. When a person who has made a contract with an agent 
induces the agent to act upon the belief 
that the principal only will be held liable, 
or induces the principal to act upon the 
belief that the agent only will be held liable, 
he cannot afterwards hold liable the agent 
or principal respectively. 

235. A person untruly representing himself to be the autho¬ 

rized agent of another, and thereby inducing 
ed agent** prCtCn a third person to deal with him as such 
agent, is liable, if his alleged employer docs 
not ratify his acts, to make compensation to the other in respect 
of any loss or damage which he has incurred by so dealing. 

236. A person with whom a contract has been entered into 

Person falsely ron in the diameter of a K ent is , not entitled to 

tracting as agent not require the perfnrrmncc of it if he was in 

entitled to perform- reality acting, not .is agent, but on his own 
ance ‘ account. 

237. When an agent has, without authority, done acts oi 

incurred obligations to third persons on 
Liability of pnn<a- behalf 0 f his principal, the principal is bound 
that agents"unautho- by such acts or obligations if he has hy hi' 

rized acts were words or conduct induced such third per- 

authorized. * sons to believe that such acts and obliga¬ 
tions were within the scope of the agent’s authority. 


Consequence of in 
discing agent or prin¬ 
cipal to act on behalf 
that principal or agent 
will be held exclu¬ 
sively liable 
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Illustrations, 

(a) A consigns goods to B for sale, and gives him instructions 
not to sell under a fixed price. C, being ignorant of B’s instruc¬ 
tions, enters into a contract with B to buy the goods at a price 
lower than the reserved price. A is bound by the contract. 

(£) A entrusts B with negotiable instruments endorsed in 
blank. B sells them to C in violation of private orders from A. 
The sale is good. 

238. Misrepresentations made, or frauds committed, by agents 
acting in the course of their business for their principals, have the 

Fffect on agree- same e ^ ect on agreements made by such 

ment, of misrepresen agents as if such misrepresentations or frauds 

tation or fraud b\ had been made, or committed by the 

a * ent principals : but misrepresentations made, or 

frauds committed by agents, in matters which do not fall within 
their authority, do not affect their principals. 

Illu*h atfons. 

(«) A being B’s agent for the sale of goods, induces C to buy 
them by a misrepresentation, which he was not authorized by B 
to make. The contiact is voidable, as between B and C at the 
option of C 

(A) A, the captain of B\s ship, signs bills of lading without 
having received on board the goods mentioned therein. The bills 
of lading are void as between B and the pretended consignor. 



Indian Sale of Goods Act 


An Act to define and amend the law relating 
to the sale of goods 

Whereas it is expedient to define and amend the law relating 
to the sale of goods ; it is hereby enacted as follows :— 


CHAPTER 1 

Preliminary 


1. (/) This Act may be called the Indian Sale of Goods Act, 

1930. 


Short title, evieur 
and commencement 


(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sonl ha 1 Parganas. 


(J) It shall come into force on the first day ol July, 19$0. 

2. In this Act, unless there is anything repugnant in the 
subject or context,— 


Definitions. 


(1) “ huyei ” means a person who bu>s 

oi agrees to buy goods; 


(2) “delivery” means voluntary transfer of possession from 

one person to another ; 

(3) goods are said to be in a “deliverable state” when the\ 

jre in such state that the buyer would, under the 
contract, be hound to take delivery of them : 

(4) “document of title to goods 11 includes a bill of lading, 

dock-warrant, warehouse keeper's certificate, whar¬ 
fingers’ certificate, railway receipt, warrant or ordtr 
for the delivery of goods and any other document 
used in the ordinary course of business as proof <»t 
the possession or control of goods, or authorising 





fitness for a particular purpose may be annexed by 
>tbe usage of trade. 

(4) An express warranty or condition does not negative a 
warranty or condition implied by this Act unless in¬ 
consistent therewith. 

17. (J) A contract of sale is a contract for sale by sample 

where there is a term in the contract, express 
Sale by sample. or impJicd) to that effect. 

(2) In the case of a contract for sale by sample there 
implied condition— 

(a) that the bulk shall correspond with the sample in 

quality ; 

(b) that the buyer shall have a reasonable opportunity of 

comparing the bulk with the sample; 

(c) that the goods shall be free from any defect, rendering 

them unmerchantable, which would not be apparent 
oil reasonable examination of the sample. 


CHAPTER III 


Effects of the Contract 


Transfer of property as between seller and buyer. 

Where there is a contract for the sale of unascertained 
goods, no property in the goods is trans¬ 
ferred to the buyer unless and until the 
goods are ascertained. 


IS. 


Goods must be as¬ 
certained. 


19. 


(7) Where there is a contract for the sale of specific or 

ascertained goods the property in them , is 

Property passes transferred to the buyers at such time as 
when intended to , . \ . ^ , v A , 

p ass> the parties to the contract intend if to be 

transferred. 


(2) For the purpose of ascertaining the intention of The 
parties regard shall be had to the terms of the contract, the conduct 
the parties and the drcumstances of the case. 
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(i) Unless a different intention appears, the rules contained 1 
in sections 20 to 24 are rules for ascertaining the intention of the 
parties as to the time at which the property in the goods is to 
pass to the buyer. 


20. Where there is an unconditional contract for the sale of 
specific goods in a deliverable state, the property in the goods 

passes to the buyer when the contract is 

defi\cr!ibk g Stsae * m ‘*de, and it is immaterial whether the 

time of payment of the price oi the time 
of delivery of the goods, or both, is postponed. 

21. Where there is a contract for the sale of specific goods 

and the seller is bound to do something to 
Specific goods to be the goods tor the puipose of putting them 

state* 11110 ^ deliverable mto a deliverable state, the property does 

not pass until such thing is done and the 
buyer has notice thereof. 

22. Where there is a contract for the salt of specific goods 

in a deliverable state, but the seller is bound 
Spturtc goods in a to wel K h - measure, lest or do some other 

deliverable state, when ait or thirty with rctcrence to the goods 


the seller ha*> to do 
anything thereto m 
order to ascertain 
price 


for the purpose of ascertaining the price, 
the property docs not pass until such act 
oi thing is done and Inc buyer has notue 
thereof. 


23. (/) Where there is a contract for the sale of unascertain¬ 

ed nr future goods by description and goods of that description 
and in a deliverable state are uncnndilioiul- 
Sale of un ascertain lv appropriated to the contract, either h\ 

e >riinon^ S ^ Wr ° the seller with the assent of the buyer or 

by the buyer with the assent'of the seller, 
the property in the goods thereupon passes to the buyer. Such 
assent may be express or implied, and may be given either before 
or after the appropriation is made. 

(2) Where, in pursuance of the contract, the seller deliver 
the goods to the buyer or to a carrier oi 
Delivery to arriei a ther bailee (whether named by the buyer 
or nut) for the purpose of transmission to the buyer, and does 
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not reserve the rijkt t>f disposal, he :. jj? deemed tohavcuncondi- 
tioxially ipprc^mtbt! in goods to the contract, 

24. When goods are delivered to the 
buyer on approval or “ on sale or retiirtt v 
or other similar terms, the property therein 
passes to the buyer— 

(a) when he signifies his approval or acceptance to the 

seller or does any other act adopting the transaction ; 

(b) if he does not signify his approval or acceptance to the 

seller but retains the goods without giving notice of 
rejection, then, if a time has been fixed for the return 
of the goods, on the expiration of such time, and, if 
no time has been fixed, on the expiration of a reason¬ 
able time. 

25. (1) Where there is a contract for the safe of specific 

goods or where goods are subsequently appropriated to the con¬ 
tract, the seller may, by the terms of the 
Reservation of right contract or appropriation, reserve the right 
of disposal. of disposal of the goods until certain 

conditions are fulfilled. In such case, notwithstanding the deli¬ 
very of the goods to a buyer, or to a carrier or other bailee for 
the purpose of transmission to the buyer, the property in the 
goods docs not pass to the buyer until the conditions imposed by 
the seller are fulfilled. 

(2) Where goods are shipped and by the bill of lading tbc 
goods are deliverable to the order of the seller or his agent* the 
seller is prim# facie deemed to reserve the right of -disposal; 

(2) Where the seller of goods draws on the buyer for the 
price 'the • bi 11 of exchange and bill of lading to the 

buyer together, to secure acceptance or payment of the biU of 
c *chang^ the buyer is hound to return the bill of lading 
does ; :.iiat Iwmour thr WIL. of. exchange and if he wrongfully retains 
the bill lading the property in the goods does not pass to him* 


Goods sent on ap¬ 
proval or *‘on sale or 
return”. 
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26. Unless otherwise agreed, the goods remain at the seller') 
risk until the property therein is transferred to Lhe buyer, but 
when the property therein is transferred to 

JSS thc bu y“» thc ^ dre al thc bu y er ’ s iisk 

W ^ y whether delivery has been made or not: 

Provided that, where delivery has been delayed through the 
fault of either buyer or seller, the goods are at thc risk of the party 
in fault as regards any loss which might not have occurred but 
for such fault : 

Provided also that nothing in this section shall affect the duties 
or liabilities of either seller or buyer as a bailee of the goods cf the 
other party. 


Tran ^a of title 

27. Subject to the provisions of this Act and of any other 
law for the time being in force, where goods are sold by a person 
- , , w ho is not the owner thereof and who does 

the owner. PCrS ° n " * ,lot sc ^ them under the authority or with 
thc consent oi the owner, the buyer acquires 
no better title to the goods than the seller had, unless the ownei 
of the goods is by his conduct precluded from denying the scllci’s 
authority to sell : 

Provided that, when* a mercantile agent is, with the consent 
of the owner, in possession of the goods or of the goods or ot a 
document of title to the goods, any sale made by him, when uctma 
in thc ordinary course of a mercantile agent, shall be ns valid as 
if he were expressly authorised by the owner of the goods m 
make the same ; provided that thc buyer acts in good faith and 
has not at the time of the contract of sale notice that the siller 
has not authority to sell. 

28. If one of several joint owners of goods has the sole posses 

Sole by not ot joint j’* ° f thcm by ^ rmission of CO-OW.kis, 

owners. , ' 1r property in the goods is transferred t" 

to any person who buys them of such joint 



INDIAN SALE Ot GOODS ACT 


9^ 


owner in good faith and has not at the time of the contract of 
sale notice that the seller has not authority to sell* 


29. When the sellci of goods has obtained possession thereof 
under a contract voidable under section 19 or section 19A of the 
Indian Contract Act, 1872, but the contract 
Sale by person in has not been rescinded at the time of the 

possessionundcrvoid- sa [ c the buyer acquires a good title to the 

1372 goods, provided he buys them, m good taitft 

and without notice of the seller's defect of 


title. 


30. (/) Where a person, having sold goods, continues or is 
in possession of the goods or of the documents of title to the 
goods, the delivery or transfer by that 
Seller or buyer in person or by a mercantile agent acting for 
possession after sale. him, ot the goods or documents of title 
under an) sale, pledge or other disposition 
thereot to any person receiving the same m good faith and without 
notice of the previous sale shall have the same effect as if the 
person making the delivery or transfer were expressly authorised 
by the owner ot the goods to make the same 

(2) Where a person, having bought or agreed to buy goods, 
obtains, with the consent of the seller, possession of the goods 
or the documents of title to the goods, the deliser) or transfer 
by that person or by a meicantile agent acting tor him, of the 
goods or documents of title under any sale, pledge or other disposi¬ 
tion thereof to any person receiving the same in good faith and 
without notice of any lien or other right of the original seller in 
icspect of the goods shall ha\e effect as if such hen or right did 
not exist. 



CHAPTER IV 


Performance of the Contract 

, 31. It is the duty of the seller to deliver the goods and o 

Dude, of seller and ^ ‘° P a X ^them, ir 

accordance with the terms of the contraci 


buyer. 


of sale. 


32. Unless otherwise agreed, delivery oi the goods and pay 
ment of the price are concurrent conditions, that is to sa>, the 
seller shall be ready and willing to give 
Payment and deli- possession of the goods to the buser m 

cunditionl concui<renL exchange for the price, and the buyer shall 

be ready and willing to pay the price in 
exchange for possession of the goods. 

ix I)eliveiv of goods sold may be made by doing anything 
which the parties agree shall be treated as delivery or which has 
the effect ot putting the goods in the 

Delivery. possession of the bu\er or of any prison 

authorised to hold them on his behalf. 


Effect of 
delivery. 


pari 


3*1. A deliver) of part of goixU, in progress of the detiuiv 
of the whole* has the same effect, for the purpose of passim: thr 
property in such goods, as a delivery ot llr 
whole : but a delivery of part of the goods, 
with an intention ot severing it from the 
whole* does not operate as a delivery of the remainder. 

•^5. Apart from any express contract, 
the sellei of goods is not hound to delivu 
them until the buyer applies for deli\cr\ 


Buyer to 
delivery. 


tlpply fni 


3f>. (!) Whether it is for the buyer to take possession of tlu 

goods or for i hc seller to send them to the buyer is a question 
depending in each case on the contrut. 
Rules as to delivery. rX|WW or implied between the parties 
Apart from iny such contract* goods sold arc to be delivered jt 
the place at which thev are at the time of the sale, and s 

agreed to be sold are to be delivered at the place at which 
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"aie at the tiow of the agreement to sell, or, if not then in existence* 
at the place at which they are manufactured or produced. 

*t 2 ) Where under the contract o£ sale the seller is bound to 
send the goods to the buyer, but no time for sending them is 
fixed, the seller is bound to send them within a reasonable time, 

(3) Where the goods at the time of sale are in the possession 
of a third person, there is no delivery by seller to buyer unless 
and until such third person acknowledges to the buyer that he 
holds the goods on lus behalf : 

Provided that nothing in this section shall affect the operation 
of the issue or transfer of any document of title to goods 

^{4) Demand or tender oi delivery may be treated as ineffec¬ 
tual unless made at a reasonable hour. What is a reasonable hour 
is a question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental 
to putting the goods into a deliverable state shall be borne by the 
seller. 

37. (]) Where the sellei delivers to the buyer a quantity 
of goods less than he lontracted to sell, the 
Delivery of wrong k uycr ma y , eject them, but if the buyer 
quantity. accepts the goods so delivered he shall pay 

tor thrm at the contract rate. 

(2) Where the seller delivers to the bdyer a quantity of goods 
larger than he amtiactcd to sell, the buyer may accept the 
goods included in the contract and reject the rest, or he may 
reject the whole. If the buyer accepts the whole of the goods so 
delivered, he shall pay for them at the contract rate. 

(i) Where the seller delivers to the buyer the goods he 
contracted to sell mixed with goods of a different description not 
included in the contract, the huyer may accept the goods which 
are in accordance with the contract and reject the rest, or may 
reject the whole. 

(4) The provisions of this section are subject to any usage 
of trade, special agreement or course of dealing between the 
parties. 
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38, (1) Unless otherwise agreed, the buyer of goods is not 

bound to accept delivery thereof by instal- 

Instalment delivery merits. 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments which are to be separately paid 
for, and the seller makes no delivery or defective delivery in 
respect of one or more instalments, or the buyer neglects or refuses 
to take delivery of or pay for one or more instalments, it is a 
question in each case depending on the contract and the circums¬ 
tances of the case, whether the breach of contract is a repudiation 
of the whole contract, or whether it is a severable breach giving 
rise to a claim for compensation, but not to a right to treat the 
whole contract as repudiated. 

39. (/) Where, in pursuance of a contract of sale, the seller 
is authorised or required to send the goods to the buyer, delivery 

of the goods to a carrier, whether named 
o/wharfmger CamCr by the buyei or not, for the purpose of 
transmission to the buyer, or delivery of 
the goods lo a wharfinger for safe custody, is pnma forte deemed 
to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller shall 
make such contract with the carrier or wharfinger on behalf of 
the buyer as mas be reasonable having regard to the nature of 
the goods and the other circumstances of the case If the seller 
omits so to do, and the goods are lost or damaged in course of 
transit or whilst in the custodv of the wharfinger, the buyer may 
decline to treat the delivery to the carrier or wharfinger as a 
delivery to himself, or may hold the seller responsible in damages. 

(3) Unless otherwise agreed, where goods are sent by the 
seller to the buyei by a route involving sea transit, in tircum*- 
tanrees in which it is usual to insure, the seller shat! give such 
notice to the buyer as may enable him to insure them during their 
sea transit, and if the seller fails so to do, the goods shall be deemed 
to be at his risk during such sea transit. 
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Where the seller o£ goods agrees to deliver them at his 
own risk at a place other than that where 
lUsk whore goods they are when sold, the buyer shall, never- 
urn pUcc^ * theless, unless otherwise agreed, take any 

risk of deterioration in the goods necessarily 
incident to the course of transit* 

4L (1) Where goods are delivered to the buyer which he 
has not previously examined, he is not 
Buyer’s right of deemed to have accepted them unless and 
examining the goods, until he has had a reasonable opportunity 
of examining them for the purpose of ascer¬ 
taining whether they arc in conformity with the contract. 

(2) Unless otheiwise agreed, when the seller tenders delivery 
of goods to the buyer, he is bound, on request, to afford the buyer 
a reasonable opportunity of examining the goods for the purpose 
of ascertaining whether they are in conformity with the contract. 

42. The buyer is deemed to have accepted the goods when 
he intimates to the seller that he has accepted them, or when 
the goods have been delivered to him and 
Acceptance h c doe'* any act in relation to them which 

is inconsistent with the ownership of the seller, or when, after 
the lapse of reasonable time, he retdins the goods without Inti¬ 
mating to the seller that he has rejected them. 

• 

! 43. Unless otherwise agreed, where goods arc delivered to 

the buyei and lie icfuses to accept them, 

Buyer not bound to having the right so to do* he is not bound 
return rqcctrd goods ' . ‘ , . „ , , . 

to ictiini them to the sellet, but it is sufn- 

uont if he intimates to \hc seller that he refuses to a^ept them. 

44. When the seller is leady and willing to dc\\cr the goods 
ind requests the buyer to take delivery, and the buyer does not 
within a reasonable time after such request 
for neglecting w"nr- »-<kc delivery of the goods, he is liable to 
fusing delivery of the seller for any loss occasioned by his 
* 5 ° od ®* neglect or refusal to take delivery, and also 

for a reasonable charge for the care and custody of the goods : 

1 7 
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Provided that nothing in this section shall affect the rights 
of the seller where the neglect or refusal of the buyer to take 
delivery amounts to a repudiation of the contract. 

CHAPTER V 


Rights of Uupaid Seller against' the Goods 


'‘Unpaid 

defined. 


45. (/) The sseller of goods is deemed 

seller" to be an “ unpaid seller ” within the mean¬ 
ing of this Act— 


(a) when the whole of the price has not been paid or 
tendered ; 

(k) when a bill of exchange or other negotiable instrument 
has been received as conditional payment and the 
condition on which it was received has not been ful¬ 
filled by reason of the dishonour of the instrument or 
oiherwise. 

(2) In this Chapter, the term “ seller” includes mv person 
who is in the position of a sella, as, for instance, an agent of the 
seller to whom the bill of lading has been indorsed, or a consignor 
or agent who has himself paid, or is directly responsible for, the 
price. 

*46. (/) Subject to the provisions of this Act and of any law 

for the time being in force, notwithstanding 
IJnpaid sellers th a f the property in the goods may have 
passed to the bu>er, the unpaid seller ot 
goods, as such, has by implication of law— 

(a) a lien on the goods for the price while he is in posses¬ 

sion of them ; 

(b ) in case of the insolvency of the buyer a right of stop¬ 

ping the goods in transit after he has parted with the 
possession of them ; 

(v) a right of re-sale as limited by this Act, 

(2) Where the property in goods has not passed to the buyu 
the unpaid seller has, in addition to his other remedies, a right ut 
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withholding delivery similar to and coextensive with bs rights el 
i lien and stoppage in transit where the property has passed to the 
buyer. 


Vnpatd seller's hen 

47. (1) Subject to the provisions of this Act* the unpaid 

Seller's lien °* S°°^ s who is in possession of them 

is entitled to retain possession of them until 
payment oi tender of the price m the following cases, namely :— 

(a) where the goods have been sold without any stipulation 
as to credit ; 


(b) where the goods have l>cen sold on credit, but the term 

of credit has expired , 

(c ) where the huvtr becomes insolvent 

(2) The idler may txucisc his right of hen notwithstanding 
that he is in possession of the goods as agent or bailee for the 
buvet 


48 Where an unpaid seller ha* made part ddivery of the 
goods, he mav exercise his right ot Inn on the remainder, unless 
Part tkhvtn '‘Uch P art deliv^jy has been made undet 


SUlH 

ment to waivt the lien 


circumstances as to show an agiee- 


49 (1) The unpaid seller of goods loses his lien thereon— 

(ij) when he delivcis the goods to a carriei or othei bailee 
fci the purpose ot transmission to the 
Term in mon ot lien [ n ^ er \Mihout leserving the right of disposal 

ot the goods , 

(b) when the bujet or his agent lawfully obtains posses 
sion of the goods * 

(c) bs waiver thereof. 

(2) The unpaid seller of goods, having lien thereon, does not 
lose his Hen b> reason only that he has obtained a decree foi the 
price of the goods. 

Stoppage tn transit . 

50. Subject to the piovisions of the Act, when the buyer of 
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goods becomes insolvent, the unpaid seller who has parted with 
the possession of the goods has the right of 
^l^ht of stoppage m stopping them in transit, that is to say, 

he may resume possession of the goods as 
Jong as they are in the course of transit, and may retain them until 
payment or tender of the price. 

51. (7) Goods are deemed to be in course of transit from 
the time when they are delivered to a 
Duration of transit. carrier or other bailee for the purpose of 
transmission to the buyer, until the buyer 
or his agent in that behalf takes delivery of them from such carrier 
or other bailee. 

(2) If the buyer or his agent in that behalf obtains delivery 
of the goods before their arrival at the appointed destination the 
transit is at an end. 

(3) If, after the arrival oi the goods at the appointed desti¬ 
nation, the carrier or other bailee acknowledges to the buyer or 
his agent that he holds the goods on his behalf and continues in 
possession of them as bailee for the buyer or his agent, the transit 
is at an end and it is immjKfcrial that a further destination for the 
goods may have been indicated b) the buyer. 

(4) If the goods are rejected by the buyei and the tamer 
or other bailee continues in possession ot them, the transit is not 
deemed to be at an end even if the seller has refused to receive 
them back. 

(5) When goods are delivered to a ship chartered b> the 
buyer, it is a question depending on the circumstances ot the 
particular case whether they are in the possession of the master 
as a carrier or as agent of the buyer. 

(6) Where the carrier or other bailee wrongfully refuses to 
deliver the goods to the buyer or his agent in that behalf, t-he 
transit is deemed to be at an end. 

(7) Where part delivery of the goods has been made to the 
buyer or his agent in that behalf, the remainder of the goods mav 
be stopped in transit, unless such part delivery has been given in 
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such circ um stances as to show an agreement to give up possession 
of the whole of the goods. 

52., (1) The unpaid seller may exercise his right of stoppage 
in transit either by taking actual possession of the goods, or by 
giving notice of his claim to the carrier or 
in other bailee in whose possession the goods 
are. Such notice may be given either to 
the person in actual possession of the goods or to his principal. 
In the latter case the notice, to be effectual, shall be given at such 
time and in such circumstances that the principal, by the exercise 
of reasonable diligence, may communicate it to his servant of agent 
in time to prevent a delivery to the buyer. 

(2) When notice of stoppage in transit is given by the seller 
to the earner or other bailee in possession of the goods, he shall 
re-dcliver the goods to, or according to the direction of, the seller. 
The expenses of such re-delivery shall be borne by the seller. 


Transfer by buyer and seller. 


51 (/) Subject to the provisions of this act, the unpaid 
seller's right of lien or stoppage in transit 
is not affected by any sale or other disposi¬ 
tion ot the goods which the buyer may 
have made, unless the seller has assented thereto : 


Effect ot subsale or 
pledge by buyer. 


Provided that where a document of title to goods has been 
issued or lawfully transferred to any jierson as buyei or owner 
of the goods, and that person transfers the document to a person 
who takes the document in good faith and foi consideution, then, 
if such last mtntioned transfer was by way of sale, the unpaid 
seller’s right of hen or stoppage in transit is defeated, and, if such 
last mentioned transfer was by way of pledge or other di^osiffon 
for value, the unpaid seller's right of lien or stoppage in transit 
can only be exercised subject to the rights of the transferee. 

(2) Where the transfer is by way of pledge, the unpaid seller 
may require the pledge to have the amount secured by the pledge 
satisfied in the first instance, as far as possible, out of any other 
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goods or securities of the buyer in the hands of the pledgee and 
available against the buyer. 

54. (7) Subject to the provisions of 
this section, a contract of sale is not 

j H -. SJ® era lly rescinded by the mere exercise by an un~ 
rescinded by lteix or , < ■< * « «- < • , 

stoppage in transit paid seller of his right of lien or stoppage 

in transit. 

(2) Where the goods are of a perishable nature, or where 
the unpaid seller who has exercised his right of lien or stoppage in 
transit gives riot ice to the buyer of bis intention to re-sell, the 
unpaid seller may, if the buyer does not, within a reasonable time, 
pay or tender the price, re-sell the goods within a reasonable 
time and recover from the original buyer damages for any loss 
occasioned by his breach of contract, but the huyer shall not be 
entitled to any profit which may occur on the re-sale. If such 
notice is not given, the unpaid seller shall not be entitled to recover 
such damages and the huyer shall be entitled to the profit, if anv, 
on the re-sale. 

(?) Where an unpaid seller who has exercised his righted 
lien or stoppage m transit re-sells the goods, the buyer acquires 
a good title thereto as against the original huyci* notwithstanding 
that no notice of the re-sale has been given to the original buyer. 

(4) Where the seller expressly reserves a right of re-sale in 
case the buyer should make default, and, on the buyer making 
default, re-sells the goods, the original contract of sale is thereby 
rescinded, but without prejudice to 4 any claim which tin* seller 
may have for damages. 


CHAPTER VI 

Suits for Breach of the Contract 

/ 

55. (/) Where under a contract of the sale the property in 
the goods has passed to the buyer and the buyer wrongfullv 

neglects or refuses to pay for the goods 
Suit for price according to terms of the contract, the 

seller may sue him for the price of the goods. 
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(2) Where under a contract of sale the price is payable oa 
a certain day irrespective of delivery and the buyer wrongfully 
neglects qr refuses to pay such price, the seller may sue hup for 
the price although the property in the goods has not passed and 
the goods have not been appropriated to the contract* 


56. Where the buyer wrongfully 
neglects or refuses to accept and pay for 
the goods, the seller may sue him for 
damages foi non-acceptance. 

57. Where the seller wrongfully 
neglects or refuses to deliver the goods to 
the buyer the buyer may sue the seller for 

damages for non-delivery. 


Damages for non 
acceptance. 


Damages for nos 
delivery. 


58. Subject to the provisions of Chapter II of the Sjiccific 
Relief Act, 1877, in any suit for breach of contract to deliver 
specific or ascei tamed goods, the Court 
ance***^ perform may, if it thinks fit, on the application of 
’ * the plaintiff, by its decree direct that the 

contract shall be performed specifically* without giving the 
defendant thdfcoption of retaining the goods on payment of 
damages. The decree may be unconditional, or upon such terms 
and conditions as to damages, pavment of the price or otherwise, 
is the Court mav deem iust, and the application of the plaintiff 
mas lie made at am time before the decree 


59. (/) Where there is a breach ot wairants b\ the seller, 

or wliei t the buyer elects or is compelled 

Remedy for breach t(j trtJl iinv breach of condition on the 
of warranty. , . n , , 

part of the sellei as breach ot wamnty, 

the buyer is not by reason only of such breach of warranty 

entitled to reject the goods ; but he may- 

fa) set up against the seller the breach of warrants in 

diminution of extinction of the price ; or 

(A) sue the seller for damages for breach of warrants. 

(2) The fact that a buyer has set up a breach of warranty m 
diminution or extinction pf the puce does not prevent him from 
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Wing for the same breach of warranty if he has suffered fur ther 
damage. 

60. Where either party to a contract of sale repudiates the 

contract before the date of delivery, the 
Repudiation of con- other may either treat the contract as 

tract before due date, subsisting and wait till the date of delivery, 

or he may treat the contract as rescinded 
and sue for damages for the breach. 

61. (7) Nothing in this Act shall affect the right of the 

Interest by way of seller or the buyer to recover interest or 

damages and special special damages in any case where by law 

damages interest or special damages may be recover¬ 

able, or to recover the money paid where the consideration for 
the payment of it has failed. 

(2) In the absence of a contract to the contrary, the Court 
may award interest at such ra*tc as it thinks fit on the amount of 
the price— 

(a) to seller in a suit by him for the amount of the price- 
front the date of the tender of the goiris or from the 
date on which the price was payable; - 

(b) to the buyer in a suit by him for the refund of the 
price in a case of breach of the contract on the part 
of the seller--from the date on which the payment 
was made. 


CHAPTER VII 

MitceOineeui 

62 Where any right, duty or liability would arise under a 

Exclusion of ,m contn f of M,e . h y ^plication of law, it 

plied terms and mo may be negatived or varied by express 

dittoes. agreement or by the course of dealing 

between the parties, or by usage, if the usage is such as to hind 
both parties to the contract. t 


) 
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63. Where in this Act any reference is made 
to a reasonable time, the question what is a 
reasonable time is a question of fact. 

64. In the case of a sale by auction— 

(1) where goods are put up for sale in lots, each lot is prnna 
facte deemed to be the subject of a separate contract of 
sale; 

(2) the sale is complete wher the auctioneer announces its 
completion by the fall of the hammer or in other 
customary manner ; and, until such announcement is 
made, any bidder may retract his hid ; 

(3) a right to bid may be reserved expressly by or on behalf 
of the seller and. where such right is expressly so 
reserved, but not otherwise, the seller or any one person 
on his behall may. subject to the provisions hereinafter 
contained, bid at the auction ; 

(4) where the *ale is not notified to be sublet to a right 
to bid on behalf of the seller, it shall not be lawful for 
tlu seller to bid himself or to employ any person to bid 
at such sale, or for the auctioneer knowingly to take 
any hid from the seller or an\ soch person : and any 
sale ortraunmg this rule may be treated as fraudulent 
by the buyer : 

(5) the sale may be notified to he subject to a reserved or 

upset price ; # 

(6) il the seller makes use of pretended bidding to raise the 
price, the sale is voidable at the option of the huver. 

bS. Chapter VII of the Indian Contract Act, 
IN72, is heieby repealed. 

6(>. (1) Nothing in this \cl or in any repeal 

effected thereby shall affect or b deemed to 

(*) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commence* 
ment of this Act, or 

(£) any legal proceedings or remedy in respect of any such 
right, title, interest, obligation or liability, or 

(c) anything done or suffered before the commencement of 


Repeal. 

Savings. 

affect— 


Reasonable 
a question of 
fact. 

Auction sale. 
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(d) any enactment relating to the sale of goods which is 
not expressly repealed by this Act, or 
(?) any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for the sale 
of goods shall continue to apply thereto, notwithstanding anything 
contained in this Act 

(3) The provisions of this Act relating to contracts of sale 
do not apply to any transaction in the form of a contract of sale 
which is intended to operate by way of mortgage, pledge, charge 
or other security. 



The Indian Partnership Act, 1932 
(IX of 1932) 

[Passed by the Indan Legislature] 

( Received the assent of the Governor-General on the 
8th April , 193 2.) 

An Act to define and jmend the law relating to partnership. 

Whereas it is expedient to define and amend the law relating 
to partnership ; It is hei eby enacted as follows 


CHAPTER I. 

Preliminary 


Short title, extent 
and commence^ 
ment. 


1. ( i ) This Act may be called the Indian 
Partnership Act, 1932. 


(it) It extends to the whole ot British India, including British 
Baluchistan and the vSonthal Parganas. 


(in) It shall come into force on the 1st da> of Octobei, 1932, 
except section 69, which shall come into force on the 1st day of 
October, 1933. 


2. In this Act, unless there is anything repug- 
D efin itions. nant in the subject or context,— 

(a) an “act of a firm" means any act or omission by all the 

partners, or by any paitner or agent of the firm which 
gives rise to a right enforceable by or against the 
firm ; 

( b ) “business” includes every trade, occupation and 

profession ; 

(c) “prescribed” means prescribed by rules made under 

this Act; 

(d) “third party” used in relation to a firm or to a partner 

therein means any person who is not a partner in the 
firm; and 
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(c) expressions used but not defined in this Act, and defined 
in the Indian Contract Apt, 1872, shall have the 
meanings assigned to them in that Act. 

3. The unrepealcd provisions of the Indian 
Contract Act,' 1872, save in so far as they are 
inconsistent with the express provisions of this 
Act, shall continue to apply to firms. 

CHAPTER II. 

The Nature of Partnership 

4 “Paitncrship” is the relation between 
persons who have agreed to share the profits of 
a business Lamed on hv all oi any of them acting 
lor all. 

Persons who have entered into paitnuship with ont mot Ik i 
are called individually “paitners” and collectively M a linn", and 
the »\ime under which their business is carried on is called th< 
“firm name.” 

5. The relation of partnership arises from contract and not 

from status ; 

«MreTfiystatL. Jnc3, 111 P‘ ,rl,cu * ar * t,u members ot a Hindu 
undivided family carrying on a family business as 
such, or a Burmese Buddhist husband and wife carrying on business 
as such, are not partners in such business. 

6. In determining whether a group of persons is or is not a 
Mode of deter firm, or whether a person is or is not a partner 
mining existence m <* firm, regard shall be had to the real relation 
of partnership. between the parties, as shown by all relevant facts 
taken together. 

Explanation L—The sharing of profits or of gross return* 
arising from property by persons holding a joint or common 
interest in that property does not of itself make such persons 
partners. 

Explanation 2-—The receipt by a person of a share of the 
pittfits of a business, or of a payment contingent upon the earning 
<?£ profits or varying with the profits earned by a business, docs 


IX of 1872. 


Application of 
provisions of 
Act IX of 1872. 


Definition of 
“partnership” 
“partner”, 
“firm” and 
“firm name' 1 
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not of itself make him a partner with the persons carrying on the 
business; 

and* m particular, the ierupt ut such share or payment— 

(a) by a lender of money to persons engaged or about to 

engatie in my business, 

(b) by a servant or agent as remuneration, 

(c) by the widow or child of a deceased partner, as annuity, 

or 


(ft) by a previous owner or part owner of the business, as 
mnsidcrat on for the sale of the goodwill or share 
thncol, 

does not ol itself make the rccewti a partner with the persons 
carrying on the business. 

7. Where no provision is made by contract between the 
Partnership |Mitners lor the duration of their partnership, or 

dt vvl lh tor tin dcteiminalmn of their partnership, the 

partnership, is "partnership at will.” 


Particular 

partnership 


1 A person max become a partner with 
mount per seal in paiticular adventures <* under- 
lakmgs 


CHAPTER 111 

Relation of Partners to one another 

9, Partners are bound to cany on the business of the firm to 
the gieaicst common advantage, to be )ust and 
hnthtul to each other, and to tender true accounts 
and lull information of all things affecting the 
firm to any partner or his legal representative. 

Duty to indent- 10. liverv partner shall ’■’demnify the firm 

nify for low for any loss caused to it by his ti lud in the conduct 
caused by fraud. o/ thc bui>ine „ 0 f t h e firm. 

1L (i) Subject to the provisions of this Act, the mutual rights 
Determination of and duties of the partners of a firm may be 
determined by contract between the partners, and 
coS«S^etween such contract may be express or may be implied 
the partners. by a course of dealing. 

Such contract may be varied by consent of all the partner. 



no 


HAND BOOK OF COMMERCIAL LAW 


and such consent may be express or may be implied by a course 
of dealing. 

(it) Notwithstanding anything contained in section 27 of the 
Indian Contract Act, 1872, such contracts may 
provide that a partner shall not carry on any 
business other than that of the firm while he is 

12. Subject to contract between the 
partners— 

(a) every partner has a right to take pari in the conduct 

of the busiress ; 

(b) every paitner is bound to attend diligently to his duties 

in the conduct of the business ; 

(r) any difference arising as to ordinary matters connected 
with the business may be decided by a majority (‘I 
the partners, and every partner shall have the right 
to express his opinion betore the mattei is decided but 
no change may be made in the nature of the business 
without the consent of all the partners; and 

( d ) every partnei has a right to base access to and 1o 

inspect and copy an) ol the books ol the firm. 
Mutual rights 1» Subject to contract between the 

and liabilities. pa»lm rs 

(a) a partner is not entitled to receive remuneration foi 

taking part in the conduct of the business; 

( b ) the partners arc entitled to share equally in the profits 

earned, and shall contribute equally to the losses 
sustained by the firm ; 

(c) where a partnei is entitled to interest cm the capita! 

subscribed by him such interest shall be payable onh 
out of profits ; 

S(d) a partner making, for the purposes of the business, an) 
payment or advance bevond the amount of capital he 
has agreed to subscribe, is entitled to interest thereon 
at the rate of six per cent, per annum ; 

(e) the firm shall indemnify a partner in respect of payment* 

made and liabilities incurred by him— 

(0 in the ordinary and proper conduct of the business 

and 

(«) in doing such act, in an emergency, for the purpose 


Agreements in 
restraint of 
trade. 

a partner. 

The conducjt of 
the business. 
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of protecting the firm from loss, as would be done 
by a person of ordinary prudence, in his own case, 
under similar circumstances; and 
(/) a partner shall indemnify the firm for any loss caused 
to it by his wilful neglect in the conduct of the busi¬ 
ness of the firm. 

14. Subject to contract between the partners, the property 
of the firm includes all property and rights and interests in pro- 
perty originally brought into the stock of the firm, 
xheSnrL* or acc l uire( ^ by purchase or otherwise, by or for 
the firm, or for the purposes and in the course 
of the business of the firm, and includes also the goodwill of the 
business. 

Unless the contrary intention appears, property and rights and 
interests in property acquired with money belonging to the firm 
are deemed to have been acquired for the firm. 

15. Subject to contract between the partners, 
Application of the property of the firm shall be held and used 
the property of by the partners exclusively for the purposes of the 
the firm. business 

Personal profits lfi. Sutyeit to contract between the 

earned by 

partners. paitne^ - 

(a) it a partner derives any profit for himself from any 

transaction of the firm, or from the use of the property 
or business connection of the firm or the firm name, 
he shall account for that profit and pay it to the 
firm ; 

( b) if a partner carries m any business of the same nature 

as and competing with that of the firm, he shall 
account for and pay to the firm all profits made by 
him in that business. 

17. Subject to contract between the partners,— 

(a) where a change occurs in the constitution of a firm, the 
Rights and duties mutual rights and duties of the partners in the 
a^chanj^n^^ reconstituted firm remain the same as they were 
the firm. immediately before the change, as far as may be; 

(£) where a firm constituted for a fixed term continues to 
carry on business after the expiry of that term, 
of the term of the mutual rights and duties of the partners 

he firm, and remain the same as they were before the expiry, 
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so far as they may be consistent with the incidents of partnership 
at will; and 

(e) where a firm constituted to carry out one or more 

where additional adventurCi or undertakings carries out other 
undertakings are adventures or undertakings, the mutual rights and 
carried out. duties of the partners in respect of the other 
adventures or undertakings are the same as those in respect of. the 
original adventures or undertakings. 


CHAPTER IV 

Relations of Partners to Third parties 

18. Subject to the provisions of this Act, a 
Partner to be partner is the agent of the firm for the purposes 
° C of the business of the firm. 

19. (i) Subject to the provisions of section 22, the act of a 

I led th t P artncr which is done to carry on, in the usual 
of partner as way, business of the kind carried on hv the firm, 
agent of the hinds the firm. 

^ rm * The authority of a partner to bind (he firm 

conferred by this section is called his “implied authority 

(//) In the absence of any usage or custom of trade to the 
contrary, the implied authority of a partner does not empower 
him to - 

(</)^ submit dispute relating to the business of the firm to 
arbitration, 

(b) open a banking account cm behalf of the firm in his own 

name, 

(c) compromise or relinquish any claim or portion of a 

claim by the firm, 

(ff) withdiaw a suit or proceeding filed on behalf of the 
firm, 

(<?) admit any liability in a suit or proceeding against the 

firm, 

(/) acquire immoveable property on behalf of the firm, 

(g) transfer immoveable property belonging to the firm, or 
(A) enter into partnerhip on behalf of the firm. 
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Extemioo tod 
restriction o£ 
partner’s implied 
authority 


20 The partners in a firm may, by contract 
between the partners, extend or restrict the implied 
authority of any partner. 


Notwithstanding any such restriction, any act done by a 
partner on behalf of the firm which falls within his implied 
authority binds the firm, unless the person with whom he is dealing 
knows of the restriction or does not know or believe that partner 
to be a partner. 


21. A partner has authority, in an emergency, to do all such 
Partner’s autho- arts for the purpose of protecting the firm from 
rityinan loss .is would be done by a person of ordinary 

emergency prudence, in his own case, acting under similar 

circumstances, and such acts bind the firm. 

22 In order to bind a firm, an act or instrument done or 
executed by a partner or other person on behalf 

acMo bind°firm ^ 1C ^ rm S ^ a * ^ ^ one ° r exccute d in firm 
name, or in any other manner expressing or 

implying an intention to bind the firm. 

2? An admission or representation made by a partner concern- 
Effect of admis in U the affairs of the firm is evidence against the 

sions by a firm, il it is made in the ordinary course of 

partner business * 

24. Notice to a partner who habitually acts in the business 

Effect of notice ^ rm anv ma t ter relating to the affairs 

to acting of the firm operates as notice to the firm, except 

partner in the case of a fraud on the firm committed by 

or with the (onsent of that partner 

25 Every partner is liable, jointly with all the other partners 
Liability of a and also severally, for all acts of the firm done 
oftheffnm ^ while he is a partner 

^ Where, by the wrongful act or omission of a partner acting 
m the ordinary course of the business of a firm. 
Liability of the or with the authority of his partners, loss oi injury 

foUcUofa* 115 ls causec ^ to any third party, or any penalty is 

partner incurred, the firm is liable therefor to the same 

extent as the partner. 

27. Where— 


Effect of notice 
to acting 
partner 


Liability of (a) a partner acting with his apparent authority 

Sp^ieation rcccivcs m° ne y or property from a third part* and 

by partners. misapplies it, or 
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(jb) a firm in the course of its business receives 
money or property from a third party, and the money or property 
is misapplied by any of the partners while it is in the custody of 
the firm, the firm is liable to make good the loss. 


28. (r) Any one who by words spoken or written or by 
conduct represents himself, or knowingly permits himself to be 
represented, to be a partner in a firm, is liable as a partner in that 
firm to any one who has on the faith of any such 
Holding out. representation given credit to the firm, whether 
the person representing himself or represented to be partner does 
or does not know that the representation has reached the person 
so giving credit. 


(«) Where after a partner’s death the business is continued 
in the old firm name, the continued use of that name or oF the 
deceased partner’s name as a part thereof shall not of itself make 
his legal representative or his estate liable for any act of the firm 
done after his death. 

29. (/) A transfer by partner of his interest in the firm, 
either absolute or by mortgage, or by the creation by him of a 
Rights of tracts- charge on such interest, docs not entitle the 
feree of 41 transferee, during the continuance of the firm, to 

partner’s interest, interfere in the conduct of the business, or to 
require accounts, or to inspect the books of the firm, but entitles 
the transferee only to receive the share of profits of the transferring 
partner, and the transferee shall accept the account of profits 
agreed to by the partners. 

(2) If the firm is dissolved or if the transferring partner ceases 
to be partner, the transferee is entitled as against the remaining 
partners to receive the share of the assets of the firm to which 
the tranferring partner is entitled, and, for the purpose of ascertain¬ 
ing that share, to an account as from the date of the dissolution. 

*G. (7) A person who is a minor according to the law to 
Minors admitted w ^ich he is subject may not be a partner in a 
to the benefits firm, but, with the consent of all the partners for 

of partnership. the time being, he may be admitted to the benefits 
of partnership, 

( 2 ) Such minor has a right to such share of the property and 
of the profits of the firm as may be agreed upon, and he may have or 
.access to and inspect and copy any of the accounts of the firm. 
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(J) Such minor’s share is liable for the acts of the firm, but 
the minor is not personally liable for any such act. 

(4) Such minor may not sue the partners for an account or 
payment of his share of the property or profits of the firm, save 
when severing his connection with the firm, and in such case the 
amount of his share shall be determined by a valuation made as 
far as passible in accordance with the rules contained in section 48: 

Provided that all the partners acting together or any partner 
entitled to dissolve the firm upon notice to other partners may 
elect in such a suit to dissolve the firm, and thereupon the Court 
shall proccdlykwith the suit as one for dissolution and for settling 
accounts between the partners, and the amount of the share of the 
mtnor shall be determined along with the shares of the partners, 

(5) At any time within, six months of his attaining majority, 
or of his obtaining knowledge that he had been admitted to the 
benefits of partnership, whichever date is later, such person may 
give public notice that he has elected to become or that he has 
elected not to become a partner in the firm, and such notice shall 
determine his position as regards the firm 

Provided that if he fails to give such notice, he shall become 
a partner in the firm on the expiry of the said six months. 


(6) Where any person has been admitted as a minor to the 
benefits of partnership in a firm, the burden of proving the fact 
that such person had no knowledge of such admission until a 

particular date after the expiry of six months of his attaining 
^najority shall lie on. the persons asserting that fact. 

(7) Where such person becomes a partner,— 


(a) his rights and liabilities as a minor continue up to the 
date on which he becomes a partner, but he also 
becomes personally liable to third parties for all acts 
of the firm done since he was admitted to the benefits 


of partnership, and 


(A) his share in the property and profits of the firm shall 
be the share to which he was entitled as a minor. 


(8) Where such person elects not to become a partner,— 

(a) his rights and liabilities shall continue to be those of a 
* minor under this section up to the date on which he 
gives public notice, 
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( b ) his share shall not be liable for any acts of the firm done 

after the date of the notice, and 

(c) he shall be entitled to sue the partners for his share of 

the property and profits in accordance with sub¬ 
section (4.) 

(9) Nothing in sub-sections (7) and (8) shall affect the provi¬ 
sions of section 28. 


CHAPTER V 


Incoming and outgoing partners 


31. 0) 

Introduction 
of a partner. 


Subject to contract between the partners and to the 
provisions of section 30, no person shall be 
introduced as a partner into a firm, without the 
consent of all the existing partners. 


(2) Subject to the provisions of section 30, a person who is 
introduced as a partner into a firm does not thereby become liable 
for any act of the firm done before he became a partner. 

32. (I) A partner may retire— 

part^i^ ent °* a w ^h the consent of all the other partners, 

(£) in accordance with an express agreement by the partners, 
or 


(c) where the partnership is at will, by giving notice in 
writing to all the other partners of his intention to 
retire. 

(2) A retiring partner may be discharged from any liability to 
any third party for acts of the firm done before his retirement bv 
at) agreement made by him with such third party and the partners 
of the reconstituted firm,, and such agreement may be implied 
by a course of dealing between such third party and the reconsti¬ 
tuted firm after he had knowledge of the retirement. 

(S) [Notwithstanding the retirement of a partner from 1 
/firm, he and the partners continue to he liable as partners to 
third parties for any act done by any of them which would have 
been an act of the firm if done before the retirement, until public 
notice is given of the retirement. 

Provided that a retired partner is not liable to any thitfi party 
who deals with the firm without knowing that he was a partner. 
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Expulsion of 
a partner. 


( 4 ) Notices under sub-section (i) may be given by the retired 
partner or by any partner of the reconstituted firm. 

33. (7) A partner may not be expefted from a firm by any 
majority of the partners, save in the exerdsc 
in good faith of powers conferred by contract 
between the partners. 

(2) The provision of sub-sections (2), (3) and ( 4) of 
section 32 shall apply to an expelled partner as if he were a 
retired partner. 

.54. (7) Where a partner in a firm is adjudicated an insolvent 

he ceases to be a partner on the date on which 

Insolvency of a order Q f adjudication is made, whether oi 

partner J 

not the firm is thereby dissolved. 

(2) Where under a contract between the partners the firm 
is not dissolved by the adjudication of a partner as an insolvent 
the estate of a partner so adjudicated is not liable for any act 
of the firm and the firm is not liable for any act of the insolvent, 
done after the date on which the order of adjudication is made. 

35. Where under a contract between the partners the firm 

liability of * s no1 dissolved hy the death of a partner, the 

estate of de- estate of a deceased partner is not liable for any 

ceased partner. act of the firm done after his death. 

36. (7) An outgoing partner may carry on a business 
Rights of out- competing with that of the firm and he may 
carry cm com- *° advertise such business, but, subject to contract 
peting business. to contrary he may not 

(a) use the firm name, 

(b) lepresent himself as carrying on the business of the 

firm, or 

(c) solicit the custom of persons who were dealing with 

the firm before he ceased to be a partner. 

(2) A partner any make an agreement with his partners that 
( n ceasing to be a partner he will not carry on any business 
similar to that of the firm within a specified 
sMnTofuade. P crio< ^ or wit hin specified local limits; and, not¬ 
withstanding anything contained in section 27 
the Indian Contract Act, 1872, such agreement shall be valid' 
the restrictions imposed are «** 
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37. Where any member of a firm has died or otherwise 

Right of out- ceased to be a partner* and the surviving or 

going partner continuing partners carry on the business of the 

to share sub- firm with the property of the firm without any 

sequent profits. final settlement of accounts as between them 

and the outgoing partner or his estate, then, in the absence of a 
contract to the contrary, the outgoing partner or his estate is 
entitled at the option of himself or his representatives to such 
share of the profits made since he ceased to be a partner as may 
be attributable to the use of his share of the property of the firm 
or to interest at the rate of six per cent, per annum on the amount 
of his share in the property of the firm ; 

Provided that where by contract between the partnevs an 
option is giveA to surviving or continuing partners to purchase 
the interest of a deceased or outgoing partner, and that option 
is duly exercised, the estate of the deceased partner or the outgoing 
partner or his estate, as the case may be, is not entitled to any 
further or other share of profits ; but if any partner assuming 
to act in exercise of the option docs not in all material respects 
comply with the terms thereof, he is liable to account under the 
foregoing provisions of this section. 


38. A continuing guarantee given to a firm, or to a thiid 


Revocation of 
continuing 
guarantee by 
change in firm. 


party m respect of transactions of a firm, is, in 
the absence of agreement to the contran. 
revoked as to future transactions from the date 


of any change in the constitution of the firm. 


CHAPTER VI 

Dissolution of m Firm 


39. The dissolution of a partnership between all the partner* 

Dissolution of a firm is called the “dissolution of the 

of a firm. firm”. 

40. A firm may be dissolved With the consent of all the 

Dissolution by partners or in accordance with a contract between 
Agreement, the partners. 


41. A firm is dissolved 



(a) by the adjudication of all the partners 
of all the partners but one as insolvent, or 


of 
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(A) by the happening of any event which makes it unlaw¬ 
ful for the business of the firm to be carried on or 
for the partners to carry it on in partnership : 
Provided that, where more than one separate adventure or 
undertaking is carried on by the firm, the illegality of one or 
more shall not of itself cause the dissolution of the firm in respect 
of its lawful adventures and undertakings. 

42. Subject to contract between the partners a firm is 
Dissolution on dissolved :— 

oTccrta^n^^ (*) d constituted for a fixed term, by the 

contingencies. «*xpiry of that term ; 

(b) if constituted to carry out one or more adventures or 
undertakings, by the completion thereof ; 

(r) by the death of a partner ; and 

(</) by the adjudication of a partner as an insolvent. 

4a. (/) Where the partnership is at will, the firm may be 
Dissolution by «l by any partner giving notice in writing 

notice of partner- to all the other partners of his intention to 
shipatwill. dissolve the firm. 

(2)The firm is dissolved as from the date mentioned in the 
notice as the date of dissolution or, if no date is so mentioned as 
from the date of the communication of the notice. 

44, At the suit of a partner, the Court may dissolve a firm 

Dissolution by on any of the following grounds, namely 
the Court. 

(a) that a partner has become of unsound mind, in which 

case the suit may be brought as well by the next 
friend of the partner who has become of unsound 
mind as by any other partner ; 

(b) that a partner, other than the partner suing, has become 

in an> way permanently incapable of performing his 
duties as partner ; 

(c) that a partner, other than the rvrtner suing, is guilty 

of conduct which is likely to affect prejudicially the 
carrying on of the business, regard being had to the 
nature of the business; 

(d) that a partner, other than the partner suing, wilfully 

or persistently commits breach of agreements relating 
to the management of the affairs of the firm or the 
conduct of its business, or otherwise so conducts 
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himself in matters relating to the business that it is 
not reasonably practicable for the other partners to 
carry on the business in partnership with him ; 

(*) that a partner, other than the partner suing, has in any 
way transferred the whole of his interest in the firm 
to a third party, or has allowed his share to be charged 
under the provisions of rule 49 of Order XXI of the* 
First Schedule to the Code of Civil Procedure, 
J908, or has allowed it to be sold in the recovery of 
arrears of land-revenue or of any dues recoverable as 
arrears of land-revenue due by the partner ; 

(/) that the business of the firm cannot be carried on save 
at a loss ; or 

(g) on any other ground which renders it just and equitable 
that the firm should be dissolved. 

45. (7) Notwithstanding the dissolution of a firm, the 
Liability for acts P artncrs continue to be liable as such to third 
of partners done parties for any act done by any of them which 
after dissolution, would have been an act of the firm if done before 
the dissolution, until public notice is given of the dissolution : 

Provided that the estate of a partner who dies, or who js 
adjudicated an insolvent, or of a partner who, not 'having been 
known to the person dealing with the firm to be a partner, retires 
from the firm, is not liable under this section for acts done after 
the date on which he ceases to be a partner. 

(2) Notices under sub-section (7) may be given by any 
partner. 

46. On the dissolution of a firm every partner or his repre- 

Right of partners scntat * vc * s entitled, as against all the other 

to have business partners or their representatives, to have the 

wound tip after property of the firm applied in payment of the 

dissolution debts and liabilities of the firm, and to have the 

surplus distributed among the partners or their representatives 
according to their rights. 

47. After the dissolution of a firm the authority of each 
partner to bind the firm, and the other mutual 
rights and obligations of the partners continue 
nottifttbstanding the dissolution, so far as may be 
necessary to wind up the affairs of the firm and 


Coniipuiqg 
authority of 
partner, for 
purposes df 
wtadiflfttp. 
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to complete transactions begun but unfinished at the time of the 
dissolution, but not otherwise ; 

Provided that the firm is in no case bound by the acts u£ a 
partner who has been adjudicated insolvent; but this proviso does 
not affect the liability of any person who has after the adjudica- 
tion represented himself or knowingly permitted himself to be 
represented as a partner of the insolvent. 


48. In settling the accounts of a firm after dissolution, the 
Mode of settle- following rules shall, subject to agreement by the 

partncr ®’ ** ° bserVed 


(a) Losses, including deficiencies of capital, shall be paid 
first out of profits, next out of capital, and, lastly, if 
necessary/by the partners individually in the propor¬ 
tions in which they were entitled to share profits. 


(i b ) The assets of the firm, including any sums contributed 
by the partners to make up deficiencies of capital, 
shall be applied in the following manner and 
order :— 

0 ) in paying the debts of the firm to third parties; 

(/*) in paying to each partner rateably what is due to him 
from the firm for advances as distinguished from 
capital ; 

(ttf) in paying to each partner rateably what is due to him 
on account of capital ; and 

(tv) the residue, if any, shall be divided among the partners 
in the proportions in which they were entitled to 
fhare profits. 

49. Where there are joint debts from the firm, and also 
Payment of firm sc P drate debts due from any partner, the property 
debts and of of the firm shall be applied in the first instance 
separate dd>ts. in payment of the debts of the firm, and, if there 
is any surplus, then the share of each partner shall be applied in 
payment of his separate debts or paid to him. The separate 
property of any partner shall be applied first in the payment of 
his separate debts, and the surplus (if any) in the payment of 
the debts of the firm. 

50. Subject to contract between the partners, the provisions 
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Personal profits of clause ( a ) of section 16 shall apply to transac* 

earned after tions by any surviving partner or by the repre¬ 

dissolution. sentatives of a deceased partner, undertaken after 
the firm is dissolve^ on account of the death of a partner and 
before its affairs hafe been completely wound up : 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall affect 
his right to use the firm name. 

51. Where a partner has paid a premium on entering into 
partnership for a fixed term, and the firm is dissolved before the 
expiration of that term otherwise than by the 
nr< * death of a partner, he shall be entitled to repay- 

mature dissolu- ment of the premium or of such part thereof as 

tion. md y be reasonable, regard being had to the terms 

upon which he became a partner and to the length of time during 
which he was a partner, unless— 

(a) the dissolution is mainly due to his own misconduct, 
or 


(b) the dissolution is in pursuance of an agreement contan - 
ing no provision for the return of the premium or am 
part of it. 

52. Where a contract creating partnership is rescinded on the 
Rights where ground of the fraud or misrepresentation of an\ 
SracrkreSnd 11 th c parties thereto, the party entitled to rescind 
ed for fraud or ts, without prejudice to any other right, entitled - 
misrepresen¬ 
tation. 

(a) to a lien on, or a right of retention of, the surplus oi 

the assets of the firm remaining after the debts of the 
firm have been paid, for any sum paid by him for 
the purchase of a share in the firm and for any capital 
contributed by him : 

(b) to rank as a creditor of the firm in respect of any pay 

ment made by him towards the debts of the firnv. 
and 

(c) to be indemnified by the partner or partner guilty of 
the fraud or misrepresentation against all the debts of 
the firm* 
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53. After a firm is dissolved, every partner or his represents* 

JUght to restrain ** vc ma y j * n a ^ sence a contract between 
from use of firm the partners to the contrary, restrain any other 
name or firm partner or his representative from carrying on a 
property. similar business in the firm name or from using 

any of the property of the firm for his own benefit, until the 
affairs of the firm have been completely wound up : 


Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall affect 
his right to use the firm name. 


54. Partners may, upon or in anticipation of the dissolution 
of the firm, make an agreement that some or all of them will not 

carry on a business similar to that of the firm 
Agreements in within a specified period or within specified local 
restraint of trade. |j ITllts . anc ( notwithstanding anything contained 

in section 27 of the Indian Contract Act, 1872, such agreement 
shall be valid*if the restrictions imposed are reasonable. 

55. (/) In settling the accounts of a firm after dissolution, 

the goodwill shall, subject to contract between 
Sale of goodwill (he partners, be included in the assets, and it may 
after dissolution, e j(hcr separately or along other property 

of the firm. 


(2) Where the goodwill of a firm is sold after dissolution. 
Rights of buyer a P jnntT mJ }' carry oil a business competing with 
and seller of that of the bu>cr and he may advertise such 

goodwill. business, buL, subject to agreement between him 

and the buyer, he may not— 

(fl) use the firm name, 

' ( b ) represent himsell as carrvirg on the business of the 

firm, or 

(r) solicit the custom of persons who were dealing with 
the firm before its dissolution. 


(.?) Any partner may, upon the sale of the goodwill of a firm* 
make an agreement with the buyer that such partner will not 
Agreements in carry on any business similar to that of the firm 

restraint of within a specified period or within specified local 

lra£ k‘ limits, and, notwithstanding anything contained 

in section 27 of the Indian Contract Act, 1872, such agreement 
shall be valid if the restrictions imposed are reasonable. 



CHAPTER VII 

Registration of Firms 


56. The Governor-General in Council may, by notification in 
Power to exempt ^e ^’ dzettc India, direct that the provisions 
from a pplication of this Chapter shall not apply to any province 
of this Chapter, or to any part thereof in the notification. 

57. (i) The Local Government may appoint Registrars of 

Firms for the purposes of this Act, and may 
Registrars CDt °* define the areas within which they shall exercise 
their powers and perform their duties. 

(2) Every Registrar shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 

58. (7) The registration of a firm may be effected at any time 

by sending by post or delivering to the Registrar 
r^stration ° f ° the area in which any place of business of the 
firm is situated or proposed to be situated, a state¬ 
ment in the prescribed form and accompanied by the prescribed 
fee, stating— 


(a) the firm name, 

(A) the place or principal place of business of the firm. 

( c ) the names of any other places where the firm carries on 
business, 

(d) the date when each partner joined the firm. 

(e) the names in full and permanent addresses of the part¬ 
ners, and 

(/) the duration of the firm. 

The statement shall be signed by all the partners, or by their 
agents specially authorised in this behalf. 

(2) Each person signing the statement shall also verify it in 
the manner prescribed. 

(S) A firm name shall not contain any of the following words, 
namely:— 

“Crown,” “Emperor,'’ “Empress,” “Empire”, “lmperial’'i 
“King", “Queen”, “Royal”, or words expressing or 
implying the sanction, approval or patronage of the 
Crown or the Government of India or a Local Govern- 
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meat, except when the Governor-General in Council 
signifies his consent to the use of such words as part 
of the firm name by order in writing under the hand 
of one of the Secretaries of the Government of India. 


59, When the Registrar is satisfied that the provisions of 

section 58 have been duly complied with, he shall 
Registration, record an entry of the statement in a register 
called the Register of Firms, and shall file the statement. 

60. (I) When an alteration is made in the firm name or in 
the location of the principal place of business 
of a registered firm, a statement may be sent 
to the Registrar accompanied by the prescribed 
fee, specifying the alteration, and signed and 
verified in the manner required under section 58. 

(2) When the Registrar is satisfied that the provisions of 
sub-section (1) have been duly complied with, he shall amend the 
entry relating to the firm in the Register of Firms in accordance 
with the statement, and shall file it along with the statement 
relating to the firm filed under section 59. 


Recording of 
alterations in 
firm name and 
principal place 
of business. 


61, When a registered firm discontinues business at any 

Nothing of clos- P lacc or ^gins to Cdrr Y on l > usincs<; at any place, 

mg and opening such place not being its principal place of business, 

of branches any partner or agent ot the firm may send intima¬ 

tion thereof to the Registrar, who shall make a note of such intima¬ 
tion in the entry relating to the firm in the Register of Firms, 
and shall file the intimation along with the statement relating 
to the firm filed under section 59. 


62. When any partner in a registered firm alters his name 
Nothing of or permanent address, an intimation of the 

nam^ndad- alteration may he sent by am partner or agent 

dress of partners, of the firm to the Registrar, who shall deal with 
it in the manner provided in section 61. 


63. (/) When a change occurs in the constitution of a 
registered firm any incoming, continuing or outgoing partner, and 
when a registered firm is dissolved any person 
wht> was a partner immediately before the dis- 
dissofution of solution, or the agent of any such partner or 
a firm. person specially authorised in this behalf, may 

give notice to the Registrar of such change or dissolution, specify* 
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ing the date thereof; and the Registrar shall make a record of 
the notice in the entry relating to the firm in the Register of 
Firms, and shall file the notice along with the statement relating 
to the firm filed under section 59. 


(2) When a minoi who has been admitted to the benefits of 
partnership in a firm attains majority and elects to become or 
Recording of no * *° become a partner, and the firm is then a 

withdrawal of registered firm, he or his agent specially autho- 
a minor. rised in this behalf, may give notice to the Regis¬ 

trar that he has or has not become a partner, and the Registrar 
shall deal with the notice in the manner provided in sulv 
section (/). 

64. (/) The Registrar shall have power at all times to rectify 

any mistake in order to bring the entry in the 
mistakes^ 011 °* Register ol Firms lelating to any firm in con 
form it y with the documents i elating to that firm 
filed under this Chapter 

(2) On application made by all the parlies who have signed 
any document relating to a firm filed under this Chapter, the 
Registrar may rectify any mistake in such document or in the 
record or note thereof made m the Register of Firms. 

65. A Court deciding any matter relating to a registered 

Amendment of ^ rm mt, y that the Registrar shall make 

Register by orderly amendment in the entry in the Registei oi 
of Court. Firms relating to such firm which is consequential 

ujxm its decision ; and the Registiar shall amend tlu* uurv 
accordingly. 

(A (1) The Register of Firm* shall be open to inspection 
Inspection of bv any person on pavmcnt of such fee .«s mav 


(2) All statements, notices and intimations filed utulti this 
Chapter shall be open to inspection, subject to such conditions 
and on payment of such fee as may be prescribed. 

67. The Registrar shall on application furnish to anv person, 
- . any payment of such fee as may be prescribed, 

Grant o copies. a CO py ccr ^jfj e< j un( j cr \ x \ s hand, of any entry or 

portion thereof in the Register of Firms. 

6JI (/) Any statement, intimation or notice recorded nr 
^ noted in the Register of Firms shall, as against 

**. Of evidence an y pmm fay whom <>f on whoK b^lf such 
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statement, intimation or notice was signed, be conclusive proof 
of any fact therein stated. 

(2) A certified copy of an entry relating to a firm in the 
Register of Firms may be produced in proof of the fact of the 
registration of such firm, and of the contents of any statement 
intimation or notice recorded or noted therein. 

69. (/) No suit to enforce a right arising from a contract or 
conferred by this Act shall be instituted in any Court by or on 
behalf of any person suing as a partner in a firm 
registration 11011 * against the firm or any person alleged to be or 
to have been a partner in the firm unless the firm 
is registered and the person suing is or has been shown in tha 
Register of Firms as a partner in the firm. 

(2) No'suit to enforce a right arising from a contract shall 
be instituted in any Court by or on behalf of a firm against any 
third party unless the firm is registered and the persons suing 
are or have been shown in the Register of Firms as partners ip 
the firm. 

(3) The provisions of sub-sections (1) and (2) shall apply 
also to a claim of set-eff or other proceeding to enforce a right 
arising from a contract, but shall nU affect— 

(a) the enforcement of an> right to sue for the dissolution 
of a firm or for accounts of a dissolved firm, or any 
right or power to realise the property of a dissolved 
firm, or 

(b) the powers of an official assignee, receiver or Court 
under the Presidency-towns Insolvency Act, 190s), or 
the Provincial Insolvency Act, 1920, to realise the pro¬ 
perty of an insolvent partner. 

(4) This section shall not apply— 

(a) to firms or to partners in firms which have no place 
of business in British India, or whose places of business 
in British India are situated in areas to which, by noti¬ 
fication under section 55, this Chapter does not apply, 
or 

(b) to any suit or claim ot set-off not exceeding one 
hundred rupees in value which in the Presidency-towns, 
is not of a kind specified in section 19 of the Presidency 
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Small Cause Courts Act, 1882 or outside the Presidency- 
towns, is not of a kind specified in the Second Schedule 
to the Provincial Small Cause Courts Act, 1887 or to 
any proceeding in execution or other proceeding 
incidental to or arising from any such suit or claim* 

70. Any person who signs any statement, amending state¬ 
ment, notice or intimation under this Chapter containing any 
particular which he knows to be false or does not believe to be 

true, or containing particulars which he knows 
Penalty for furai-to be incomplete or does not believe to be com- 
thing false parti- pi etC( shall he punishable with imprisonment 
which may extend to three months or with fine, 

or with both. 

71. (I) The Governor-General in Council may make rules 
prescribing the fees which shall accompany documents sent to 

the Registrar of Firms, or which shall be payable 
rol» Cr t0 inspection of documents in the custody of 

the Registrar of Firms, or for copies from the 
Register of Firms : 

Provided that such fees shall not exceed the maximum fees, 
specified in Schedule I. 

(2) The Local Government may make rules— 

(a) prescribing the form of statement submitted under 
section 58, and of the verification thereof ; 

(If) requiring statements, intimations and notices under 
sections 60, 61, 62 and 63 to be in prescribed form, and 
prescribing the form thereof; 

(c) prescribing the form of the Register of Firms, and the 
mode in which entries relating to firms arc to be made 
therein, and the mode in which such entires are to hi 
amended or notes made therein ; 

(rf) regulating the procedure of the Registrar when dispute- 
arise ; 

(e) regulating the filing of documents received by the 
Registrar ; 

(f) prescribing conditions for the inspection of original 
documents; 

(g) regulating the grant of copies; 

(A) regulating the elimination of registers and documents: 
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(i) providing for the maintenance and form of an Index to 
the Register of Firms; and 

(/) generally, to carry out the purposes of this Chapter, 

(3) All rules made under this section shall be subject to the 
condition of previous publication. 

CHAPTER VIII 

Supplemental 

72. A public notice under this Act is given— 

(a) where it relates to the retirement or expulsion of a partner 
from a registered firm or to the dissolution of a 
pubtic not!ce ,ng registered firm, or to the election to become or 
not to become a partner in a registered firm by 
a person attaining majority who was admitted as a minor to the 
benefits of partnership, by notice to the Registrar of Firms under 
section 63, and by publication in the local official Gazette and 
in at least one vernacular newspaper circulating in the district 
where the firm to which it relates has its place or principal place 
of business, and 

{b) in any other case, by publication in the local official 
Gazette and in at least one vernacular newspaper 
circulating in the district where the firm to which it 
relates has its place or principal place of business. 

73. The enactments mentioned in Schedule II are hereby 

repo, lire I to the extent specified in the fourth 
Repeals. t ,i UPin ihcmrf. 

U 

74. Nothing in this Act c>r any repeal effected thereby shall 

Savings. affea or be deemed to affect— 

(a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred betorc the commencement 
of this Act, or 

(b) any right, title, interest, obligation or liability, or any¬ 
thing done or suffered before the commencement of 
this Act, or 

(c) anything done or suffered before the commencement pf 
this Act, or 


9 
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{d) any enactment relating to partnership not expressly 
repealed by this Act, or 

(*) any rule of insolvency relating to partnership, or 
(/) any rule of law not inconsistent with this Act. 

SCHEDULE I 

Maximum Feet 

[See sub-section (/) of section 71.] 


Document or act in respect of 
which the fee is payable. 

Statement under section 58 . . 
Statement under section 60 . . 
Intimation under section 61 . . 
Intimation under section 62 . . 
Notice under section 63 . . 
Application under section 64 . . 
Inspection of the Register of 
Firms under sub-section (1) 
of section 66. 

Inspection of documents relating 
to a firm under sub-section (2) 
of section 66. 

Copies from the Register of 
Firms. 


Maximum fee. 

Three rupees. 

One rupee. 

One rupee. 

One rupee. 

One rupee. 

One rupee. 

Eight annas for inspecting one 

volume of the Register. 

Eight annas for the inspection 
of all documents relating to 
one firm. 

Four annas for each hundred 
words or part thereof. 


SCHEDULE II 
Enactments Repealed 

( See section 73. ) 


Year. 

1 

No. 

1 2 

1 

Short title. 

3 



The Indian 

1872 

K 

Contract Act, 

1872. 


Burma Act 

The Burma Registra¬ 

* 1920 

VIII. 

tion of Business 

* 


Names Act, 1920. 


Extent of repeal. 
4 


Exceptions 2 & 3 
to section 27. 
The whole of 
Chapter XI. 

The whole. 


The Negotiable Instruments 
Act, 1887. 

(No. XXVI of 1881) 

An Act to define and amend the law relating to Promissory 
Notes, Bills of Exchange and Cheques. 

[ As modified up to the 1st May, 1935. ] 

Whereas it is expedient to define and amend the law relating 
Preamble. - to promissory notes, bills of exchange and cheques; 
It is hereby enacted as follows :— 


CHAPTER I 

Preliminary 


1. This Act may be called the Negotiable Instruments 
Short title. Act, 1881 : i 


It extends to the whole of British India ; but nothing herein 
T | , contained affects the Indian Paper Currency Act, 

Saving of usages 1871, section 21, or affects any local usage relating 
relating to to any instrument in an oriental language; 

bundles etc. Provided that such usages may be excluded by any 

words in the body of the instrument which indicate an intention 
that the legal relations of the parties thereto shall 
Commencement be governed by this Act; and it shall come into 
force on the first day of March, 1882. 

2. [ Repeal of enactments. ] Repealed by the Repealing and 

Amending Act, 1891 (XU of 1891). 


3. In this Act— 
Interpretation 
clause. 


“banker” includes also persons or corporation or company 
“Banker" acting as bankers; and 

‘'notary public" includes also any person appointed by the 
Local Government to perform the functions of ft 
“Notary public.” notary public under this Act. 



CHAPTER II 

Of Notes, Bilk and Cheques 


4. A “promissory note” is an instrument in writing (not 
being a bank-note or a currency-note) containing 
^Promissory an unconditional undertaking, signed by the 
maker, to pay a certain sum of money only to, or 
to the order of, a certain person, or to the bearer of the instrument. 


Illustrations 

A signs instruments in the following terms : 

(a) “I promise to pay B or order Rs. 500.” 

(b) “I acknowledge myselt to be indebted to B in Rs. 1,000, 
to be paid on demand, for value received.” 

(c) “Mr. B. I. O. U. Rs. 1,000.” 

(d) “I promise to pay B Rs. 500 and all other sums which 
shall be due to him.” 

(e) “I promise to pay B Rs. 500, first deducting thereout any 
money which he may owe me.” 

(/) “I promise to pay B Rs. 500 seven days after my marriage 
with C ” 


(g) “1 promise to pay B Rs. 500 on D’s death, provided D 
leaves me enough to pay that sum.” 

(A) “1 promise to pay B Rs. 500 and to deliver to him mv 
black horse on 1st January next.” 

The instruments respectively marked («) and (A) arc promis¬ 
sory notes. The instruments respectively marked (c), (J), (e), (/), 
(g) and (A) are not promissory notes. 


5. A “bill of exchange” is an instrument in writing containing 
“Billof an unconditional order, signed by the maker, 

exchange/' directing a certain person to pay a certain sum 

of money only to or tc the order of, a certain person or to ihe 
bearer of the instrument. 


A promise or order to pay is not “conditional,” within the 
ming of this section and section 4, by reason of the time for 
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r payment of the amount or any instalment thereof being expressed 
to be on the lapse of a certain period after the occurrence of a 
specified event which, according to the ordinary expectation of 
mankind, is certain to happen, although the time of its happening 
may be uncertain. The sum payable may be “certain,” within the 
meaning of this section and section 4, although it includes future 
interest or is payable at an indicated rate of exchange, or is accord¬ 
ing to the course of exchange, and although the instrument 
provides that, on default of payment of an instalment, the balance 
unpaid shall become due. 

The person to whom it is clear that the direction is given or 
that payment is to be made may be a “certain person/ 1 within the 
meaning of this section and section 4, although he is misnamed or 
designated by description only. 

6. A “cheque” is a bill of exchange drawn on a specified banker 
and not expressed to be payable otherwise than 
^Cheque. on c i cmanc }_ 


7.. The maker of a bill of exchange or cheque is called the 
“Drawer.*' “drawer,” the person thereby directed to pay is 

“Drawee." called the “drawee.” 

When in the bill oi in any indorsement thereon the name of 
any person is given in addition to the drawee to 
oFm-cd”** 1 C3SC restored to in case of need, such person is called 
a “drawee in case of need.” 


After the drawee of a bill has signed his assent upon the bill, 
ti or, if there are more parts thereof than one, upon 

Acceptor. one Q £ suc |j p artSj an( j delivered the same or given 

notice of such signing to the holder or to some person on his 
behalf he is called the “acceptor.” 


When a bill of exchange has been noted or protested for none 
acceptance or for better security and any person 
honour^ accepts it supra protest for honour of the drawer 

or for any one of the indorsers, such person is 
called an “acceptor for honour ” 

The person named in the instrument, to whom or to whose 
order the money is by the instrument directed 
be paid, is called the “payee.” 


-Payee 1 
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8. The “holder* of a promissory note, bill of exchange or 

cheque means any person entitled in his own 
"Holder ” name to the possession thereof and to receive or 

recover the amount due thereon from the parties thereto. 

Where the note, bill or cheque is lost or destroyed, its -holder 
is the person so entitled at the time of such loss or destruction. 

9. “Holder in due course” means any person who for con- 

“Holder in sideration became the possessor of a promissory 

due course.*’ note, bill of exchange or cheque if payable to 
bearer, 

or the payee or indorsee thereof, if payable to order before 
the amount mentioned in it became payable, and without having 
sufficient cause to believe that any defect existed in the title of 
the person from whom he derived his title. 

10. “Payment in due course” means payment in accordance 
with the apparent tenor of the instrument m good faith and 

without negligence to any person in possession 
course*” 11 * ^ ^ thereof unc ^ er circumstances which do not afford 
a reasonable ground for believing that he is 
not entitled to receive paymert of the amount therein mentioned. 

11. A promissory note, bill of exchange or cheque drawn or 

“Inland instru- made in British India, and made payable in, or 
ment.” drawn upon any person resident in British Indu, 

shall be deemed to be an inland instrument. 

12. Any such instrument not so drawn, made or made payable 

"Foreign instru- shall be deemed to be a foreign instrument, 
ment.” 

13. (/) A “negotiable instrument” means a promissory note, 
“Negotiable hill of exchange or cheque payable either to order 
instrument.” Of to bearer. 

Explanation (i )—A promissory note, bill of exchange or cheque 
is payable to order which is expressed to be so payable or which is 
expressed to be payable to a particular person, and does not contain 
words prohibiting transfer or indicating an intention that it shall 
not be transferable. 

Explanation (») A promissory note, bill of exchange or 
cheque is payable to bearer which is expressed to be so payable or 
on which the only or last indorsement is an indorsement in blank. 
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Explanation (w)*—Where a promissory note, bill of exchange 
cm: cheque, either originally or by indorsement, is expressed to be 
payable to die order of a specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

(2) A negotiable instrument may be made payable to two or 
more payees jointly, or it may be made payable in the alternative 
to one of two, or one or some of several payees. 

14. When a promissory note, bill of exchange or cheque is 
transferred to any person, so as to constitute that 
Negotiation. person the holder thereof, the instrument is said 
to be negotiated. 


15. When the maker or holder of a negotiable instrument 
signs the same, otherwise than as such maker, for the purpose of 


Indorsement. 


negotiation, on the back or face thereof or on a 
slip of paper annexed thereto, or so signs for the 


same purpose a stamped paper intended to be completed as a 
negotiable instrumert, he is said to indorse the same, and is called 
the “indorser.” 


16. (7) If the indorser signs his name only, the indorsement 

Indorsement In * s to ^ » anc * ^ he a ^ s a direction 

blank’* and “in to pay the amount mentioned in the instrument 


full.** 

‘Indorsee.** 


to, or to the order of, a specified person, the 
indorsement is said to be “in full” ; and the person 


so specified is called the “indorsee” of the instrument. 


(2) The provisions of this Act relating to a payee shall apply 
with the necessary modifications to a indorsee. 


17. Where an instrument may be construed either as a 
Ambiguous promissory note or bill of exchange, the holder 

instruments. may at his election treat it as either, and the 
instrument shall be thenceforward treated accordinly. 


18. If the amount undertaken or ordered to be paid is stated 


Where amount 
is stated 
differently in 
figures and 


differently in figures and in words, the amount 
stated in words shall be the amount undertaken 
or ordered to be paid. 


words* 


19. A promissory note or bill of exchange, in which no tir^ e 
teniments pay- for payment is specified, and a cheque, are pay* 
Ale on demand, able, on demand. 
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20. Where one person signs and delivers to another a paper 
stamped in accordance with the law relating to negotiable instru¬ 
ments then in force in British India, and either wholly blank or 

having written thereon an incomplete negotiable 
teUmwaits mpCd instrument, he thereby gives pnma facie authority 
to the holder thereof to make or complete, as the 
case may be, upon it a negotiable instrument, for any amount 
specified therein and not exceeding the amount covered by the 
stamp, The person so signing shall be liable upon such intru- 
ment, in the capacity in which he signed the same, to any holder 
in due course for such amount: Provided that no person other 
than a holder in due course shall recover from the person delivering 
the instrument anything in excess of the amount intended by him 
to be paid thereunder. 

21. In a promissory note or bill of exchange the expressions 

t ^ ht” *X)n Jnd “on presentment” mean on demand. 

presentment." The expression, “after sight” means, in a promis- 

“After sight.” sory note, after presentment for sight, and, in a 

bill of exchange, after acceptance, or noting for non-acceptance, 
or protest for non-acceptance. 

22. The maturity of a promissory note or bill of exchange is 

“Maturity.” the date at which it falls due. 

Every promissory note or bill of exchange which is not ex* 
pressed to be payable on demand, at sight or on 
Days of grace. presentment is at maturity on the third day after 
the day on which it is expressed to be payable. 


23. In calculating the date at which a; promissory note or bill 
Calculating of exchange, made payable a stated number of 

^n^payable months after date or after sight, or after a certain 
so many months event, is at maturity, the period stated shall be 

afterdate held to terminate on the day of the month which 

or sight. 

corresponds with the day on which the instrument is dated, or 
presented for acceptance or sight, or noted for non-acceptance, or 
protested for non-acceptance, or the event happens, or, where the 
instrument is a bill of exchange made payable a stated number of 
months after sight and has been accepted for honour, with the day 
on which it was so accepted. If the month in which the period 
would terminate has no corresponding day, the period shall be held 
to terminate on the last day of such month. 
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Illustrations 

(a) A negotiable instrument, dated 29th January, 1878, is made 
payable at one month after date. The instrument is at 
maturity on the third day after the 28th February, 1878, 

(b) A negotiable instrument dated 30th August, 1878, is made 
payable three months after date. The instrument is at 
maturity on the 3rd December, 1878. 

(r) A promissory note or bill of exchange, dated 31st August, 
1878, is made payable three months after date. The instrument 
is at maturity on the 3rd December, 1878. 


24. In calculating the date at which a promissory note or 
Calculating bill of exchange made payable a certain number 

arnote^^ablc ^*7* a ^ ter ^ ate or ^ ter sight or after a certain 
so many days event is at maturity, the day of the date, or of 

after date or presentment for acceptance or sight, or of protest 

sight 

for non-acceptance, or on which the event happens, shall be 
excluded. 


25. When the day on which a promissory note or bill of 
When day of exchange is at maturity is a public holiday, the 

holiday^ ** * instrument shall be deemed to be due on the next 

preceding business day. 


Explanation :—The expression “public holiday” includes Sun¬ 
days, New Year’s day, Christmas day : if, either of such days falls 
on a Sunday, the next following Monday : Good Friday; and any 
other day declared by the Local Government, by notification in 
the official Gazette, to be a public holiday. 


CHAPTER III 

Parties to Notes, Bills and Cheques 

26, Every person capable of contracting, according to the law 
to which he is subject, may bind himself and ht 
bound b y the maki Ag» drawing, acceptance, 
notes, ete. indorsement, delivery and negotiation of a 

, promissory note, bill of exchange or cheque. 
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A minor may draw, indorse, deliver and negotiate such 
Minor. instrument so as to bind all parties except himself. 


Nothing herein contained shall be deemed to empower a 
corporation to make, indorse or accept such instruments except 
in cases in which, under the law for the time being in force, they 
are so empowered. 

27. Every person capable of binding himself or of being 

bound, as mentioned in section 26, may so bind 
A®* 9 "*- himself or be bound by a duly authorized agent 

acting in his name. 

A general authority to transact business and to receive and 
discharge debts does not confer upon an agent the power of accept¬ 
ing or indorsing bills of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import 
an authority to indorse. 

28. An agent who signs his name to a promissory note, bill 

of exchange or cheque without indicating thereon that he signs 
as agent, or that he does not intend thereby to incur personal 
Liability of agent responsibility, is liable personally on the instru- 
signing. meat, except to those who induced him to sign 

upon the belief that the principal only would be 
held liable. 


29. A legal representative of a deceased person who signs his 

Liability of legal name to a P romisso, y note, bill of exchange or 
representative cheque is liable personally thereon unless he 

signing. expressly limits his liability to the extent of the 

assets received by him as such. 

30. Tfte drawer of a bill of exchange or cheque is bound, in 

case of dishonour by the drawee or accepto’ 
Liability of drawer, thereof, to compensate the holder, provided due 
notice of dishonour has been given to, or received by, the drawe 
as hereinafter provided. 


31. The drawee of a cheque having sufficient funds of the 
liability of drawer in his hands, properly applicable to the 
drawe e of payment of such cheque must pay the cheque 

when duly required so to do, and, in default of 
such payment, must compensate the drawer for any loss or damage- 
caused by such default 
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32. In the absence of a contract to the contrary the maker 
of a promissory note and the acceptor before maturity of a hill 
Liability of of exchange are bound to pay the amount thereof 

and acceptor* at maturi ty according to the apparent tenor of 

of bill the note or acceptance respectivdy, and the 

acceptor of a bill of exchange at or after maturity is bound to pay 
the amount thereof to the holder on demand. 


In default of such payment as aforesaid, such maker or 
acceptor is bound to compensate any party to the note or bill for 
any loss or damage sustained by him and caused by such default. 

33. No person except the drawee of a bill of exchange or all 
Only drawee can or some of several drawees, or a person named 
cxceptui need therein as a drawee in case of need, or an acceptor 
or for honour. for honour, can bind himself by an acceptance. 

34. Where there are several drawees of a bill of exchange 

Acceptance by * irt 1 °t partners, each of them can accept it 

several drawees for himself, but none of them can accept it for 
not partners. another without his authority. 

35. In the absence of a contract to the contrary* whoever 

Liability of indorse* and delivers a negotiable instrument 
indorser. before maturity, without, in such indorsement, 

expressly excluding or making corditionnl his own liability, is 
bound thereby to every subsequent holder, in case of dishonour 
by the drawee, acceptor or maker to compensate such holder for 
any loss or damage caused to him by such dishonour, provided 
due notice of dishonour has been given to or received by, such 
indorser as hereinafter provided. 


Every indorser after dishonour is liable as upon an instrument 
payable on demand. 

36. Every prior party to a negotiable instrument is liable 
Liability of prior thereon to a holder in div toursc until the instru- 
parties to holder mcn t jyjy satisfied, 

in due course. 

37, The maker of a promissory note or cheque, the drawer 

Maker, drawer of a bill of exchange until acceptance, and the 
ami acceptor acceptor are, in the absence of a contract to the 

principals. contrary* respectively liable thereon as principal 

debtors, and the other parties thereto are liable thereon as sureties 
for the maker, drawer or acceptor, as the oa$e may be. 
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38. As between the parties so liable as sureties, each prior 
Prior party a party is in the absence of a contract to the 

pwtofrach 1 ^" °o ntrJr y> a l so liable thereon as a principal debtor 
subsequent party, in respect of each subsequent party. 


Illustration 


A draws a bill payable to his own order on B, who accepts. 
A afterwards indorses the bill to C, C to D and D to E. As 
between E and B, B is the principal debtor, and A, C and D are 
his sureties. As between E and A, A is the principal debtor, and 
C and D are his sureties. As between E and C, C is the principal 
debtor and D is his suicty. 


39. When the holder of an accepted bill of exchange enters 

into any contract with the acceptor which, under 
1 ^ 0^872 section 134 or US of the Indian Contract Act, 
1872, would discharge the other parties, the holder 
may expressly reserve his right to charge the other parties, and in 
such case they are not discharged. 

40. When the holder of a negotiable instrument, without the 

Discharge of consent of the indorser, destroys the indorser’s 

indorser’s remedy against a prior party, the indorser is 

liability discharged from liability to the holder to the same 

extent as if the instrument had been paid at maturity. 


Illustration 

A is the holder of a bill of exchange made payable to the order 
of B, which contains the following indorsements m blank :— 

First indorsement, “B”. 

Second indorsement, “Peter Williams.” 

Third indorsement, “Wright & Co.” 

Fourth indorsement, “John Rozario.” 

This bill A puts in suit against John Rozario and strikes out, 
without John Rozario’s consent, the indorsements by Peter 
Williams and Wright & Co. A is not entitled to recover any¬ 
thing from John Rozario. 

41. An acceptor of a bill of exchange already indorsed is not 
Acceptor bound rc ^ cvc< * ^ rom liability by reason that such indorse- 
ahbough indorse- *nent IS fo r ged> if he knew or had reason to believe 
meot forged. the indorsement to be forged when he accepted 
the bill 
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42. An acceptor of a bill of exchange drawn in a fictitious 
.name and payable to the drawer’s order is not* by 
Acoqptaaced: reason that such name is fictitious; relieved from 

&ditioan>Mie liability to any holder in due course claiming 

* ' under an indorsement by the same hand as the 

drawer’s signature, and purporting to be made by the drawer. 


43. A negotiable instrument made, drawn, accepted, indorsed 
or transferred without consideration, or for a consideration which 
fails, creates no obligation of payment between 
Negotiable instru- the parties to the transaction. But if any such 

wjtho U ™ consi - CtC party ^ as trans f crre d the instrument with or 
deration. without indorsement to a holder for consideration, 

such holder, and every subsequent holder deriving 
title from him, may recover the amount due on such instrument 
from the transferor for consideration or any prior party thereto. 

Exception I .—No party for whose accommodation a negotiable 
instrument has been made, drawn, accepted or irdorsed can, if he 
has paid the amount thereof, recover thereon such amount from 
any person who became a party to such instrument for his 
accommodation. 


Exception II .—No party to the instrument who has induced 
any other party to make, draw, accept, indorse or transfer the same 
to him for a consideration whicli he has failed to pay or perform 
in full shall recover thereon an amount exceeding the consideration 
(if any) which he has actually paid or performed. 

44. When the consideration for which a person signed a 

Partial absence or P rom ^ ssor y note ’ kill of exchange or cheque 
failure of money- consisted of money, and was originally absent in 
consideration. part or has subsequently failed in part, the sum 
which a holder standing in immediate relation with such signer is 
entitled to receive from him is proportionately reduced. 

Explanation .—The drawer of a bill of exchange stands in 
immediate relation with the acceptor. The maker of a promissory 
note, bill of exchange or cheque stands in immediate relation with 
the payee and the indorser with his indorsee. Other signers may 
by agreement stand in immediate relation with a holder. 
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Illustration 

A draws a bill on B for Rs. 500 payable to the order of A. B 

Accepts the bill, but subsequently dishonours it by non-payment. 

A sues B on the bill. B proves that it was accepted for value as 

to Rs. 400, and as an accommodation to the plaintiff as to the 

residue. A can only recover Rs. 400. 

45. Where a part of the consideration for which a person 

signed a promissory note, bill of exchange or cheque, though not 

consisting of money, is ascertainable in money without collateral 

enquiry, and there has been a failure of that part, 

Partial failure of ,^ e sum w hi c h a holder standing in immediate 

consideration not . " 

consisting of relation with such signer is entitled to receive 

money from him is proportionally reduced. 

45. A. Where a bill of exchange has been lost before it is 
over-due, the person who was the holder of it 
c^pficit/'oMost ma y aPP*y to the drawer to give him another bill 
bill of the same tenor, giving security to the drawer, 

if required, to indemnify him against all persons 
whatever in case the bill alleged to have been lost shall be found 
again. 

If the drawer on request as aforesaid refuses to give such 
duplicate bill, he may be compelled to do so. 


CHAPTER IV 

Of Negotiation 

4ti. The making, acceptance or indorsement of a promissory 
note, bill of exchange or cheque is completed by 
Delivery. delivery, actual or constructive., 

As between parties standing in immediate relation delivery 
to be effectual must be made by the party making, accepting or 
indorsing the instrument, or by a person authorised by him in that 
behalf. 

As between parties and any holder of the instrument other 
-than a holder in due course, it may be shown that the instrument 
Was delivered conditionally or for a special purpose only, and no* 
lor the purpose of transferring absolutely the property therein. 
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A promissory Dote, hill of exchange or cheque payable to bearer 
is negotiable by the delivery thereof. 

A promissory note, hill of exchange or cheque payable to order 
is negotiable by the holder by indorsement and delivery thereof. 

47. Subject to the provisions of section 58, a promissory note, 

Negotiation by bill of exchange or cheque payable to beater is 
delivery. negotiable by delivery thereof. 

Exception.—A promissory note, bill of exchange or cheque 
delivered on condition that it is not to take effect except in a 
certain event is not negotiable (except in the hands of a holder 
for value without notice of the condition) unless such event 
happens. 

Illustrations 

(a) A, the holder of a negotiable instrument payable to bearer, 
delivers it to B’s agent to keep for B. The instrument has been 
negotiated. 

( b ) A, the holder of a negotiable instrument payable to 
bearer, which is in the hands of A’s banker, who is at the time 
the banker of B, directs the banker to transfer the instrument to 
B’s credit in the banker’s account with B. The banker does so, 
and accordingly now possesses the instrument as B's agent. The 
instrument has been negotiated, and B has become the holder of 
it. 

48. Subject to the provisions of section 58, a promissory note, 

bill of exchange or cheque payable to order, is 
hidorsemmt. ^ ne S<>tiable by the holder by indorsement and 
delivery thereof. 

49. The holder of a negotiable instrument in blank may, with¬ 

out signing his own name, by writing above tbe 
Conversion of indorser’s signature a direction to pay to any 
blaS S Stoin- ,n °*ker person as indorsee, convert the indorsement 
dorsement in full in blank into an indorsement in full; and the 
holder does not thereby incur the responsibility 

of an indorser. 

50. The indorsement of a negotiable instrument followed by 

delivery transfers to the indorsee the property 
Meet of indorse, fa&an with the right of further negotiation; 

but the indorsement may, by express words, 
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restrict or exclude such right* may merely constitute the in¬ 
dorsee an agent to indorse the instrument, or to receive its contents 
for the indorser or for some other specified person. 


Illustrations 


B signs the following indorsements on different negotiable 
instruments payable to bearer 

(a) “ Pay the contents to C only.” 

(£) “Pay C for my use.” 

(c) “Pay C or order for the account of B” 

(d) “The within must be credited to C” 

These indorsements exclude the right of further negotiation 
by C. 


(e) “Pay C” 

(/) “ Pay C, value in account with the Oriental Bank.” 

(g) “ Pay the contents to C, being part of the consideration 
in a certain deed of assignment executed by C, to the 
indorser and others.” 

These indorsements do not exclude the right of further 
negotiation by C. 

51. Every sole maker, drawer, payee or indorsee, or all of 
several joint makers, drawers, payees or indorsees, 
negotiat^ a ne S°l' a hle instrument may, if the negotia¬ 

bility of such instrument has not been restricted 
or excluded as mentioned in section 50 indorse and negotiate the 


same. 

Explanation ,—Nothing in this section enables a maker or 
drawer to indorse or negotiate an instrument, unless he is in law¬ 
ful possession or is holder thereof; or enables a payee or indorsee 
to indorse or negotiate an instrument, unless he is holder thereof. 


Illustration 

A bill is drawn payable to A or order. A indorses it to B, 
the indorsement not containing the words, “ or order ” or any 
equivalent words. B may negotiate the instrument. 

52. The indorser of a negotiable instrument may, by express 
words in the indorsement, exclude his own 
Indorser who ex- liability thereon, or make such liability or the 
Ikbdfty or nwkes r ^ lt indorsee to receive the amount due 

it conditional thereon depend upon the happening of sL specified 
event , although such event may never happen. 
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Where an indorser so excludes his liability and afterwards be¬ 
comes the holder of the instrument, all intermediate indorsers are 
liable to him. 


Illustrations * * 

(a) The indorser of a negotiable instrument signs his nsnays 
adding the words— 

“Without recourse” 

Upon this indorsement he incurs no liability. 

(b) A is the payee and bolder of a negotiable instrument. 
Excluding personal liability by an indorsement “ without recourse ” 
he transfers the instrument to B, and B indorses it to C, who 
indorses it to A. A is not only reinstated in his former rights, 
but has the rights of an indorsee against B and C. 

53. A holder of a negotiable instrument 
Holder deriving w hu derives title from a holder in due course 

p ldcF has the rights therein of that holder in due 
in due course. ° 

course 


54. 


Instrument in¬ 
dorsed in blank. 


Subject to the provisions hereinafter contained as to 
crossed cheques, a negotiable instrument indorsed 
in blank is payable to the bearer thereof even 
although originally payable to order. 


55. If a negotiable instrument after having been indorsed in 


Conversion of 
indorsement in 
blank into 
indorsemenl 
in full 


blank is indorsed in full, the amount of it cannot 
be claimed from the indorser in full, except by 
the pei son to whom it has been indorsed in full, 
or b) one who derives title through such person. 


56. No writing on a negotiable instrument is valid for the 
purpose of negotiation if such writing purports 
partZ'mlbt t0 transfer onl y a P art o£ tbe amount appearing 
to be due on the instrument; but, where such 
amount has been partly paid a note to that effect may be indorsed 
on the instrument, which may then he negotiated for the balance. 


Legal representa¬ 
tive cannot by 
delivery only 
negotiate instru¬ 
ment indorsed 
by deceased. 


57. The legal representative of a deceased 
person cannot negotiate by delivery only a promi¬ 
ssory note, bill of exchange or cheque payable to 
order and indorsed by the deceased but not 
delivered. 
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58. When a negotiable instrument has been lost or has been 
obtained from any maker, acceptor or holder thereof by means 

of an offence or fraud, or for an unlawful consi- 
ribULKtTby un- deration, 110 possessor or indorsee who claims 
lawful or through the person who found or so obtained the 
for unlawful con- instrument is entitled to receive the amount due 
tUeration. thereon from such maker, acceptor or holder, or 
from any party, prior to such holder, unless such possessor or 
indorsee is, or some person through whom he claims was, a holder 
thereof in due course. 

59. The holder of a negotiable instrument, who has acquired 

Instrument a f tir dishonour, whether by non-acceptance or 


non-payment, with notice thereof, or after 
maturity, has only, as against the other parties, the 
rights thereon of his transferor : 

Provided that any person who, in good faith and for considera¬ 
tion, becomes the holder, after maturity, of a promissory note or 
bill of exchange made, drawn or accepted with- 
°ut consideration, for the purpose of enabling 
some party thereto to raise money thereon, may 
recover the amount of the note or bill from any prior party. 


acquired after 
dishonour or 
when overdue. 


Illustration 


The acceptor of a bill of exchange, when he accepted it, 
deposited with the drawer certain goods as a collateral security 
for the payment of the bill, with power to the drawer to sell the 
goods and apply the proceeds in discharge of the bill if it were not 
paid at maturity. The bill not having been paid at maturity, the 
drawer sold the goods and retained the proceeds but indorsed 
the bill to A. A’s title is subject to the same objection as the 
drawer's title. 


60. A negotiable instrument may be negotiated (except by 
Ins trumen t the maker, drawee or acceptor after maturity) 
ne g o t ia b le till until payment or satisfaction thereof by the maker, 
payment or drawee or acceptor at or after maturity, but not 
satisfaction. after such payment or satisfaction. 



CHAPTER V 

Of Preaentment 


61. A bill of exchange payable after sight must, if no time 
place is specified therein for presentment, be presented to the 

drawee thereof for acceptance, if he can, after 
acc^ptanc^ *° F reasonable search, be found, by a person entitled 
to demand acceptance, within a reasonable time 
after it is drawn, and in business hours on a business day. In 
default of such presentment, no party thereto is liable thereon to 
the person making such default. 

If the drawee cannot, after reasonable search, be found, the 
bill is dishonoured. 

If the bill is directed to the drawee at a particular place, it 
must be presented at that place ; and, if at the due date for 
presentment he cannot, after reasonable search, be found there, 
the bill is dishonoured. 

Where authorised by agreement or usage, a presentment 
through the post office by means of a registered letter is sufficient. 

62. A promissory note, payable at a certain period after 

Presentment of s ^ht, must be presented to the maker thereof 
promissory note for sight (if he can, after reasonable search, be 
for sight. found) by a person entitled to demand payment, 

within a reasonable time after it is made and in business hours 
on a business day. In default of such presentment, no party there¬ 
to is liable thereon to the person making such default. 

63. The holder must, if so required by the drawee of a Jull 

of exchange presented to him for acceptance, 
Drawee’s time allow the drawee forty-eight hours (exclusive of 
for deliberation. public holidays) to consider whether he will accept 
it. 

64. Promissory notes, bills of exchange and cheques must be 

presented for payment to the maker, acceptor or 
payment 1 ^ *° F drawee thereof respectively, by or on behalf of the 
holder as hereinafter provided. In default of such 
presentment, the other parties thereto are not liable thereon to such 
holder. 

Where authorised by agreement or usage, a presentment 
through the post office bv means of a ' * 
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Exception .—Where a promissory note is payable tm demand 
and is not payable at a specified place* no presentment is necessary 
in order to charge the maker thereof. 


Hours for 
presentment. 


65, Presentment for payment must be made 
during the usual hours of business* and, if at a 
banker’s^ within banking hours. 


Presentment for 
payment of instru- 


66. A promissory note or bill of exchange 
made payable at a specified period after date or 


ment payable after sight thereof, must be presented for payment at 
** « maturity. 


67. A promissory note payable by instalments must be 
Presentment for presented for payment on the third day after the 
°L pr °" date ^ xcc l f° r Payment of each instalment; and 
payable by non-payment on such presentment has the same 

instalment. effect as non-payment of a note at maturity. 


Presentment for 68. A promissory note, bill of exchange or 
payment of in- cheque made, drawn or accepted payable at a 
strument payable specified place and nnl elsewhere must, in order 
an^not^ PlaCC *° c ^ ar ^ c an y P art Y thereto, be presented for 
elsewhere. payment at that place. 


69. A promissory note, or bill of exchange, made, drawn or 

- , 4 accepted payable at a specified place must, in 

able at specified order to charge the maker or drawer thereoi, be 
place. presented for payment at that place. 

70. A promissory note or bill of exchange not made payable 

„ as mertioned in .sections 68 and 69, must be 

where no ex- presented tor payment at the place of business 

elusive place (if any), or at the usual residence, of the maker, 

specified, drawee or acceptor thereof, as the case may be. 

71. If the maker, drawee or acceptor of a negotiable instru- 

Frescntment ment has no known place of business or fixed 

Sr^n^ residence, and no place is specified in the instru- 

place of business ment for presentment for acceptance or payment, 

or residence. such presentment may be made to him in person 

wherever he can be found. 

72. Subject to the provisions of section 84, a cheque must, 

in order to charge the drawer, be presented at 
Presentment of bank upon which it is drawn before the relation 

cheque to charge between the drawer and his banker has been 

altered to the prejudice of the drawer. 
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73. A cheque must, in order to charge any 
dMeq^to^harge P er,on excC P l the drawer, be presented within a 
any other person, reasonable time after delivery thereof by such 
person. 


74. Subject to the provisions of section 31, a negotiable 
Presentment of instrument payable on demand must be presented 
instrument pay- for payment within a reasonable time after it is 
able on demand received by the holder. 


75. Presentment for acceptance or payment may be made to 
Presentment by the duly authorized agent of the drawee, maker 
or acceptor, as the case may be, or, where the 
drawee, maker or acceptor has died, to his legal 
representative, or, where he has been declared an 
insolvent, to his assignee. 


or to agent, 
representative of 
deceased or 
assignee of 
insolvent. 


75.A. Delay in presentment for acceptance or payment is 
excused if the delay is caused by circumstances beyond the control 
_ r ii of the holder, and not imputable to his default, 
in presentment misconduct or negligence. When the cause ot 
for acceptance Jclay ceases to operate, presentment must be made 

or payment. within a reasonable time. 


76. No presentment for payment is necessary, and the instru- 
When present- ment is dishonoured at the due date for present¬ 
ment unnecessary, ment, in any of the following cases :— 

(a) if the maker, drawee or acceptor intentionally prevents the 
presentment of the instrument, or, 

if the instrument being payable at his place of business, he 
closes such place on a business day during the usual business 
hours, or # 

if the instrument being payable at some other specified place, 
neither he nor any person authorised to pay it attends at such 
place during the usual business hours, or, 

if the instrument not being payable at any specified place, he 
cannot after due search be found ; 

(A) as against any party sought to be charged therewith, if he 
has engaged to pay notwithstanding non-presentment; 

( c ) as against any party if, after maturity, with knowledge 
that the instrument has not been presented— 

he makes a part payment on account of the amount due on 
the instrument 
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of promises to pay the amount due thereon in whole or 
in part, 

or otherwise waives his right to take advantage of any de¬ 
fault in presentment for payment; 

(rf) as ag ains t the drawer, if the drawer could not suffer 
damage from the want of such presentment. 

77. When a bill of exchange accepted payable at a specified 
Liability of bank, has been duly presented there for payment 

and dishonoured, if the banker so negligently or 
dSin^with b 31 improperly keeps, deals with or delivers back such 
presented for bill as to cause loss to the holder, he must corn- 
payment. 

pensate the holder for such loss 


CHAPTER VI. 

Of Payment and Interest 


78. Subject to the provisions of section 82, clause (c), pav- 

Towhom mcnt t ^ ie jmount due on a promissory note, 

payment should hill of exchange or cheque must in order to dis- 
bemade. charge the maker or acceptor, be made to the 

bolder of the instrument. 

79. When interest at a specified rate is expressly made pay¬ 
able on a promissory note or bill of exchange, interest shall be 

calculated at the rate specified, on the amount 
lat^spec^ed 11 t ^ le P nn cipal money due thereon, from the 

date of the instrument, until tender or realization 
of such amount, or until such date after the institution of a suit 
to recover such amount as the Court directs. 


80. When no rate of interest is specified in the instrument, 
interest on the amount due thereon shall, notwithstanding any 
agreement relating to interest between any parties 
noratTs^cificd irstrument, be calculated at the rate of 

six per centum per annum, from the date at which 
the same ought to have been paid by the party charged, until 
tender or realization of the amount due thereon, or until such 
date after the institution of a suit to recover such amount as the 
Court directs. 

Explanation .—When the party charged is the indorser of an 
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instrument dishonoured by non-payment he is liable to pay interest 
only from the time that he receives notice of the dishonour. 

81. Any person liable to pay, and called upon by the holder 
thereof to pay, the amount due on a promissory 
note, bill of exchange or cheque is, before pay¬ 
ment, entitled to have it shown, and is on pay¬ 
ment entitled to have it delivered up to him, or 
if the instrument is lost or cannot be produced, 
to be indemnified against any further claim thereon against him. 


Delivery of 
instrument on 
payment, or 
indemnity in 
case of loss. 


CHAPTER VII. 

Of Discharge from Liability on Notes, Bilb and Cheques 

82. The maker, acceptor or indorser respectively of a 

Discharge from negotiable instrument is discharged from liability 
liability— thereon— 

(a) to a holder thereof who cancels such acceptor s or in¬ 

dorses name with intent to discharge him, and 
by cancellation. to a ]j paries claiming under such holder ; 

(b) to a holder thereof who otherwise discharges such maker, 

acceptor or indorser, and to all parties deriving 
title under such holder after notice of such dis¬ 
charge : 

(c) to all parties thereto, if the instrument is payable to 
bearer or has been indorsed in blank, and such 
maker, acceptor or indorser makes payment in 

due course of the amount due thereon. 

83. If the holder of a bill of exchange allows the drawee more 
than forty-eight hours, exclusive of public holi¬ 
days, to consider whether he will accept the same, 
all previous parties not consenting to such allow¬ 
ance are thereby discharged from liability to such 
holder. 

84. (/) Where a cheque is not presented for payment within 
a reasonable time of its issue, and the drawer or person on whose 

account it is drawn had the right, at the time 
when presentment ought to have been made, as 
between himself and the banker, to have the 
cheque paid and suffers actual damage thro” 
the delay, he is dischar<wd ** ♦*** 


by release. 


by payment. 


Discharge by al¬ 
lowing drawee 
more than forty- 
eight hours to 
accept. 


When cheque 
not duly 
presented and 
drawer damaged 
thereby. 
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damage, that is to say, to the extent to which such drawer or 
person is a creditor of the banker to a larger amount than he would 
have been if such cheque had been paid. 

(2) In determining what is a reasonable time, regard shall 
be had to the nature of the instrument, the usage of trade and of 
bankers, and the facts of the particular case. 

(S) The holder of the cheque as to which such drawer or 
person is so discharged shall be a creditor, in lieu of such drawer 
or person, of such banker to the extent of such discharge and 
entitled to recover the amount from him. 


Illustrations 

(a) A draws a cheque for Rs. 1,000, and, when the cheque 
ought to be presented, has funds at the bank to meet it. The 
bank fails before the cheque is presented. The drawer is dis¬ 
charged, but the holder can prove against the bank for the amount 
of the cheque. 

(/>) A draws a cheque at Ambala on a bank in Calcutta. 
The bank fails before the cheque could be presented in ordinary 
course. A is not discharged, for he has not suffered actual damage 
through any delay in presenting the cheque. 

85. (7) Where a cheque payable to order 
to^der Paya ^ C P ur P° rts to be indorsed by or on behalf of the 
payee, the drawee is discharged by payment in 

due course. 


(2) Where a cheque is originally expressed to be payable to 
bearer, the drawee is discharged by payment m due course to the 
bearer thereof, notwithstanding any endorsement whether in full 
or in blank appearing thereon, and notwithstanding that any such 
endorsement purports to restrict or exclude further negotiation. 


85~A. Where any draft, that is an order to pay money drawn 

Drafts drawn by hy onc °® ce a bank u P° n an °ther °® cc °f the 
one branch of a same bank for a sum of money payable to order 
hank on another on demand, purports to be endorsed by or on bc- 
payabte to order, j^if ^ the bank i s discharged by the 

payment in due course. 


^ 86, If the holder of a bill of exchange acquiesces m a qualified 
Cou ^gce, or one limited to part of the sum mentioned in the 



rm act, 1587 


Kaitiet 4 ot con* bill, or which substitutes a different place or 

Sg# for payment, or which, where the drawees toft 

qualified or not partners, is not signed by all the drawees, aft 

limited previous parties whose consent is not obtained to 

acceptance. 

such acceptance are discharged as against the holder and those 
claiming under him, unless on notice given by the holder they 
assent to such acceptance. 

Explanation.—An acceptance is qualified— 

(a) where it is conditional, declaring the payment to be 
dependent on the happening of an event therein stated ; 


(b) where it undertakes the payment of part only of the 
sum ordered to be paid ; 

( c ) where, no place of payment being specified on the order, 
it undertakes the payment at a specified place, and not 
otherwise or elsewhere ; or where a place of payment 
being specified in the order, it undertakes the payment 
at some other place and not otherwise or elsewhere ; 

( d ) where it undertakes the payment at a time other than 
that at which under the order it would be legally due. 

87. Any material alteration of a negotiable instrument 
renders the same void as against any one who is 
a party thereto at the time of making such 
alteration and does not consent thereto, un¬ 
less it was made in order to carry out the common intention of 
the original parties ; 

and any such alteration, if made by an indorsee, discharges his 
Alteration by in- indorsei from all liability to him in respect of 
dorsee. the consideration thereof. 


Effect of material 
alteration. 


The provisions of this section are subject to those of sections 
20, 49, 86 and 125. 

88. An acceptor or indorser of a negotiable instrument is 

Acceptor or bound by his acceptance oi indorsement notwith* 

notwithstanding s * anc ^ R £ an V previous alteration of the instru- 
previous ment. 

alteration. 

89. Where a promissory note, bill of exchange or cheque 

Payment of has been materially altered but does not appear 

SriL havc been « aitered; . 

is not apparent f 1 

or where a cheque is presented for ravment wfcir-K « 



at the time of presentation appear to be crossed or to have had a 
crossing which has been obliterated, 

payment thereof by a person or banker liable to pay, and 
paying the same according to the apparent tenor thereof at the 
time of payment and otherwise in due course, shall discharge 
such person or banker from all liability thereon; and such pay¬ 
ment shall not be questioned by reason of the instrument having 
been altered or the cheque crossed. 

90. If a bill of exchange which has been negotiated is, at or 
JExtinguishment after maturity, held by the acceptor in his own 
on bttHii accep-° n r *#ht, r *£hts of action thereon are extinguished, 
tor’s hands. 


CHAPTER VIII. 

Of Notice of Dishonour 


91. A bill of exchange is said to be dishonoured by non- 
acceptance when the drawee, or one of several 
jttOMc^ptance. drawees not being partners, makes default in 
acceptarce ujion being duly required to accept the 
bill, or where presentment is excused and the bill is not accepted. 

Where the drawee is incompetent to contract, or the accep¬ 
tance is qualified, the bill may be treated as dishonoured. 


92. A promissory note, bill of exchange or cheque is said to 

be dishonoured by non-payment when the maker 
n^pa^nenT t ^ >c note » acc ^ptor of the bill or drawee of the 

cheque makes default in payment upon being 
duly required to pay the same. 

93, When a promissory note, bill of exchange or cheque is 

dishonoured by non-acceptance or nonpayment, the holder there- 
B and to whom or some P art Y thereto who remains liable 

notice should thereon, must give notice that instrument has been 
be given. so dishonoured to all other parties whom the 

holder seeks to make severally liable thereon, and to some one of 
several parties whom he seeks to make jointly liable thereon. 

Nothing in this section renders it necessary to give notice to 
the maker of the dishonoured promissory note or the drawee or 
acceptor of the dishonoured bill of exchange or cheque. 
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94. Notice of dishonour may be given to duly authorised 
agent of the person to whom it is required to be given, or, where 
he has died, to his legal representative, or where 
maybe bas ^ ccn dec l arcd an insolvent, to his assignee ; 
given. may be oral or written ; may, if written, be sent 

by post; and may be in any form; but it must 
inform the party to whom it is given, either in express terms or 
by reasonable intendment, that the instrument has been dis¬ 
honoured, and in what way, and that he will be held liable there¬ 
on ; and it must be given within a reasonable time after dishonour, 
at the place of business or (in case such party has no place of 
business) at the residence of the party for whom it is intended* 


If the notice is duly directed and sent by post and miscarries, 
such miscarriage does rot render the notice invalid. 

95. Any party receiving notice of dishonour must, in order 

Party receiving to render an y P rior P Art Y luble to himself, give 
notice of dishonour to such party within a reason¬ 
able time, unless such party otherwise receives due 
notice as provided by section 93. 

96. When the instrument is deposited with an agent for 
presentment, the agent is entitled to the same 
time to give notue to his principal as if he were 
the holder gmng notice of dishonour, and the 

principal is entitled to a further like period to give notice of 
dishonour. 


must transmit 
notice of dis¬ 
honour. 


Agent for 
presentment 


When party to 
whom notice 
given is dead 


97. When the party to whom notice of dis- 
honoiiT is despatched is dead, but the party des¬ 
patching the notice is ignorant of his death, the 


notice is sufficient. 


When notice of ^ l , , 

dishonour it 9o No notice ot dishonour is necessary- 

unnecessary. 

(a) when it is dispensed with by the party entitled thereto; 

(&) in order to charge the drawer when he has counter¬ 
manded payment; 

(i c ) when the party charged could not suffer damage for 
want of notice; 

(4) when the party entitled to notice cannot after due 
search be found; or the party bound to give notice is* 
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for any other reason, unable without any fault of his 
own to give it: 

(e) to discharge the drawers when the acceptor is also a 
drawer; 

(/) in the case of a promissory note which is not negotiable : 

( g ) when the party entitled to notice, knowing the facts, 
promises unconditionally to pay the amount due on 
the instrument. 


CHAPTER IX. 


Of Noting and Protest 

99. When a promissory note or bill of exchange has been 
dishonoured by non-acceptance or non-payment, the holder may 
cause such dishonour to be noted by a notary 
public upon the instrument, or upon a paper 
attached thereto , or partly upon each. 

Such note must be made within a reasonable time after dis¬ 
honour, and must specify the date of dishonour, the reason, it 
any, assigned for such dishonour, or, if the instrument has not 
been expressly dishonoured, the reason why the holder treats it 
as dishonoured, and the notary’s charges. 

100. When a promissory note or bill of exchange has been 
dishonoured by non-acceptance or non-payment, the holder may, 
within a reasonable time, cause such dishonour 
to be noted and certified by a notary public. 
Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, 
or his credit has been publicly impeached, before the maturity 
of the bill, the holder may, within a reasonable 
time, cause a notary public to demand better 
Security of the acceptor and on its being refused 
may, within a reasonable time, cause such facts to be noted and 
certified as aforesaid. Such certificate is called a protest for better 
security. 

Contents for 101. A protest under section 100 must 

protests, contain— 

(a) either the instrument itself, or a literal transcript of the 
instrument and of everything written or printed there¬ 
upon ; 


Protest. 


Protest for better 
security. 
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(b) the name of the person for whom and against whom 
the instrument has been protested ; 

(r) a statement that payment or acceptance, or better 
security, as the case may be, has been demanded of 
such person by the notary public ; the terms of his 
answer, if any, or a statement that he gave no answer, 
or that he could not be found ; 

(rf) when the note or bill has been dishonoured, the place 
and time of dishonour, and, when better security has 
been refused, the place and time of refusal; 

(e) the subscription of the notary public making the protest; 

(/) in the event of an acceptance for honour or of a pay¬ 
ment for honour, the name of the person by whom, 
of the person for whom, and the manner in which, 
such acceptance or payment was offered and effected, 

A notary public may make the demand mentioned in dause 
(c) of this section either in person or by bis c\etk or, where 
authorized by agreement or usage, by registered \etter. 

102. When a promissory note or bill of exchange is required 
by law to be protested, notice of such protest must be given 

Notice of protest. insteac * notice of dishorour, in the same 
mannci and subject to the same conditions; but 
the notice may be given by the notary public who makes the 
protest. 


103. All bills of exchange drawn payable at some other place 

than the place mentioned as the residence of the 
payment °after 11 drawee, anc * which are dishonoured by non¬ 
dishonour by acceptance, may, without further presentment to 
non-acceptance. the drawee, be protested for non-payment in the 
place specified for payment, unless paid before or at maturity. 

104. Foreign bills of exchange must be protested for dis- 

Protest of foreign honour when such protest is required by the law 
hdb- of the place where they are drawn. 

104-A. For the purposes of this Act, where a bill or note is 


icquired to be protested within a specified time or before some 


When noting 
equivalent to 


further proceeding is taken, it is sufficient that the 
bill has been noted for protest before the expira- 


protest. tion of the specified time or taking of the proceed¬ 


ing ; and the formal protest may be extended at any time thereafter 


as of the date of the noting. 



CHAPTER X 

Of Reasonable Time 


105. In determining what is a reasonable time for present¬ 
ment for acceptance or payment, for giving notice of dishonour 

and for noting, regard shall be had to the nature 
Reasonable time. t j ie i lls trument and the usual course of dealing 

with respect to similar instruments ; and, in calculating such time 
public holidays shall be excluded. 

106. If the holder and the party to whom notice of dishonour 

is given carry on business or live (as the case may 
Reasonable time j^e) j n different places, such notice is given within 

of dishonour. a reasonable time if it is despatched by the next 
post or on the day next after the day of dishonour. 

If the said parties carry on business or live in the same place 
such notice is given within a reasonable time if it is despatched 
in time to reach its destination on the day next after the day of 
dishonour. 

107. A party receiving notice of dishonour, who seeks to 

enforce his right against a prior party, transmits 

Reasonable time no ti ce W1 thin a reasonable time if he trans¬ 
fer transmitting ..... f 

such notice. mits it within the same time after its receipt as 

he would have had to give notice if he had been 

the holder. 


CHAPTER XI 

Of Acceptance and Payment for Honour and 
Reference in Case of Need 

108. When a bill of exchange has been noted or protested 
for non-acceptance or for better security, any person not being ? 

party already liable thereon may, with the consent 
haowtf ^ the holder, by writing on the bill, accept the 

same for the honour of any party thereto. 

109. A person desiring to accept for honour must, by writing 
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on the bill under his hand declare that he accepts 

foThonow^must P rotcst tbc protested bill lor the honour of 

be made. the drawer or of a particular indorser whom be 

names, or generally for honour. 

110. Where the acceptance does not express for whose honour 
Acceptance not it is made, it shall be deemed to be made for the 

it I™"'" °f <f« 

is made. 

Ill- An acceptor for honour binds himself to all parties 
subsequent to the party for whose honour he accepts to pay the 
amount of the bill if the drawee do not: and such 

to“ «for h^P art V and a11 P rior P arties arc liable ift ***** 
respective capacities to compensate the acceptor 
for honour for all loss or damage sustained by him in consequence 
of such acceptance. 

But an acceptor for honour is not liable to the holder of the 
bill unless it is presented (or in case the address given by such 
acceptor on the bill is a place other than the place where the bill 
is made payable), forwarded for presentment, not later than the 
day next after the day of its maturity. 

112. An acceptor for honour cannot be charged unless the bill 

When acceptor for^ as matur ^y been presented to the drawee 

honour may be for payment, and has been dishonoured by him, 
charged. and noted or protested for such dishonour. 

113. When a bill of exchange has been noted or protested for 
non-payment, any person may pay the same for the honour of any 

party liable to pay the same, provided that the 
honour** *° r person so paying or his agent in that behalf has 
previously declared before a notary public the party 
for whose honour he pays, and that such declaration has been 
recorded by such notary public, 

114. Any person so paying is entitled to all the rights in 

respect of the bill, of the holder at the time of such payment and 
Right of payer may recover from the party for whose honour he 
for honour. pays all sums so paid, with interest thereon and 

with all expenses properly incurred in making such payment 

115. Where a drawee in case of need is named in a bill of 

Drawer in case exchange, or in any indorsement thereon, the hill 
of need. is not dishonoured until it has been dishonoured 

by such drawee. 
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116, A drawee in case of need may accept and pay the bill 

Acceptance of exchange without previous protest. 

payment without 

protest. 


CHAPTER XII 

Of Compensation 

117. The compensation payable in case of dishonour of a 
promissory note, bill of exchange, or cheque, by 
ptosation*° COm an 7 P* rt Y liable to the holder or any indorsee, 
shall be determined by the following rules :— 

( a ) the holder is entitled to the amount due upon the 
instrument, together with the expenses properly incurred 
in presenting, noting and protesting it; 

( b ) when the person charged resides at a place different 
from that at which the instrument was payable, the 
holder is entitled to receive such sum at the current rate 
of exchange between the two places; 

(r) an indorser who, being liable, has paid the amount due 
on the same is entitled to the amount so paid with 
interest at six per centum per annum from the date of 
payment until tender or realization thereof, together 
with all expenses caused by the dishonour and payment; 

(d ) when the person charged and such indorser reside at 
different place*, the indorser is entitled to receive such 
sum at the current rate of exchange between the two 
places ; 

(c) the party entitled to compensation may draw a bill upon 
the party liable to compensate him, payable at sight or 
on demand, for the amount due to him, together with 
all expenses properly incurred by him. Such bill must 
be accompanied by the instrument dishonoured and the 
protest thereof (if any). If such bill is dishonoured, 
the party dishonouring the same is liable to make 
compensation thereof in the same manner as in the case 
of the original bill. 



CHAPTLR XIII 

Special Rules of Evidence. 


118. Until the contrary is proved, the lolloping presumptions 

Presumptions as shall he made — * 

to negotiable 
instruments — 

(a) that evuy negotiable instrument was made oi drawn 

tor consideration, and that ever) such instiument, 
of consideration ; w i ien Jt h (ls been accepted, indorsed, negotiated 
or transferred, wSs accepted, indorsed, negotiated or transferred 
for consideration ; 

(b) that e\ery negotiable instrument beanng a date was 

made oi drawn on such date ; 

as to date , 

( c ) that every accepted bill of exchange was accepted with- 

as to time of in a reasonable time after its date and before its 
acceptance , maturity , 

(d) that every transfer of a negotiable instrument was made 
as to tunc of befoie its matuntv , 

transfer ; 

( e) that the indorsements appearing upon a negotiable 

as to order of instrument were made in the order m which they 
indorsement appear thereon ; 

(/) that a lost promissory note, bill ol exchange or cheque 
as to stamp was duly stamped ; 

(g) that the holder of a negotiable instrument is a holder in 
due course , Provided that where the instrument 
has been obtained from its lawful owner, or from 
any person in lawful custody thereof, bv means 
that holder is a uf an offence oi fraud, oi i * been obtained from 
holder in due fh e mJ i vei nr acceptor thereof by means of an 
offence or fraud, or for unlawful consideration, 
the burthen of proving that the holder is a holder 
in due course lies upon him. 

119. In a suit upon an instrument which has been dis¬ 

honoured, the Court shall, on proof of the protest, 

Presumption on presume the tact of dishonour, unless and until 
proof of protest. r . - , , 

such fact is disproved. 
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120. No maker of a promissoiy note, and no drawer of a bill 

Estoppel against of exchan £ e or cheque, and no acceptor of a bill 
denying original °f exchange for the honour of the drawer, shall, 
validity of m a suit thereon by a holdei in due course, be 

instrument permitted to deny the validity of the instrument 
as originally made or di awn 

*121. No maker of a piomissory note and no acceptor of a 
Estoppel against bl11 ol exchange payable to order shall, in a suit 
denying capacity thereon by a holder in due course, be permitted 
of payee to to deny to payee’s capacity, .it the date of the note 

indorse. or mc | orse the same 

122. No indorser of a negotiable instrument shall, in a suit 
Estoppel against thereon by a subsequent holder, be peimitted to 

oITaipwity^f 8 ^” sl K naturc or capacity to contract of any 

prior party prior party to the instrument 


GHAPTER XIV 

Of Crossed Cheques 

12? Where a cheque bears across its face an addition of the 

words “and company oi any abbreviation thereof, 
Cheque crossed betweell 

two parallel transverse lines, or of two 
parallel transverse lines simply, either with or 
without the words “not negotiable”, that addition shall be deemed 
a crossing, and the cheque shall be deemed to be crossed generally 

124. Where a cheque bears across its face an addition of the 

name of a banker, either with or without the 

Cheque crossed wor( ] s “not negotiable,” that addition shall be 
specially ° 

deemed a crossing, and the cheque shall be deemed 

to be crossed specially, and to be crossed to that banker. 

125 Where a cheque is urpressed, the holder may cross it 

Crossing after generally or specially, 
issue. 

Where a cheque is crossed generally, the holder may cross it 

specially 

Where a cheque is crossed generally or specially, the holdei 
may add the words “not negotiable ” 

Where a cheque is crossed specially, the banker to whom it i$ 
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crossed may again cross it specially to anothei banker, hit agent, 
tor collection. 

\2(). Whcic a cheque is uossed gtneially, the banket on 
Payment of chequewhom it is drawn shill not pav it otherwise than 
crossed generally to i Daiiku 

Where a cheque is crossed specially, the banker on whom it is 
drawn slid] not pay it othuwise than to the 

tio^ed n \ptciaHy Ue ^' in ^ Ll tn whom 11 ,s crossed, m his agtnl for 
CoIlcLtl 111 

127. Whcie cheque is crossed specially to moic than one 

Pdvintnt of (•hequc hanku ' tVL ^ whul closstd 10 M ^ cn1 h»r#he 
eroded specially puijHisc oi mlltcWni, the bankei on whom it IS 
more th.m once did*n shall lefuse payment theieof. 

12H VMiut tlu bankei on whom a ciosscd cheque is drawn 
has paid the sime jn due com sc, the hmkci pav mg the cheque, 
and (ip case such cheque has come to the hand of 
comw^V'k^ed tlu > lht (,MW(r theieof, shall respectively 

cheque. be entitled to the same rights, and be placed Ul 

the same position m all respects, as they would 
iespccti\ely he entitled to and placed in ii thr amount of the 
chequt had been paid to and icicivul by the true owner thereof. 
129 \ny banker paying a cheque ciossed generally otherwise 
than to a banker, or a cheque uosstd specially 
cheque 1 out of° due°*^ er vu sc than to the hanker to whom the same 
course. ls ciosstd, or his agent for collection, being a 

hanker, shall he liable to the tiue owner of the 
cheque foi any loss he may sustain owing to the cheque having 
been so paid. 

130. A ptrson taking a cheque crossed generally or specially, 

bearing in either ^ase the words "‘not negotiable/' 

Cheque bearing shall not have, ind shall n.d be capable of giving 
not negotiable , , . , , i 

a better title to the cheque than that which the 

person from whom he took it had 

131. A banker who has in good faith and without negligence 

received payment for a customer of a cheque 
Non-liability of crosvec ] generally or specially to himself shall ndi, 
payment of cheque in case the title to the cheque proves detective, 
incur any l lability to the true owner of the cheque? 
by reason only of having received such payment. 
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Explanation.—A banker receives payment of a crossed cheque 
for a customer within the meaning of this section notwithstanding 
that he credits his customer’s account with the amount of the 
cheque before receiving payment thereof. 


CHAPTER XV 

Of Bills in Sets* 


132. Bills of exchange may be drawn in parts, each part being 
ni^pibered and containing a provision that it shall continue pay¬ 
able only so long as the other remains unpaid. 

Set of bilk. a]] ^ p ar ^ s together make a set ; but the whole 
set constitutes only one bill, and is extinguished, when one of the 
parts, if a separate bill, would he extinguished. 

Exception .—When a person accepts or indorses different parts 
of the bill in favour of different persons, he and the subsequent 
indorsers of each part arc liable on such part as if it were a separate 

bill. 

133. As between holders in due course of different parts of 

„ ,, r i- t the ^ame set he who first acquired title to his 
acquired part P art us entitled to the other parts and the money 

entitled to all. represented by the hill. 


CHAPTER XVI t 

Of International Law 


134. In the absence of a contract to the contrary, the liability 


of the maker or drawer of a foreign promissory 
note, bill of exchange or cheque is regulated in 
all essential matters by the law of the place 
where he made the instrument, and the respective 
liabilities of the acceptor and indorser by the law 


Law governing 
liability of 
maker, acceptor 
or indorser of 
foreign 
instrument. 

of the place where the instrument is made payable. 


: I] it ...... Illustration 

A bill of exchange was drawn by A ip. California, where the 
yof interest is 25 per cent, and accepted by B, payable in 


A* 
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Washington, where the rate of interest is 6 per cent. The bill is 
indorsed in British India, and is dishonoured. An action on the 
hill is brought against B in British India. He is liable to pay 
interest at the rate of 6 per cent only ; but, if A is charged as 
drawer, A is liable to pay interest at the rate of 25 per cent. 


135. Where a promissory note, bill of exchange or cheque is 


Law of place of 
payment governs 
dishonour. 


made payable in a different place from that in 
which ib-is made or indorsed, the law of the place 
where it is made payable determines what cons¬ 


titutes dishonour and what notice of dishonour is 


sufficient. 




Illustration 

A bill of exchange dr^wn and indorsed in British India* but 
accepted payable in France, is dishonoured. The indorsee causes 
il to be protested for such dishonour, and gives notice thereof in 
accordance with the law of France, though not in accordance with 
the rules herein contained in respect of hills which are not foreign. 
The notice is sufficient 


1V>. If a negotiable instrument is made, duwn, accepted or 


Instrument made, 
etc., out of 
British India, 
bir in accordance 
with its law. 


indorsed out of British India, bill in accordance 
with the law ol British India, the circumstance 
that any agreement evidence by such instrument 
is invalid according to the law of the country 
wherein it was entered into does not invalidate 


any subsequent acceptance or indorsement made thereon in British 


India. 


W. The law of any foreign country regarding promissorv 


Presumption as 
to foreign law. 


notes, bills of exchange and cheques shall be 
presumed to be the same as that of British India 
unless and until the rortrarv is proved. 


CHAPTER XVII 

Notaries Public 

138. The Local Government may, from time to time, by 
notification in the official Gazette, appoint ajpy 
Power to appomt p ersorii by name or by virtue of his office, to be a 
no rtes pu notary public under this Act and to exercise bi$ 
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functions as such within any local area ; and may, by like notifica¬ 
tion, remove from office any notary public appointed under this 
Act, 

139. The Local Government may, from time to time, by 
Powers to make notification in the official Gazette make rules 
rules for notaries consistent with this Act for the guidance and 
public, control of notaries public appointed under this 

Act, and may, by such rules (among otMUr matters), fix the fees 
payable to such notanes 

SCHEDULE 
| Enactments repealed . ] 

Repealed by the Repealing and Amending Act, 1891 
( XU of 1891 ) 


APPENDIX 
UNIVERSITY QUESTIONS 

CHAPTER T 

Law of Contract 


v Ti '“Contract is an agiecmcnt enforceable by Liw’ Discuss C U 
h B Com 1938 


2. What are essentials of a valid contract l Can theie he tacit 

tance of an offer? C U BCom 1930 

, ✓ 

. Discuss the essentnl dements of a valid contract C U &Con£ 
1925 19-55 


n 


4 Fxpl.un the formal contracts of English I aw Is there any formal 
contncl in lndn? C U M Com 1943 

5. When is time the essence of a Lonhait 3 Is the fixing of a date 
for the performance of i contract conclusive of the matter? C, XJ 
M Com 19-n 

A rffcTs i itw ud to uhosnevti slnll hung to him Ins lost doj2\ 
B brings ro A Ins Inst dog Can B claim the reward •* Give reasons 
f U r Com 1928 


7 When i in offer complete ' How md when can in oflor lit lcvohed 9 
\ proposes b\ \ lettei sent hy post to sell Ins house to B R accept* 
the proposal bv a letter sent by post When can B i evoke his acfl&p 
ante 3 C U BCom 1936 


8 Under vs ha circumstances may an offer be revoked 5 What is com 
municition of acceptance 3 C U BCom 192*5 

9* 41 A mere mental acceptance not eudenced bv words ot conduct is 
in the e>e of law no icceptance ” Comment C U BCom 1932. 

10 Hovv can \ou aicept an offei In acting on it 3 C U BCom 1933, 
1935 

IJk Can an acceptance which does not reach the offeror bind the offferar 9 
An offer was made to take shares indicating that the answer UjjW 
to come by post It was accepted bv letter, but the letter ncMfe 
reached the offeror Is the offeror liable as a shareholder ? C. 
MCom 1938 / 

12 F offered by letter to buy N’s horse for Rs 500A adding that if hfi 
heard no more about the matter he would consider the horse*as his. 
ffy answer was returned to this letter, but N told B» hu oadfoncety* 
to keep the horse out of sale, as it was sold to R B sold the horse 
by mistake. F sued B for conversion of his property. Give yonr*? 
decisions C V, MCom, 1939. * 

A tetter of acceptance is put into the post office. k* 
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telegram revoking the acceptance is sent and reaches the offeror be¬ 
fore the letter. Is the acceptance revoked ? 

Is the communication of acceptance always necessary ? C. U. 
MCom 1941. 

14. (a) Acceptance must be something more than a mere mental assent 
Illustrate. 

(£) Explain the rule, ‘ Offer determines mode of acceptance,” with 
reference to contracts by post C 9 MCom. 1944 

35. Explain clearly the law relating to communication of offer and 
acceptance m the law of contract C U B.Com 1939. 

A writes a letter from 10, Clive Street, Calcutta to B in Agra prb 
| posing to B to sell his house at Calcutta for Rs. 20,000/ A’s letter 
concludes as follows: “ If you accept my proposal, please communi¬ 

cate your acceptance by telegram to my address at 10, Clive Street.” 
Due to cyclone the telegraph office at Agra cannot function. B writes 
back to A agreeing to his proposal A refuses to sell the house to B. 
Has B any remedies against A ? What would be your answer if B 
communicates his acceptance by telegram to A, but the telegram docs 
not reach A, A having leil Calcutta due to bombing from the nir ? 
C U B Com. 1943 

T7. “ Contract is an agreement enforceable by law ” Discuss Distinguish 
between void, voidable and unenforceable contracts C U B.Com. 
1929 

18. Explain the legal nature of the relation between the Parties m the 
following cases :— 

(a) A made a contract with B and promised that if he was satisfied 
with him as a customer he would favourably consider an applica¬ 
tion for renewal of the contract 

(£) X said in course of conversation with Y that he would give 
Rs 5,000/- to him who would marry his daughter with his con 
sent. Y married X’s daughter with X’s consenl C U M.Com 
1940 

19 On the 28th June, A offers to take share m a company On the 23sti 
qf November his offers weie accepted \ lefused lo take the qhafes. 
Advist the compnn\ *C U B Com 1929 

Discuss fully the rules relating to offer and acceptance through post 
To what extent are infants’ contracts protected ? C U BCom. 1942. 

21 What is the position in law of infants’ contracts ? C U. B.Com 
1939 

22 Discuss fully the law renting td yjfants’ contracts pndqr the Jfldian 

law, C U. B.Com 1943. - * 

23. What is the law in India regarding the infants’ contracts f C. tf 
B.Com. 1941. 

34. fully the law Elating to infants’ contracts according to 
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Indian law. Is the English law on the point the same ? C 
M,Com. 1942. 

25. Is a minor’s contract valid under Indian Contract Act ? Under wha# 
circumstances is an infant bound by the contract for necessaries ? 
C. U. B.Com. 1926. 

26. Define consideration What are the points of difference between the 
English law and the Indian law on the subject of consideration for 
a contract. C U. B.Cym. 1931. 

27. What do you understand by consideration ? A sells 5 bights of land 
in Calcutta for Rs. 5/- to B. Is this contract a valid contract ? B 
desires to have it set aside. Can he do so ? Under whaL circum¬ 
stances 9 Describe fully agreements without considerations whichiBb 
enforced by courts in India. C. U. B Com, 1944. 

28 \ Discu ss fully ; “ Agreem ent*- made without con sideration are weal itt Pi 

{ Are there any except ions to the rule ^ CTU. B.Com! 1939 * 

29 State the exceptions to the general rule of law in India that fen 
agreement made without consideration is void. C. U B.Com. 1925. 

30 A writes to B—"At the risk of your own life you saved me from a 
serious mol or accident I promise to pay you Rs. 10,000A A does 
not pay B Advise Parties C U. BCom. 1928; 

31 £a) Consideration may be executory or executed ; it must not 

past. Discuss B.Com 1945. 

(b) A promises to drop a prosecution which he has instituted against 

B for theft, and B promises to restore the value of things. 

Examine the nature of the agreement C U. M.Com. 1940. 

32. ^d) Consideration need not be adequate to the promise, but must be 

of some value in the eye of law. Explain 

(b) Can an agreement be valid without consideration ? C U M-Corn* 

1941 

33, How far is it true to say that an agreement made without considera¬ 
tion is void ? A agrees with B lo sell a house worth Rs. 10/XJ0A 
for Rs. 10/-. A does not sell. Can B bring an action against A in 
the cour > Advise B. C U M.Com. 1942 

**A past consideration is no consideration.” Discuss with reference 
to both English and Indian law. C. U. B.Com 1929, 1933, 1937. 

3S> A agreed to let his theatre to B for a show in connection fAtii 
Mayor's fund. Before the date of entertainment the hall was 
troyed by accidental fire. Advise the parties. C U. B.Com. 192&> 
1929, 1930. 

36. Henry agreed to hire a flat to view the coronation procession on the 
IMNi Jtafc* 1902. Owing to king's illness the procession was abandoned* 
teftflSfe the 26th June. Is Henry liable for the rent of the flat i 
P <3. ttftlfetn. 1929. 

. How far are the liabilities of the parties to a contract Effected by 
itopervenfag impoaiibilities ? C. U. BCom. 1932. 1933 
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M* A agrees to sell B a specific cargo of goods per S.S» “Malwa" sup¬ 
posed to be on its way from London to Bombay. It turns out that 
before the day of bargain S.S. “Malwa” had been cast away and the 
goods lost. Discuss the rights of A and B. C. U. B.Com. 1933. 

39. A agrees to buy from B a certain elephant. It turns out that the 
elephant was dead at the time of the bargain, though neither party 
uas aware of the fact. Discuss the rights of A and B. C. U. B.Com. 
1934. 

40. Explain the law relating to agreement in restraint of trade. C. U. 

B. Cotn. 1925, 1932. 

How far courts in India uphold agreements in restraint of trade? 

C. U. B.Com. 1938. .. . 

*42. Write notes on contracts which law will not enforce. C. U. B.Com. 
1930. 

What is an agreement by way ot wager? Is such an agreement void 
or illegal? C. U. B.Com. 1925. 

44. A hired B’s room for a series of lectures. B discovers that the 
lectures would be of seditious nature and declined to allow A to use 
the room. Discuss B’s prospects in litigation. C. U. B.Com. 1928. 

'M9. Distinguish between void and voidable contracts. Describe agree¬ 
ments which are void under Indian Contract Act. C. U. B.Com. 1941. 

46. Distinguish between void and voidable contracts. State whether the 
following agreements are void or valid :—(a) A promises B in 
consideration of Rs. 1000/- never to marry throughout his life. 
(b) A promises to pay a certain sum of money to B who is an 
intended witness in a suit against A, in consideration of B’s abscond* 
ing himself at the trial. C. U. B.Com. I93J. 

47. Under what circumstances does (a) fraud (b) misrepresentation 

vitiate contracts under the Indian law? What is the difference 
between Indian law and English law regarding consideration ? 

C. U. B.Com. 1941. 

48. (a) When is a contract voidable, and when void? (b) A fraudu¬ 
lently informs B that A's house is free from incumbrances. B there¬ 
upon buys the house. The house is subject to a mortgage. What 
arc the rights of B ? C. U. B.Com. 1934. 

ffF B being led to think that C is D and that he is selling to D 
sends goods to C. C sells the goods to E. Discuss the nature of E’s 
right io the goods. C. U. M.Com. 1932. 

50. A telegraph company by mistake in the transmission of a message, 
cawed X to ship to India targe quantities of barley wjtah 
required, and which, owing to a fefl in the market price, rttauTted 
in a heavy losf* X sued the telegraph Company for damages for 
nrisrepresgntatiim. Can he succeed? C. U. M.Com, 1939. 

51. A setts X a piece of silk. X thinks it is Indian silk. A knows that 
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X thinks so, but knmfys that it is not Indian silk. Eiamin^ Sac 
nature of the contract. C. U. M.Com. 19?9. 

52 Distinguish innocent misrepresentation from fraud. D by misrepre*$&%' 
tation induces X to sell a motor car to him and thereafter sells it 
to Y Examine the nature of Y\ title to the car. C U. B.Ccttn. 1041 

*53. How can a contract be affected by undue influence ? A, a mbney- 
lender advances Rs 100/- to B, .i farmer, and by undue influence, 
induces B to sign a promissory note for Rs. 200/- with interest at 
^ pc. per month. Can A recover the amount of the promissory note? 

If so, what amount and interest? C. U. B.Com. 1936. 

54. A grants lease of certain premises at Calcutta to B for one year 
knowing that the premises will be used for the purpose of (a) prosti¬ 
tution, (b) installing machinery for minting base coins, at a 
monthly rental of Rs. 500/ B does not pay the rent. Advise A. 

C U. B.Com. 1937. 

55 Discuss tlie legality or the validity of the following contracts:— 

(a) (i) A German, (n) a Russian enters into a contract with a 
British subject (1) prior to the declaration of the present war, (2) 
during the continuance of this wai. 

(b) X, a tarmei, simply exhibits oats in the belie! that they are old 
oats Is the contract enforceable? C. U. B.Com. 1940. 

56. What elements are essential to make a contract a contingent 0 
yf C. U. B.Com. 1926. 

57 Mate the various modes in which a contract may be discharged: * 
C. U. B Com. 1925, 1938. 

58 Slate the different modes in which a man may be discharged firOm I 
the obligations of a contract C U. B.Com. 1929. 

59. What *11 l the remedies for breach of contract? C. U B.Com. 1930. V- 

60 What are the rights and liabilities of parties in case of an anticipa- 
loiy breach of contract ? C. U B.Com. 1933. 


61. How are damages for breach of contract assessed ? C. U. B.Com. 
1935. 

62 (a) X having contracted with Y to supply Y with 1000 tons iron s 
at Rs. 100/- a ton, to be deliveied at a stated tune, contracts ^WftH 
Z for the purchase of 1000 tons of iron at Rs. 80/ a ton, % £aR$ to 
perform his contract with X, who cannot procure other iron, and 
Y, in consequence, rescinds the contract. What damages can X 
claim from Z ? 

(b) A contracts with B to pay jti. 1000/- if he fails to pay Be. 5j(V- 
on a given day. A fails to pay B Rs- 500/- on that day. $ aues flip 
the contract. Give your d/cision. C. U. M-Com. 1944. 

Q*?£tagu«b between liquidated damage# and penalty. C U- B-CdWt 


1939. 

H Distinguish between liquidated damage^ and penalty, 
mean by Quantum meruit? 


What 

* 

■ + T 
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A supplies food to B, wife of C. wbo is a lunatic C has assets 
worth one lac. On non-payment can A proceed against the assets 
of C ? Would your answer be the same if C instead of being a 
lunatic is an infant ? 

65. Explain :—Novation. 

Liquidated damages. 

Caveat Emptor. C. U. B.Com. 1937. 

66. Define 'bailment* and briefly state the responsibilities of the bailor 
and the bailee. C. U. BCom 1925 

67. Define ‘Pledge’ and state respective rights and duties of the Pledger 
and the Pledgee. C. U. B.Com. 1926 

68. Distinguish between a Pledge, Mortgage and Lien. C. U. B.Com. 
1928, 1932. 

69. What is bailment ? What is the extent of the liability of a Railway 
Company in India as a bailee? Does the liability of such a company 
differ m English Law ? If so, to what extent? C. U B.Com. 1931. 

7)0. What is a bailment ? When is j Railway Company liable to the 
passenger foi the loss of his luggage 3 C. U. BCom. 1932 

71. (a) What is the standard of care a bailee has to take in respect of 
goods bailed to him? C. U. BCoui. 1933. 

Y 72. Distinguish be.ween a contr.icl of guarantee and a contract of 
** Indemnity C. U. B.Com J92S, 1929, 1930, 1931, 1933, 1935, 1937, 

1941 

73. (a) What is hjilment ? (b) A hires a motor car of B. The car is 

unsafe though R is not aware of it and A is injured What arc the 
rights of A ? C. U. B.Com. 1934. 

74. Explain the legal positions and rights of a finder of goods and those 
of a pawnee in respect of goods pledged by a mercantile agent. C. U. 
M.Com 1943 

75. What do you mean by bailee’s particular lien ? What are CJ2F. 
contracts ? Discuss fully the rules ol law relating to wrong quality. 
C. U. M.Com. 1942. 

76. (a) When is a surety discharged from his liabilities? 

(b) A contracts with B for a fixed price to build a house for B 
within 6 months, B supplying the necessary timber C guarantees A’s 
performance of the contract, B fails to supply the timber. Discuss 
the liabilities of C C. U. B.Com. 1934. 

77 * A sells and delivers 100 bales of cotton to B. C afterwards, without 
consideration, agrees to pay for them in default of B. What ate 
the rights of A against C ? C, U,'B.Com, 1935. 

78. B owes* C a debt guaranteed by A. Debts become payable. C does 
tiot sue B and allows his remedy against B to become barred by 
limitation Discuss the rights of C against A on the guarantee* 
C. U, B.fcom. 1936. 
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79. What are the conditions of valid ratification ? What is breach fl| 
warranty or authority ? C. U. B.Com. 1925. 

80. What is meant by suing on Quantum meruit? C. U. 1928, 1931, 
1932, 1939. 

81. A cutter was engaged for a lump sum of £30 to serve as a mate on a 
voyage from Jamaica lo Liverpool He died after two thirds of the 
voyage. His sons claimed payments for what he had done Up tft 
the time of his death. Will they succeed ? C. U. B.Com. 1930. 

82. A enters into a contract with B for creation of a two-storeyed 
building in Calcutta for B for the sum of Rs. 20,000/-. A completes 
the ground floor but owing to the lack of materials he is unable to 
proceed further. A demands Rs. 1(1000/- for having completed the 
ground floor. Is his claim maintainable in law? 

Would your answer be different if A contracts with B to sell to 
him 5000 maunds of paddv at Rs. 4/ per maund, sells and delivers 
to B 1000 maunds ot paddy, being unable to sell to B further 
quantity of paddv. Cm A dcmind of B the sum of Rs. 4000/-? 

C. U. B.Com. 1943. 

M. State briefly the rules governing the measures of damages for breach 
of contract. C U. B Com. 1926. 

84 State briefly the rules ot lnw under which damages arising out 
of a breach of contract are assessed. Arc Lhe damages not arising 
naturally but from circumstances peculiar to the special case recover- 
al le : If so, under what conditions? C. U B Com. 1927. 

85 Who is an agent according lo lavs or contract ? Describe the duties 
of agents lo their principals 

A, a whole-sale merchant authorises Ins agent B to purchase 
paddy from Behar for 2 lacs ot rupees. H docs not purchase paddy ; 
it is not available in Mehar He purchases wheat worth the same 
amount from C. B docs not pay Has C any remedies against A or 
H or A and B 3 Cl. B.Com.’ 1944. 

86 Discuss briefly the duties ol the agent to the principal What do 
you mean bv an undisclosed principal 5 What is the legal position 
ot a sub-agent to (a) the agent, <h) the principal ? C. L T . B.Coftfe* 
1943. 

87 (n) What do you undeistand bv “Lnidisilosccl principal” - What are 
the rights and liabilities ot such a pimopal 3 

(b) A enters into a contract with B to sell 50 maunds of rie* 
and afterwards discovers that B was acting as agent for C. Whom 
can A sue for price of the nec 3 C. U. B.Com. 1934. 

88. What is the position of an undisclosed principal ? When is an agent 
personally liable ? C. U. B.Com. 1932. 

89. Wha. are the rights and liabilities of parties in cases of contra*## 
through agents when the principal ; s undisclosed 3 <& U. B.Qflttt 
1938. 
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SO, What Are chief duties of an agent ? What degree of diligence must 
an agent show in discharge of his duties ? C U B Com 1026 

91 When is an agehl personally liable for the contracts entered into 
by him on behalf of the principal ? C. U B Com 1928 

92 What aie the rights of an agent against his principal ? C U B Com 
1929 

‘>1 (a) Is the principal liable for the fraud of the agent committed foi 

benefit of the agent ? 

(b) A being Bs agent for the sale of goods inducts C to buy them 
by a misrepresentation, which he was not authorised to make 
Fxplain (he effect of the contracL between B &, C C U M Com 
1938 

94 A instruct B, a merchant to buy a ship for him B employs a ship 
suntyor to choose a ship for A The sunevor makes the choice 
negligently, and the ship turns oul to be unseaworthy and is lost A 
sues B for damages Give vour decision C U M Com 1939 

95 Explain the principle laid down in the else of Adam vs Lindsell 
C U M Com 1939 

96 (a) B at the lequcsL of A sells goods in the possession of A and 
hands over the proceeds of the sale to A Afterwards C, Lhe true 
owner of the goods, sues B and recovers the value of the goods and 
costs What remedy, if any has B against A ? 

(b) A employs B as bricklayer in building i house B in the course 

of the work falls down and is hurt What remedy if any, has 

B against A 3 C U M Com 1939 

97 (a) X, the proprietor of a newspaper publishes at Vs request a libel 

upon Z in the paper Y agrees to indemnify X against the conse 

quenecs of publication X is sued uid has to pa\ damages Explain 

the nature of \ s liability to X 

(b) A consigns goods to B for salt and gives him instructions not 
to sell under a fixed price C enters into contract with B to 

buy the goods at a price lowei than the reserved price Is A bound 

b\ the contiact ? C U M Com 1941 

98 (a) X who owes Y Rs 500/, sells Rs 1000/ worth of lice to Y \ 
is acting as agent for Z in the transaction Z, the principal, sues Y 
for the price of the rice I vainine the nature of his claim 

(b) A enters into a contract with B to sell him 100 bales of cotton 
and afterwards discovers that B was acting as agent for C Advise 
A as to the person against whom ht should bring a suit for the price 
of the cotton C U. MCom 1944 # 

99, When is an agent personally liable for contract entered into by hun ? 
C U HCom 1930. 

J00, A (tyjHpfi into contract with B to sell him 100 maunds of sugar, A 
a&efNttis discovers that B was acting as agent far C* What arc the 
rights of A in respect of prtce of sugai* C U, B.Com. 1935 
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•if; 

101. X, the wife of A is id the habit of buying goods from C, She does 
not pay C the price of the goods purchased. Cad C make X liable? 
What defences, if any, are open to X ? C, U. B-Com. 1942. 

102. What is the effect of agency on contracts with third parties? C. 0. 
B.Com, 1936. 

103. What are the limits of the right of indemnity of an agent against 
his principal ? C. U. B.Com. 1936. 

104. A, a merchant, entrusts D, his agent viith d bill of lading relating to 
certain goods, and instructs B not to sell the goods for less than a 
certain price and not to give credit to D. B sells the goods to D for 
less than that price and gives D three months’ credit. Explain the 
nature of the right, if any, acquired by D to the goods. C. U, M.Coxzt. 
1938. 



CHAPTER II 

Sale of Goods 


1 What is a ‘‘warranty” ? Distinguish a warranty from a condition 
Is theie any, and if so, what condition or warranty is implied in a 
sale of goods by sample ? C U B.Com 1926 

2 Differentiate between a condition and a warranty, and illustrate your 
answer with examples CUB Com 1927 

3. A contracts to sell B Java sugar according to sample produced by 
him The sugai when delivered agrees with the sample but is not 
Java sugai Has B got din remedies 3 C U BCom 1937 

4. X, a farmer simply exhibits oats in his farm Y buys the oats in the 

belief that *he> are old oats In fact, thev are not old oats Is the 

^ contract enforceable 3 C U B ( om 1940 

5 In a contract foi the sale ot goods when does (a) the property, and 
(b) the risk of goods piss from the sellri to the buyer ? C U BCom 
1925 

^6 When and how docs property piss in a contract for sale of unascer 
tamed goods-- C U BCom 1932 1933 1935 

7, When and how does property pass in a contract for the sale of 
unasccriained goods A i shipbuilder contracts to sell to B for a 
stated price a vessel lying in A s vard , the vessel is to be rigged and 

fitted for a vovigt and the price to be pml on delivery Has the 

property in the vessel parsed to B 3 C U BCom 1934 

- Goods are dchvucd to the buver on ‘approval” When does the 
property in the goods pass to the buyer 3 C U B Com 1935 

9. Has the property in the goods been transferred in the following 
cases ? 

(a) B offers for a horse Rs 1000/ , the horse to be delivered on the 
5th January, and the price to be paid on the 1st February following 

(b) B orders A i boat builder, to make him a boat While the boat 
is building, B pa^s *o A monev from time to time on account of 
price C U M Com 1940 

10 (a) B buys from A, a furniture maker, a cabinet for Rs. 500/-, pays 
the wltule 'amount ot price, and informs A that he will take the 
cabinet away after a fortnight A thereafter sells the cabinet to C 

and receives payment in cash Examine the nature of C’s title to 

the Jjaact 


(b) fflui A joint owner of goods sell them and convey a good title to 
t M l^rhascr > C U M.Com. 1941 
11. J&Uhltliiguish a seller’s right of hen over goods from his right of 

«Wf hr u> 
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* fb) Distuss the rules relating to the passing of property in the 
case of sale of specific goods C U MCom 1944 

12* What is a seller’s Lien ? When does it arise * Explain with illustra¬ 
tion. C U B Com 1925, 1934 

1P3 What do you understand by the light of re sale ? What is stoppage 
in transit ? C U B Com 1940 

14 What is the right of stoppage in transit ? By whom is it exercisable 
and what is the effect of its exercise 1 C U BCom 1926, 1927 

15. What is “ Stoppage in Transit " ? What are the rights of a seller 
with regard to goods in transit ? C U BCom 1936, 1939 

16 B at Delhi orders goods of A at Calcutta A consigns and forwards 
the goods to B at Delhi On arrival there, they are taken to a ware* 
house of B and left there B refuses to receive them and stops payment. 
A wants to exercise the right o£ stoppage in transit What is your 
advice ? “ How stoppage is effected" ? C U B Com 1930. 

17 Distinguish between a vendor’s lien and stoppage in transit C. U. 
B Com 1932 

18 Whit ire the lights of a stlkr (i) against thf goods, (b) against the 
buyer ? C U BCom 192 9 

19 What are the rights of an unpaid vcndoi m respert of goods sold by 
hi in C U BCom 1933 

20 \ sells to B i quantity of sugai in As warehouse II is agreed that 
B shall get two months credit B illows tilt sugar to lemain in 
As waithousL B becomes insolvent before the expiry of the two 
months, and the official assignee dtmands delivery of the 
without offering to pay What arc the rights ot A ? C U B.CdttL 
1936 

21 'No sellu ot goods can give the buyci ot golds i btttci title to those 
goods thin he himself has ’ Discuss Are theie my exceptions to 
this rule ? What uc they ? C U B Cum 19*8 1941 

22 Wide notes on (a) A factoi diffeis from a broker in important 

respects , (b) an mctioueer is pnmanly in agent toi the seller but 
he is an agent for the buyer also C U B Coni 1940, 1941. „ 

23 Write notes on—(a) Caveat Fraptor, (b) Re-salt (c) SellerV j$en, 
(d) Good will C U BCom 1937 

24 What do you mean by Civeat hmptor J What nt the rights of 
the unpaid seller against tht buyei ? L U B Com 1943 

25 Discuss the difference between—(a) A Factor, (b) Bioko, (c) Auc¬ 
tioneer, (d) Del credere Agent. C U BCom. 1926 

226 ‘No one can give that which he has not got ’ Do you agree ? Arc 
there exceptions to this maxim of law regarding the sale of goods? 
If so, fully discuss them C U BCom 1940 

27 Explain the following—(a) Stoppage m tiansif (b) Resale, (c) 
credere Agent C U BCom 1931, 1940 



CHAPTER III 

Partnership 




/ wruefine a partnership and distinguish it from joint family business. 
, (^U. B.Com. 1925. 

2lSn>istinguLsh between a joint Hindu family firm and a partnership. 
U. B.Com. 1933. 

How does a joint Hindu family firm differ from a contractual part¬ 
nership ? Must a firm be registered P What are the effects of non¬ 
registration ? C. U. B.Com. 1940. 




4. Discuss fully the relations of partners to third parties. Under what 
circumstances does a partnership stand dissolved ? C. U. B.Com. 1944. 
Explain the position and rights of a minor under the law of partner¬ 
ship. What is the effect of an agreement of partnership entered into 
by the guardian, with a third party to make him a partner on behalf 
of his ward ? C. U. M.Com. 1938. 


6. Does a notice given to the partner bind the firm ? Can a partner 
bind the firm by an admission or representation made by him ? 
C. U. M.Com. 1940. 

7. (a) Can a firm be liable for the wrongful act of a partner r 

(b) Explain the legal position ot the transferee of a partner’s share. 
U. M.Com. 1941. 

Discuss the rights and liabilities of the members of a partnership 
. firm. C. U. B.Com. 1928. 


9. Write an essay on the mutual rights and duties as between partners 

in a firm. C U B.Com. 1929. 
r 

10. State 'he general rules relating to the mutual relations of partners. 
* C. U. B.Com. 19=10. 

'11. Mention in detail the acLs tor which a partner has implied authority 
to bind the firm. For what acts is the authority to bind the firm 
nbt implied ? C. U. B.Com. 1926. 

02. Distinguish between (a) a company, (b) a corporation, (c) a partner¬ 
ship. O U. B.Com. 1927. 

13. Distinguish between a Joint Stock Company and a partnership. 
C. U. B.Com. 1939. 


'14. A and B who are partners borrowed money from C. Eventually 
C sued them on the loan and obtained a decree which was not 
satisfied- Subsequently C discovered that D was a partner with A 
and B at the date of loan. Discuss the rights of the parties. O* U. 


J B.Com. 1927. 

4$. What do yqu understand by the principles of "holding out" in cast* 
flf pari^enhip ? C. U. B.Com. 1934. 
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'16. Explain the doctrine of “Holding out" in reference to the relation^ 
of partners to third parties. On what grounds may a court dissolve 
a firm ? C. U. M.Com. 1942. 

17 What are the effects of the non-registration of firms C, U M.Com. 
1942. 

18. Compare the rights of a transferee of a partner’s share with those of 
a minor admitted to the benefit of ,i partnership. C, U. M.Com. 1943, 

19. (a) Analyse the legal position of a minor in a partnership firm. 

(b) On what grounds can court dissolve a partnership firm? C. U. 
M.Com. 1944 

20. X is the sole owner of a firm. He admits Y as a partner on the 
following terms :—(1) Y is not to bring any capital (2) Y is not 
to be responsible for any loss. (3) Y is to receive Rs. 200/- pm. 
in lieu of profits. (4) Y is to ha\r all the powers of a partner. 
Discuss the legal position nf Y. C. U. B.Com. 1936 

21. Can an infant be a partner ? Can he be the shareholder of a company? 
If so, under what circumstances 3 What is the extent of his liability ? 
C. U. B.Com. 1937. 

22. How does partnership clifFci from co-ownership ? What are the 
rights and liabilities of an infant in a firm ? C. U B.Com. 1938. 

23. Under what circumstances and in what different ways is tt trading 
firm dissolved compulsorily ? 

Can—(a) a partnei of a firm on his own aulhonty send a dispute 
relating to the firm to arbitration; (b) that partner acquire immov¬ 
able property of the firm ? ft ^ (i) a member of a limited company, 
(ii) a member of a firm, enter into a contract with (a) the company, 
(b) the firm : C. U. B.Com. 1941. 

24. Describe the mutual rights and duties of partners In what diffpttok 
ways can a firm be dissolved (a) with, (b) without the intcrveafftaKt 
of the courts. C. U. B.Com. 1943. 

25. What are the rights and obligations of partners after dissolution of 
partnership ? C. U. B.Com 1932. 

26. How far is it true to say that the law of partnership is a branch hi 
the law of Principal and Agent ? What liabilities, it any, has a perstyt 
who holds himself out as a partner in regard to (a) his relations with 
the public ; (b) the members of the partnership ? C. U. B.Com. 1942. 



CHAPTER IV 

Company Law 

1. Define a Private Company and show how it differs from a public 
Company. C.U. B.Com. 1.925, 1935. 

2. Distinguish between a “Public Company” and a “Private Company.” 
C. U. B.Com. 1926. 

3. Describe different classes of Public Companies. How would you dis* 
tinguisli between a private and a public incorporated company ? 
C. U. B.Com. 1943. 

4. How would you distinguish between a public company and a private 
company ? How can a member of a company limited by shares 
transfer his shares P C. U. B.Com. 1944. 

5. How can a Company reduce its share capital ? C. U. B.Com. 1931. 

6. How does a Public Company differ from a Private Company ? 
Discuss the rights and liabilities of the Directors of a Joint Stock 
Company. C. U. B.Com. 1938. 

:7. Distinguish between a Private Company and a Public Company. 
Describe the duties of the Directors of a Public Company. C. U. 
B.Com. 1940. 

8. How does a Private Company differ from a Public Company ? Do 
you notice the distinction between voluntary liquidation and com¬ 
pulsory liquidation ? What are the powers of the liquidator regarding 
payment of dividends to ( a ) creditors, (b) contributories. C. U. 
B.Com. 1942.. 

9; Can an infant be a shareholder of a Company ? If so, under what 
circumstances ? What is the extent of his liability ? C. U. B.Com. 
I9|7. 

10. /What do you mean by “Articles of Association” and “Memorandum 
of Association” ? Can they be altered ? If so, how ? C. U. B.Com. 
1939. 

11. How would you distinguish between a Memorandum of Association 
and Articles of Association of a Limited Company ? How can they 
be altered ? C. U. B.Com. 1941, 1945. 

IX: What is a Memorandum of Association ? How is it related to 
Articles of Association ? Can a Company alter its Memorandum ? 
If so, how ? C. U. B.Com. 1937. 

13, What is the Memorandum of Association ? What is its relation to 
the Articles of Association ? G. U. B.Com. 1929. 

14/ State the points of difference between the Memorandum of Assocfe- 
/fjjbfji. and' the, !Af jticles. of : Association of a Limited Cipmpany; How can 
■:jem ] alter Memorandum of Association ? C. tl, B.Conci. 1931. 
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1 $ Distinguish between the Memorandum of Association and Lhe Articles 
of Association What procedure would you advise your client to 
adopt to amend both ? C U B Com 1943, 1945 

7 f 

Ui (a) State the extent to which the memorandum and the trUde* of 
a company can be altered, and the procedure for the purpose 
(b) Can a court make an order staying the proceedings after passing 
in order of winding up ? C U MCom 1938 

17 What are the Articles of Associition of a Joint Stock Company? 
How. far do these articles bind the company and f he member^ thereof? 

, C U B Com 1926 

IH Dthne floating charge misfeasance debenture and dividend P 192 
md Miscellaneous C U BCom 1936 

19 Distinguish between shares dehentuies ind debenture stock C U, 
BCom 1912 

20 Distinguish between (a) Shares (h) Debentures, (c) Debenture 
Stock What are managing agents ? How has their position been 
regula ed b\ Statute? C U BCom 1938 

21 Who ire the managing igents of i Public Company ^ How do they 
differ from m uiagcrs of such i Comp m 3 ? How are managing 
igents appointed ? How are the\ leinosed ? C U BCom 1940. 

22 Minaging agents occupy an important place in the Company Law 
ol Indn ” Discuss fully CUB Com 1944 

23 Write a note on—Statutory Reports C U BCom 1940, 1941 

24 S ite as briefly as possible the \ mous ways in which the capital df 
1 Company is most frequently nltercd, and distinguish between Redue* 
t on -ind Diminution of capital CUB Com 1927 

^5 Whit qualifications must the Directors of a Company possess? If 
it possible for *1 Director to issign his office to (a) a fellow director, 
(b) 1 third person ? How cm 1 director be removed from hto 
(fticc> C U BCom 1944 

26 How tar is it true to say that the position of a director of a Limited 
Company is akin to that of trustees ? C U BCom 1939 1945 

27 Whit ire the qualifications 101 the dircdorship of a public incur 
poiatcd company ? How can the director of a company be removed 
fiom office ? C U BCom 1943 

23 Discuss Lhe legality or the validity of tl following — 

(or) A, a director of a Banking Corpoia ion, takes loan of Rs 50,000/- 
from the Bank ( 1 ) without security, ( 11 ) on furnishing security. 

(b) The directors of a Company ordered payment of dividends from 
out of the capital Such payment is in accordance with the rides 
contained in the articles of the Company C U BCom 1940. 

29 Whose agent 1 ? (a) a Receiver appointed by the Court, (b) * 
Receiver appointed by debenture holder ? Is either of them 0001 
personally liable on the contracts he makes ? C U BCom- 
15 
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30. Distinguish between a Joint Stock Company and a Partnership. 
C. U. B.Com. 1939. 

31. Define and distinguish between (a) a Company, fb) Corporation 
(c) a partnership. C. U. B.Com. 1927. 

32. How can a voluntary winding up of a Company be brought about } 
How is liquidator appointed in such winding up ? C. U. B.Com. 
1935. 

S3. When can you apply for the compulsory liquidation of a Company J 
C. U. B.Com. 1928. 

34. What are the grounds for the compulsory liquidation of a Com¬ 
pany * C. U. B.Com. 1930, 

35. Under what circumstances will the Court compel winding Up of • 
Company ? C. U. B.Com. 1931. 

36. Under what circumstances will Courts order winding up of a Com* 
pany > C. U. B.Com. 1939, 1945. 

37. When and how can you apply for the compulsory winding up of a 
Company ? C. U. B.Com. 1932. 

38. How can a Company be wound up ? On what grounds can a 
shareholder Hie a petition for winding up ? C. U B Com. 1933. 

39. Explain the grounds on which the Court would consider it ‘just 
and equitable* to wind up a company. Can the court order the 
winding up of a companv if the majority of the members oppress 
the minority, or if one of the members of the company by reason of 
his vote, has an all-powerful hand in its management ? C U. M.Com. 
1939. 

40. (a) What p.:rt tl-ics a uimmiUet of inspection play in the compul¬ 

sory winding up of a company under the Indian Company Law ? 
(f b) Enumerate the restrictions placed on the formation and working 
of a banking company. C. U. M.Com. 1944. 

41. When and how can the compulsory liquidation of a Limited Com¬ 
pany be brought about ? C. U. B.Com. 1934. 

42. State the manner in which creditors can voluntarily wind up a 
company C. U M.Com. 1941. 

43. Under what circumstances will a public incorporated company be 
wound up by the court ? What are the functions of the Official 
Liquidator ? C. U. B.Com. 1943. 

44. In what different ways can a company be wound up according to 
the laws of India ? C. U. B.Com. 1944. 

45. What are the powers of a liquidator in (a) a compulsory liquidation, 
(b) voluntary liquidation ? C. U. B.Com. 1937. 

46. Discuss the rights of individual members of a public Company. 
Under what circumstances will such a Company be wound up by 
order of Court ? What is the effect of such winding up ? C. U 
&Com. 1941. 





^ .the provisiomof the Indian Company taw by 

interests of the shareholders are safeguarded against the directors 
andthe managing agenL $ C, U. MXiom. liH2» 

4fl. Is the issue of a prospectus compulsory on the part df * Company ? 
Discuss the liability; of the directors and promoters of a company 
for statements, omissions and concealment in a prospectus. C, & 
M.Com, 1940. 

49 (a) Discuss the requirements of a prospectus issued under the Indian 
Company Law. To what extent does the principle ai sitpprtssfo 
veri apply ? 

(6) State the restrictions placed upon the allotment of a Company 
and explain the effect of irregular allotment. C. U. M.Com, 194& 
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CHAPTER V 

Negotiable Instrument* 

Who are the usual paities to a Bill of Exchange ? Against what 
persons can a holder of a dishonoured bill maintain an action ? 
C. U. BCom 1926 

Define (a) Special Indorsement, (b) Bottomry Bond, (c) Promissory 
Notes C. U. BCom. 1927. 

A, by means of a false pretence or by a promise or condition which 
he does not fulfil, induces B to draw a cheque m favour of C A 
then delivers the cheque to C who receives it bonafide and for 
value Does C acquire a title and can he sue either B or A upon 
the cheque? C U BCom. 1927 

Why are Bills of Exchange Promissory notes and cheques called 
“Negotiable Instruments”? C U B.Com. 1929 

Distinguish between cliffeient kinds of “Negotiable Inshunients 1 
C U B.Com 1930 

Write notes on—(a) Bill ot Lading, (b) Bill of Exchange C U. 

B. Com 1939. 

A gets hold of B’s cheque book and forges B’s name on a cheque 
He obtains money from B’s bankers by presenting the forged cheque 
and then disappears Who bears the loss, B or the banker ? C U. 
BCom 1931 

Whal is the position of a minor in the matter of Negotiable lnstru- 
ments 5 C U. B Com 1931 

Examine the nature of pleas in the following cases— , 

(a) An acceptor of a bill, sued by a holder in due course, pleads 
that the payee is an infant 

(b) A maker of a note sued by a holder in due course pleads that 
the payee could not indorse, as he was insolvent C U. M.Com. 
1939 

Can an acceptor— 

( 0 ) challenge the genuineness of an endorsed bill of exchange ? 

(b) be relieved from liability to a holder in due course if a bill of 
exchange is drawn in a fictitious name ? C. U. M.Com 1940* 

Explain the legal effect of (a) endorsement for part of the amount 
due on a negotiable instrument, (b) delivery by legal representative 
of a deceased person who had endorsed but not delivered a negotiable 
instrument. C. U. M.Com. 1941. 

Explain—(a) A drawee in case of need, (b) a holder in due course. 
C 17. B.Com. 1931. 
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13. Explain— 

(«) A drawee in case of need. 

(&) A holder in due course. 

(<*) Crossing of cheques. C. U. B.Com. 1928. 

14. Who is a holder in due course ? What are his rights ? What are 
the rights of a holder who takes over a B/E after it has become due ? 
C. U. B.Com. 1934. 

1£. ( 0 ) Discuss the rights of a transferee of a negotiable instrument made 
without consideration. , 

(b) Explain the different ways in which an acceptor of a negotiable 
instrument is discharged from liability. C U. M.Com. 1944 

yj. Distinguish between— 

I\a ) “Holder” and “Holder in due course” 

/ (£) “ Bill of Exchange ” and “ Promissory Note.” What are accommo¬ 
dation Bills? C. U BConi 1938 

17. How would you distinguish between— 

(a) a ‘Holder’ and a ‘Holder in due course’ ; 

(b) ‘open cheques’ and ‘crossed cheques’ ? 

X draws a cheque for £10,000 on bank Y on 20th March, 1941. 
X lias sufficient funds to his credit on that date. Bank Y fails on 
20th April, 1941, before the cheque is presented. Advise the holder 
, of the cheque as to his course of action. C U. B.Com. 1942. 

18. Write short notes on any four of the following :— 

(a) crystalization of a floating charge, 

(h) managing agents, 

(c) holder in due course, 

(d) inchohate instrument, 

(r) bills an sets. C. U MCom 1941 

19. State the effects of—(a) crossing a cheque generally, (b) crossing a 
cheque specially. C. U. BCom. 1925. 

20. C, the payee of a bill, indorses it in blank to D, who specially indorses 
it to E or order. E without indorsement, transfers the bill to F* 
From whom can F claim payment, and why ? C. U. M.Com. 1938. 

21. A draws a bill payable to his own order on Bj who accepts it. A 
afterwards endorses it to C, C to D, and D to E. E brings a suit 
against B, C and D making them jointly liable for the money. Give 
your decision. C. U. M.Com. 1938. 

22. Explain the position of an endorser of a negotiable instrument w ; 
compared with that of a drawer. Can a holder proceed against 
the endorser without impleading the acceptor or the drawer ? C. U. 
M.Com. 1939. 

23. Define a promissory note, and distinguish it from a Bill of Exchange 

C. U. B.Com. 1933. { 

24. How can a holder of a negotiable instrument treat it eith er is 
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25. % (a) What arc the rights exercised by a notary public tn respect of a 
negotiable instrument ? 

(b) What are bills in sets * Explain the effect of endorsing the 
different parts of a bill in favour of different persons C U 
MCpm 1942 

2 fL (a) Can a negotiable instrument be partially indorsed ? 

(b) State the consequences if the time limit allowed for the accept¬ 
ance of a bill of exchange by the drawee is exceeded C U 
M Com 19*3 

27 Define a Promissory note and distinguish it from a Bill of Exchange 

Which of the following is a promissory note 3 (i) I promise to 

pay B Rs 500 and all other sums which shall be due to him ’ (h) 1 

acknowledge myself to be indebted to B for the sums of Rs 1,000 

to be paid on demand for value received’ C U BCom 1935 

28 How would you distinguish between the liabilities of a makei of a 
promissory note and those of a drawer of a bill of exchange ? What 
do you mean bv a holder in due course’ 3 Describe his legil position 
C U B Com J941 

29 (a) When is the maker of i promissory no<c Jischaiged horn 

liability ? (b) A draws a cheque for Rs 1,000/- and when the cheque 

ought to be presented ha* funds at the b\nk to meet it Ihr Bank 
fails before the chccjui is piesentui Dim us the legil positions of 

the drawer the holder and the Bank C U R Com 1936 * 

,30 In what different ways an instrument may h* dishonoured ? C U 
11 Com 1939 

yil When, how and to whom should the notice of dishonour of i Bill 
of Exchange he given ? C U BCom 1932 

32 Wha* is a Bill of Exchange ? Will tht uceptor ol a RiU o l Exchange 
be bound if the indorsement is forged <* When is a bill said to be 
* dishonoured' ? When is the notice of dishonour unnecessary ? 
C U BCim 1940. 

^33 When is lhe notice of dishonour unnecessary in the Lase of a Bill of 
Exchmge ? C U BCom 1934 

34 A draws a Bill of Exchange in fawjur of B Before U> maturity it 
is burnt m B*$ house Has B iny lemcdy against A ? C. U« BCom 
1937 

Vi In what casts is presentment of a Bill ot Exchange unnecessary r 
C. U BCun 1935 



CHAPTER VI 

Law of Insolvency 


I. On what grounds can you appl; for adjudication of a person as an 
insolvent ? C U. B.Corn. 1930. 


^Enumerate the "Acts of Insolveuy", and state the exact effect of 
an order of discharge. C. U. B.C m. 1926, 1945. ~ 

Jk* what is an Act of Bankruptcy ? What are the effects of adjudica¬ 
tion ? C. U. B.Corn. 1928. -* 

4. (a) What are the acts of insolvency? (b) How can you adjudicate 
your debtors ? C. U. B.Corn. 1933, 1945. 

5. ^*What are the acts of insolvency? (fi) When can a creditor 
apply for adjudication of his debtor. C. U. B.Corn. 1934, 

6 . 11 A petition of insolvency can be male only when the debtor has 

committed an act of insolvency.” Exp*in. What do you mea n by 
a Protection Order? C. U. B.Corn. 193. --— " 

7. Explain— 

(a) Act of insolvency cannot be purged. 

(b) Debts,not payable in insolvency. C. L M.Com. 1939. 

8 . (a) An Act of insolvency may be voluntay. Illustrate. 

{b) Can a firm as such commit ,an Act of ^solvency ? Is there any 
distinction between the English and de Indian Law on the 
subject. C. U. M.Com. 1940. 

9. Illustrate the rule that the acts of insolvency ire the creation of the 
statute. 


Can a foreigner be adjudged insolvent b a Couft in BritiA 
India, C. U. M.Com. 1943. 

lOVtkscribe what are called “Acts of Insolvency.” Vhat are “protected* 
transactions in insolvency law ? C U. B.Corn. 138. 

11. What are acts of insolvency What are the effects of an order of 
adjudication ? C. U. B.Com. 1939. 

/iZ Describe fully what constitutes Acts of Insolvent. * What 

^effect of an order of discharge on the insolvent ? GU. B.Com, 194L 
fctST" Discuss fully the effects of an order of adjudication. Enumerate and 
describe debts which are not provable in insolvency C. U. B.Corn., 
1940. 

\Ur*t5an (a) an infant, (b) a married woman, (c) a rodent alien fed 
made a bankrupt? C. U. RCom, 1931. 

15, Explain the circumstances in which an Official Asm*** — 

L.. M * bLL J, ‘* 
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the possession of the latter Is there any exception to the general 

y ssy* c u M * com 1928 

What are the essentials of * fraudulent preference under the 
insolvency law ? 

Explain the doctrine of relation back in respect of an insolvent’s 
property CUM Com 19^4 

17 What constitutes ‘fraudulent p/efercnce’ in the law of insolvency? 
Can ajL ^prder of discharge bs f evoked r If so under what circum 
stances?^C Tj B Com 1937 / 

18^’What is a fraudulent preference ? What is its effect on insolvency? 
C. U B Com 1932 

19. What is an Act of Insohenty ? Whit do jou mean b\ Fraudulent 
Preference? What is the effect of fraudulent Preference on 
> Insolvency ? C U BCom 1942 

nSS (a) Explain ‘reputed ownership ind its application under 
Insolvency Law 

(£) What are protected transictions according to Insolvency Law? 
V c U M Com 1941 

When can the CoU-r annul an ordei ot adjudication passed in 
an insolvency matti * 

(ib ) What debts and liabilities are not provable in insolvency 3 
C U M Com 19£ 

22. On what grounds w<£ld the Courts' grant discharge to an insolvent ? 
What do you mean ^y a “ secured creditor ” ? Under what circums 
tances can he present a petition for adjudging a person insolvent ? 
C U BCom 1944 



CHAPTER VII 

Arbitration 

1 . What is the effect of submission to arbitration on an action ? 
C. U. B.Cojn. 1928, 1932. 

2. Under what circumstances can the Court set aside the award of an 
arbitrator ? C. U. B.Com. 1931. 

3. What is a submission ? On what grounds can you have a award 
set aside ? C. U. B.Com. 1933. 

4 What is meant by submission to arbitration ? Can a joint Stock 
Company refer to arbitration any existing or future dispute between 
itself and another Company 3 C. U. B.Com. 1942. 

5 Under what circumstances can the Courts (a) modify, (b) remit, 
(c) set aside an award made by an Arbitrator j 1 C. U. B.Com. 1943. 

6 . (a) When can an eftvard be remitted for the consideration of the 

same arbitrator 2 

(b) When can you ha\e an award set aside? C. U. B.Com. 1934. 

7. How would you describe the powers of arbitrators and umpires under 
the Indian Arbitration Act ? Under what circumstances would the 
Courts (a) remit awards, (b) set aside awards ? C. U. B.Com. 1944. 

S. What is a submission to arbitration ? What is the effect of a sub¬ 
mission to arbitration on an action ? C. U. B.Com. 1935 
bn 9. Explain the nature and effect of 1 ‘ submission * according to the 
. Indian Arbitration Act. Is the Court’s jurisdiction affected by the 

v submission ? C.'U B.Com. I93R 

10. Explain fully the nature of cnntiol the Court exercises over the 
proceedings ot an arbitrator under the Indian Arbitration Act. When 
can an arbitrator under the Act state a special case for the opinion 
of the Court 2 O tJ. M.Com. 1940. 

11. State the different ways* in which matter in dispute can be arbitrated 
according to the Indian Arbitration Act, 1940. What are the powers 
of the Court in the case of an arbitration commenced without its 
intersention ? C. U. M.Com. 1942. 

12. State briefly the manner in which the arbitration of a dispute Jttny 
be made without the intervention of the Court. C. U. M.Com, 1939. 

13. Briefly outline the powers the Court can exercise in a case of arbitra¬ 
tion without intervention of the Court, under the Indian Arbitra¬ 
tion Act. C. U. M.Com. 1944. 

14. When can an award be set aside ? When can a Court remove an 
arbitrator ? C. U B.Com, 1936. 

'15. What powers do Courtfe in British India enjoy over awards by 
arbitrator ? C. U. B.Com. 1939, 1945. 

16. Under what circumstances and on what grounds can Courts itt 
British India exercise jurisdiction in cases of arbitration (a) Ulster 
the Indian Arbitration Act, (b) under «the Civil Procedure Cpop, 
C. U. B.Com. 1940, 



CHAPTER VIII 

Insurance 

L Define Insurance. C. U. B.Com. 1927, 

Z What' are the essential features of a contract of insurance ? C. U, 

B. Com. Ip25. 

3. Define (a) Lite insurance, (b) Marine insurance. Can you assign 

(a) Life policy, (b) Marine Insurance contract ? If sp, how ? 

C. U. B.Com. 1931. 

4. Explain the contract of Fire Insurance as a contract '* Uberrimae- 
- fidci” C. U. B Com, 1936. 

5. (*) To what extent, if any, will concealment by the person insuring 
his life have the effect of avoiding the pojjbcy ? 

(b) Fire insurance, like Marine insurance, is a contract' of indemnity. 
Explain. C. U. M.Com. 1938. 

6. (a) Contracts of life insurance are not contracts of indemnity. 

Explain. 

(b) A contract of Marine insurance is a contract based on the utmost 
good faith. Illustrate. C. U. M.Cojm. 1940. 

(a) State the effeU of misstatement in a Policy of life insurance. 

(£) Explain the nature of distinction between a life and a Marine 
insurance. C. U. M.Com. 1942. 

8. A contracts with B for a specified sum to sell a house in Calcutta 

which had been insured by A with the X Insurance Co. The con¬ 

tract contains no reference. After the date of the contract, but 
before the date fixed for its completion, the house is damaged by 
fee and A receives the insurance money from the Company. The 
purchase is afterwards completed and the purchase money agreed 
upon & paid without any abatement on account of the damage by 
fire. Ad\ise the Insurance Co. as to th<jir rights. C. U. B.Com. 1927. 

9. Explain the tollowing terms :— 

(a) Endowment Policy ; ( b ) Joint life Policy. 

Are Life Policies and Fire Insurance Policies assignable ? If so, 
how can such a policy or policies be assigned ? C. U. B.Com. 1942. 

10. Can a Fire insurance policy be transferred ? 

Illustrate the principle pf contribution as applicable to an 
Insurance policy. C. U. B.Com. 1943. 

11. ‘Insurance is a contract on Speculation.* Discuss. C. U. B.Com, 
19294937. 

12. Explain— (a) Salvage; (b) Particular average. C. U. B.Com. 1929. 

13. Write rtgta 0 «—(*) Salvage, (b ) Re insurance, C. U. BCom. 1937. 
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14. Distinguish between Reinsurance and Double Insurance. Can * 
marine insurance contract be assigned ? C. U. B.Com. 1939. 

15 Write notes on—(a) Superintendent of Insurance, (b) Iaainata 
(c) Reserve Bank of India. C. U. B.Com. 1939. 

16 Write notes on—( 0 ) Inspector of insurance, (b) Reserve Bank ed 
India. C. U. B.Com. 1940. 

17. In an insurance upon, life, what is considered as insurable trtteeat ? 

Has the* creditor an insurable interest in the life of his debtor* an) 

father in that of his son ? C. V M.Com. 1939. 

* 

18. (*) What are ‘Perils of the Sea’ jgainst which insurer guarantee! 
in a case of marine insurance ? 

(b) Has 'the insurer any right in a case of insurance against fire* 
when after the insurer has paid the amount of loss, the assured 
receives otherwise compensation for the loss ? C. U. M.Com. 1941 * 

19. ( 0 ) Illustrate the rule of causa proxima applicable to ‘perils otf the 

sea 1 against which the insurer guarantees, in a case of marine 
insurance 

(b) A man insured his life for the benefit of his wife, and wa* 
subsequently convicted of having murdered her. Can tlar 
% insurance money be recovered ? C. U. M.Com. 1944. 

20. Describe the* statutory requirements regarding ( 0 ) capital* 
( b ) deposits, (r) registration for carrying on new insurance budlMft 
in British India. Under what circumstances will Courts order vtinjt 
inp up of insurance companies ? C U. B.Com. 1941, 



CHAPTER IX 

Mortgage 


1 Define—Hypothecation. C. U. B.Com, 1927. 

2. What is an equitable mortgage ? How can it be effected 

C U. B.Com. W4 * 

3. Define and discuss thq following :— 

(tf) Usufructuary mortgage ; * 

(b) English mortgage ; * 

(r) Mortgage by Conditional Sale. C. U. B.Com. 1935. 

4. What is an Equitable Moitgage, and where can it be created 
C. U B.Com. 1936 

5 Write notes on— (a) Equitable mortgage, (b) The Reserve Bank c 
India, (c) Bill of Lading. C. U. B.Com. 1939. 

6 . Distinguish between a Pledge and a Mortgage How can mortgage 
by deposit of title deuls be effected in British India C U. BCon 
1941. 


A 

2 . 

X 

5. 

/ 6 . 

7. 

8 . 


CHAPTER X 

Law Relating to Carriage of Goods. 

Who are common carriers ? What are their duties ? In wh 
evtent do railways in India discharge the duties of earners ? C. 1 
B.Com. 1939, 1945. 

Write a shoit essav un the duties ot a.iommon iairier under A 
III of 1865 C. U. M.Com. 1943 

Describe the peculiar legal position ot railway companies in Inq 
as earners. What do you understand by (a) risk note, (£) bill 
lading ? C. U. B.Com. 1941. 

Is Bill of Lading a Negotiable Instrument ? C. U. B.Com. 1930 
Distinguish between a Charter-Party and a Bill of Lading. What s 
the warranties implied in a Charter-Party ? C. U. B.Com. 1932. 
Distinguish between a Charter-ljarty and a Bill of Lading. C. 
B.Com. 1928, 1929, 1935. 

What is the purpose of a bill of Lading in a contract of affreig 
ment ? C U. B.Com, 1933. 

(«) What is the purpose <bf a Bill of Lading in a contract of affreig 
ment ? ' ' 

( \b ) What are the perils of the sea ? C. U. B.Com. 1936. 

Write notes on—(a) Charter-Party, ( b ) Bill of Lading, (c) Salvq 
(d) Reinsurance. Write note on Charter-Party. C. U. B.Com. 1S| 
1940, mi, 1945. 
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